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WEDNESDAY, MARCH 6, i957 


Houses or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler, Rodino, Rogers, Holtzman, Keat- 
ing, McCulloch, and Miller. 

Also present: Herbert N. Maletz, chief counsel, and Samuel R. 
Pierce, Jr., associate counsel. 


The Cuatrman. The Chair wishes to hake an announcement and 
read a statement. 

These hearings have been called by the Antitrust Subcommittee for 
the consideration of the Celler premerger notification bill H. R. 2143 
and other similar bills. 

(H. R. 2143 and H. R. 264 are as follows :) 


[H. R. 264, 85th Cong., 1st sess.] 


A BILL To amend the Clayton Act, as amended, by requiring prior notification of 
corporate mergers 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 7 and 15 of the Act entitled 
“An Act to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (88 Stat. 731 and 736, as 
amended; 15 U. S. C. 18 and 25 are amended as follows: 

SecTIoN 1. That section 7 of said Act is amended by striking the first, second, 
and third paragraphs, and inserting in lieu thereof the following new para- 
graphs: 

“No corporation shall acquire, directly or indirectly, the whole or any part of 
the stock or other share capital and no corporation subject to the jurisdiction of 
the Federal Trade Commission and no bank, banking association, or trust company 
shall acquire, directly or indirectly, the whole or any part of the assets of one 
or more corporations engaged in commerce, where in any line of commerce in any 
section of the country the effect of such acquisition of such stock or assets, or the 
use of such stock by the voting or granting of proxies or otherwise, may be 
substantially to lessen competition, or to tend to create a monopoly. 

“No corporation subject to the provisions of this Act shall acquire, directly or 
indirectly, the whole or any part of the stock, other share capital or assets ef 
one or more corporations engaged in commerce, where the combined capital, sur- 
plus, and undivided profits of the acquiring and the acquired corporations are 
in excess of $10,000,000 until ninety days after delivery to the Commission or 
Board vested with jurisdiction under the first paragraph of section 11 of this 
Act and to the Attorney General of notice of the proposed acquisition. Such 
notice shall set forth the names and addresses, nature of business, products or 
services sold or distributed, total assets, net sales, and trading areas of both 
the acquiring and the acquired corporations. The parties shall furnish within 
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thirty days after request therefor, such additional relevant information as may 
be required by the Commission or Board vested with jurisdiction under section 11 
of this Act or by the Attorney General. Any corporation willfully failing to 
give the notice or to furnish the required information shall be subject to a penalty 
of not less than $5,000 or more than $50,000, which may be recovered in a civil 
action brought by the Attorney General. Failure by the Federal Trade Commis- 
sion, the Attorney General, or other appropriate agency to interpose objection 
to such acquisition within the ninety-day period shall not bar the institution 
at any time of any action or proceeding with respect to such acquisition under 
any provision of law. The Commission or Board vested with jurisdiction under 
section 11 of this Act, after consultation with and upon approval of the Attorney 
General, may establish procedures for the waiver of all or part of the waiting 
requirement in appropriate cases. 

“The preceding paragraph shall not apply to corporations purchasing stock 
solely for investment when the stock acquired or held does not exceed 5 per centum 
of the outstanding stock or other share capital of the corporation in which the 
investment is made; nor to the acquisition by one corporation of the assets of 
any other corporation if such assets do not equal more than the sum of $5,000,000 
or more than 5 per centum of the capital, surplus, and undivided profits of either 
the acquired or the acquiring corporation, whichever is less. The term ‘assets’ 
as used in this paragraph shall not include stock in trade sold or held for sale 
by a corporation in the ordinary course of its business. 

“Except for the provisions of the two preceding paragraphs, this section shall 
not apply to corporations purchasing stock solely for investment and not using 
the same by voting or otherwise to bring about, or in attempting to bring about, 
the substantial lessening of competition. Nor shall anything contained in this 
section prevent a corporation engaged in commerce from causing the formation 
of subsidiary corporations for the actual carrying on of their immediate lawful 
business, or the natural and legitimate branches or extensions thereof, or from 
owning and holding all or a part of the stock of such subsidiary corporations, 
when the effect of such formation is not to substantially lessen competition.” 

Sec. 2. That section 15 of said Act is amended by inserting after the first 
paragraph thereof the following paragraph : 

“Whenever the Federal Trade Commission has reason to believe— 

“(1) that any corporation subject to its jurisdiction is acquiring or has 
acquired stock or assets of another corporation in violation of the provi- 
sions of section 7 of this Act; and 

“(2) that the enjoining of such acquisition or the maintenance of the 
status quo after acquisition pending the issuance of a complaint or the 
completion of proceedings pursuant to a complaint by the Commissioner 
under this section and until such complaint is dismissed by the Commis- 
sioner or set aside by the court on review, would be to the interest of the 
public, 

the Commission, by any of its attorneys designated by it for such purpose, may 
bring suit in a district court of the United States to prevent and restrain 
violation of section 7 of this Act or to require maintenance of the status quo. 
Any such suit may be brought in any district in which the acquiring or the 
acquired corporation resides or transacts business. Upon proper showing, a 
temporary injunction or restraining order shall be granted without bond. In 
any case where injunction or restraining order to granted under this para- 
graph, the Federal Trade Commission shall proceed as soon as may be to the 
issuance of the complaint and to the hearing and determination of the case.” 


(H. R. 2143, 85th Cong., 1st sess.] 


A BILL To amend the Clayton Act, as amended, by requiring prior notification of corporate 
mergers, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 7 and 15 of the Act entitled 
“An Act to supplement existing laws against unlawful restrains and monopolies, 
and for other purposes,” approved October 15, 1914 (38 Stat. 731 and 7386, as 
amended, 15 U. 8. C. 18 and 25) are amended as follows: 

Secrion 1. That section 7 of said Act is amended by striking the first, second, 
and third paragraphs, and inserting in lieu thereof the following new paragraphs: 
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“No corporation shall acquire, directly or indirectly, the whole or any part of 
the stock or other share capital and no corporation subject to the jurisdiction 
of the Federal Trade Commission and no bank, banking association, or trust 
company, shall acquire, directly or indirectly, the whole or any part of the 
assets of one or more corporations engaged in commerce, where in any line of 
commerce in any section of the country the effect of such acquisition of such 
stock or assets, or the use of such stock by the voting or granting of proxies 
or otherwise, may be substantially to lessen competition, or to tend to create a 
monopoly. 

“No corporation subject to the provisions of this Act shall acquire, directly 
or indirectly, the whole or any part of the stock, other share capital or assets 
of one or more corporations engaged in commerce, where the combined capital, 
surplus, and undivided profits of the acquiring and the acquired corporations 
are in excess of $10,000,000 until sixty days after delivery to the Commission 
or Board vested with jurisdiction under the first paragraph of section 11 of this 
Act and to the Attorney General of notice of the proposed acquisition. Such 
notice shall set forth the names and addresses, nature of business, products or 
services sold or distributed, total assets, net sales, and trading areas of both 
the acquiring and the acquired corporations. The parties shall furnish within 
thirty days after request therefor, such additional relevant information within 
their knowledge or control as may be requested within sixty days after delivery 
of notice of the proposed acquisition by the Commission or Board vested with 
jurisdiction under section 11 of this Act or by the Attorney General: Provided, 
That the Commission or Board or Attorney General may extend the time for 
furnishing such additional relevant information. Any corporation willfully 
failing to give the notice or to furnish the required information shall be sub- 
ject to a penalty of not less than $5,000 or more than $50,000, which may be 
recovered in a civil action brought by the Attorney General. Failure by the 
Federal Trade Commission, the Attorney General or other appropriate agency 
to request additional relevant information pursuant to this paragraph or to 
interpose objection to such acquisition within the sixty day period shall not bar 
the institution at any time of any action or proceeding with respect to such 
acquisition under any provision of law. The Commission or Board vested with 
jurisdiction under section 11 of this Act, after consultation with and upon ap- 
proval of the Attorney General, shall establish procedures for the waiver by the 
appropriate Commission or Board and the Attorney General of all or part of 
the notification and waiting requirements in appropriate cases and in categories 
of cases where notification and a waiting period is deemed unnecessary to 
effectuate enforcement of this section of this Act: Provided, however, That such 
procedures may be amended from time to time as the Commissioner or Board, 
upon the approval of the Attorney General, considers appropriate. 

“The notification and waiting period provisions of the preceding paragraph 
shall not apply to the following: 

“(1) Any acquisition of stock when the stock acquired or held does not exceed 
10 per centum of the voting rights, as represented by the voting stock or other 
voting share capital, of the corporation in which the stock is acquired ; 

(2) Any acquisition of stock, in a single transaction or series of related trans- 
actions, unless the fair market value of the consideration paid for such stock in 
such transaction or transactions exceeds $2,000,000 ; 

“(3) Any acquisition of stock which does not increase, directly or indirectly, 
the acquiring corporation’s share of voting rights in any other corporation ; 

“(4) Any acquisition, in a single transaction or series of related transactions, 
by one corporation of assets of any other corporation if the fair market value of 
the consideration paid for such assets in such transaction or transactions (after 
deducting the portion thereof comprising stock in trade used in the ordinary 
course of the transferring corporation’s business, and transferred by such acquisi- 
tion) does not exceed $2,000,000 ; 

“(5) Acquisition by any corporation of bonds or other obligations without 
voting rights of any other corporation, securities issued by the United States, 
or by any State, Territory, or insular possession thereof, or by any political 
subdivision or public agency or instrumentality of one or more of any of the 
foregoing; 

“(6) Any acquisition of real property, solely for office space or residential use; 
9 “(7) Any acquisition by any corporation from the Government of the United 

tates; 
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“(8) Acquisition, solely for the purpose of investment of assets, other than 
voting stock or other voting share capital, by any bank, banking association, trust 
company or insurance company, in the ordinary course of its business ; 

“(9) Acquisition of stock, other share capital, or assets of any corporation, if 
the acquiring corporation, prior to such auquisition, owned directly or indirectly, 
more than 50 per centum of the outstanding voting stock of the corporation whose 
stock, other share capital, or assets are acquired, or if more than 50 per centum 
of the outstanding voting stock of the acquiring corporation is owned, directly 
or indirectly, by a corporation which, prior to such acquisition, owned, directly 
or indirectly, more than 50 per centum of the outstanding voting stock of the 
corporation whose stock, other share capital, or assets are acquired ; 

“(10) Any acquisition of stock or assets which, under any specific provision of 
law, requires the approval in advance of a commission or board or other agency 
of the United States, and when so approved is exempt under any specific pro- 
vision of law from the provisions of this section: Provided, however, That any 
commission, board, or agency of the United States which is authorized by law 
to approve the acquisition by one corporation of the stock or assets of another 
corporation where by virtue of such approval such acquisition is exempted from 
the provisions of this section shall promptly notify the Attorney General of any 
application or request for such approval. 

“Except for the provisions of the two preceding paragraphs this section shall 
not apply to corporations purchasing stock solely for investment and not using 
the same by voting or otherwise to bring about, or in attempting to bring about, 
the substantial lessening of competition. Nor shall anything contained in this 
section prevent a corporation engaged in commerce from causing the forma- 
tion of subsidiary corporations for the actual carrying on of their legitimate 
branches or extensions thereof, or from owning and holding all or a part of 
the stock of such subsidiary corporations, when the effect of such formation 
is not substantially to lessen competition.” 

Sec. 2. The second and third paragraphs of section 1 of this Act shall take 
effect one hundred and twenty days after their enactment. The procedures 
for the waiver by the appropriate commission or board and the Attorney Gen- 
eral of all or part of the notification and waiting requirements in appropriate 
cases and categories of cases required by the second paragraph of section 1 
of this Act shall be established within one hundred and twenty days after 
enactment of this Act. 

Sec. 3. That section 15 of said Act is amended by inserting after the first 
paragraph thereof the following paragraph: 

“Whenever the Federal Trade Commission has reason to believe 

“(1) that any corporation subject to its jurisdiction is acquiring or has 
acquired stock or assets of another corporation in violation of the pro- 
visions of section 7 of this Act; and 

“(2) that the enjoining of such acquisition or the maintenance of the 
status quo after acquisition pending the issuance of a complaint or the 
completion of proceedings pursuant to a complaint by the Commission 
under this section and until such complaint is dismissed by the Commis- 
sion or set aside by the court on review, would be to the interest of the 
public. 

the Commission, by any of its attorneys designated by it for such purpose, 
may bring suit in a district court of the United States to prevent and restrain 
violation of section 7 of this Act or to require maintenance of the status quo. 
Any such suit may be brought in any district in which the acquiring or the 
acquired corporation resides or transacts business. Such proceedings may be 
by way of petition setting forth the case and praying that such violation shall 
be enjoined or otherwise prohibited, and the court may make such temporary 
restraining order or prohibition as shall be deemed just in the premises. In 
any case where injunction or restraining order is granted under this para- 
graph, the Federal Trade Commission shall proceed as soon as may be to the 
issuance of the complaint and to the hearing and determination of the case.” 


The Crarrman. Present corporate and bank merger activity con- 
stitutes one of the most ominous clouds on the economic horizon. It 
is playing a significant role in hastening the reduction of competition 
in many areas and concentrating economic power in the hands of in- 
creasingly small groups. 
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To illustrate the extent of the merger trend, in the industrial seg- 
ment of the economy from 1951 through 1956 there took place 4,686 
mergers. Of this number 2,267 comprised corporate mergers and 
acquisitions in manufacturing and mining alone. Not only that, in 
1956, the number of mergers in manufacturing and mining set a 
26-year record and proceeded at a rate of four times that of 1949. 
Thus, as the New York Times concluded, “the wave of industrial 
mergers is now more like a floodtide, so wide and pervasive has it 
become.” 

While in a number of instances corporate consolidations have helped 
promote competition, many have frustrated the basic objective of 
the antitrust laws in the preservation of a free competitive enterprise 
system where economic activity is controlled so far as possible by the 
market and not by men. 

In banking, there is also a rapidly accelerating merger trend which 
stands out as a major development. During the period from 1950 
through 1956, for example, some 1,017 of the country’s commercial 
banks have disappeared by way of mergers or consolidations. 

Indeed, largely as a result of bank merger activity, the 100 largest, 
banks in the Nation today control over 46 percent of all commercial 
banks and more than 48 percent of all commercial bank deposits. 

Furthermore, in each of a majority of the leading financial centers, 
a handful of banks control a predominant share of banking resources. 

It is against this background that our Antitrust Subcommittee is 
holding hearings on the two pending bills which are similar in 
purpose. 

In the course of these hearings all interested parties are being 
given opportunity to present their point of view. 

The bills now to be considered combine substantially the provisions 
of bills introduced during the last Congress—H. R. 5948 and H. R. 
9424—-which passed the house of Representatives without dissent and 
were pending in the Senate when Congress adjourned. 

The first purpose of each is to close a gap in section 7 of the Clay- 
ton Act as amended by the Celler-Kefauver Act and provide Federal 
enforcement agencies with the same authority to move against bank 
mergers accomplished by asset acquisitions as by stock acquisitions. 

The second objective is to require parties to a proposed merger, 
whose capitalization exceeds $10 million, to notify the Attorney 
General and the Federal Trade Commission or other appropriate 
board in advance of the transaction so as to afford the agencies oppor- 
tunity to assess the merger’s probable impact on competition. The 
bills do not require advance agency approval of a merger. 

Procedures are to be established by enforcement agencies for 
waiving all or part of the notification of waiting requirements in cate- 
gories of cases where notification and a waiting period is deemed 
unnecessary to effectuate enforcement of the antimerger law. 

The third purpose is to provide the Federal Trade Commission with 
authority similar to that of the Attorney General, to seek a court 
order to prevent consummation of a merger pending the issuance of 
a complaint and the completion of the Commission’s administrative 
proceedings. 

In summary, my bill, H. R. 2143, is deemed particularly important, 
first, to close a loophole in present antitrust legislation pertaining to 
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bank mergers; second, to afford enforcement officials a reasonable 
period of time in which to study the competitive implications of a 
merger ; and third, to give the Federal Trade Commission coordinate 
power with the Attorney General in merger cases to seek a court in- 
junction preventing the commingling of assets, management, and pro- 
ductive facilities to a point where they cannot be effectively un- 
scrambled. 

It will be observed that the President has submitted recommenda- 
tions to the Congress in his Economic Report of 1956 and in his Eco- 
nomic report of 1957 for legislation embodying principles contained 
in these bills. 


As the President stated (Economic Report, January 23, 1956, pp. 78 
and 79): 


* * * mergers have become more numerous of late and an eye, at once vigi- 
lant and discriminating, must be kept on such developments. Many mergers 
have a solid economic justification and serve the general interest by increasing 
competition ; others have neutral effects; while still others place obstacles in 
the path of effective competition. 

Over the years Americans have wisely viewed excessive business concentra- 
tion, or any other undue concentration of economic power, with uneasiness. To 
serve the basic American desire for an economy in which business opportunities 
are increasing and in which economic control is widely diffused, it is desirable 
to strengthen our antitrust laws and provide larger appropriations for their 
enforcement. 

Toward this end, the following revisions of antitrust legislation are recom- 
mended. First, all firms of significant size that are engaging in interstate com- 
merce and plan to merge should be required to give advance notice of the pro- 
posed merger to the antitrust agencies, and to supply the information needed 
to assess its probable impact on competition. Second, Federal regulation should 
be extended to all mergers of banking institutions. Combined with the require- 
ment for advance notice, this extension of the law would give the Government 
an opportunity to prevent mergers that are likely to result in undue restraint 
of banking competition, 


Again, in the Economic Report of January 23, 1957, the President 
declared (p. 51): 


To perform their purpose fully, the antitrust laws require not only vigorous 
enforcement but adaptation to changing economic conditions * * *. The Con- 
gress is urged to take favorable action on these proposals. * * * (A) series 
of interrelated measures would strengthen the Government’s ability to deal 
specifically with mergers: Requirement of advance notification of proposed 
mergers that are likely to have significant effect on competition; extension of 
Federal regulation to cover bank mergers by asset as well as by stock acquisi- 
tion; application of the Clayton Act to mergers where either party is in inter- 
state commerce; and authorization of the Federal Trade Commission, in merger 
cases where it believes violation is likely, to seek a preliminary injunction before 
a complaint is filed. 


(The chairman’s statement in its entirety is as follows:) 


Present corporate and bank merger activity constitutes one of the most omi- 
nous clouds on the economic horizon. It is playing a significant role in hasten- 
ing the reduction of competition in many areas and concentrating economic 
power in the hands of increasingly small groups. 

To illustrate the extent of the merger trend, in the industrial segment of the 
economy from 1951 through 1956 there took place 4,686 mergers.’ Of this number 
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2,267 comprised corporate mergers and acquisitions in manufacturing and min- 
ing alone.? Not only that, in 1956, the number of mergers in manufacturing 
and mining set a 26-year record and proceeded at a rate four times that of 1949. 
Thus, as the New York Times concluded, ‘“‘the wave of industrial mergers is now 
more like a floodtide so wide and pervasive has it become.” 

While in a number of instances corporate consolidations have helped promote 
competition, many have frustrated the basic objective of the antitrust laws in 
the preservation of a free competitive enterprise system where economic activity 
is controlled so far as possible by the market and not by men. 

In banking, there is also a rapidly accelerating merger trend which stands out 
as a major development. During the period from 1950 through 1956, for example, 
some 1,017 of the country’s commercial banks have disappeared by way of mergers. 
or consolidations.® Indeed, largely as a result of bank merger activity, the 100 
largest banks in the Nation today control over 46 percent of all commercial 
banks and more than 48 percent of all commercial bank deposits. Furthermore, 
in each of a majority of the leading financial centers, a handful of banks control 
a predominant share of banking resources. 

It is against this background that our Antitrust Subcommittee is holding hear- 
ings on the two pending bills which are similar in purpose. In the course of 
these hearings all interested parties are being given opportunity to present their 
points of view. 

The bills now to be considered combine substantially the provisions of bills 
introduced during the last Congress (H. R. 5948 and H. R. 9424), which passed 
the House of Representatives unanimously and were pending in the Senate when 
Congress adjourned. 

The first purpose of each is to close a gap in section 7 of the Clayton Act as 
amended by the Celler-Kefauver Act and provide Federal enforcement agencies 
with the same authority to move against bank mergers accomplished by asset 
asquisitions as by stock acquisitions. 

The second objective is to require parties to a proposed merger, whose capi- 
talization exceeds $10 million, to notify the Attorney General and the Federal 
Trade Commission or other appropriate board in advance of the transaction so as 
to afford the agencies opportunity to assess the merger’s probable impact on com- 
petition. The bills do not require advance agency approval of a merger. 

Procedures are to be established by enforcement agencies for waiving all or 
part of the notification of waiting requirements in categories of cases where 
notification and a waiting period is deemed unnecessary to effectuate enforce- 
ment of the antimerger law. 





2The Federal Trade Commission reports the following number of mergers in manufac- 
turing and mining for each year since 1919 on the basis of information obtained from 
financial publications: 
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8 The following table supplied the House Antitrust Subcommittee by the Federal Reserve 
poaee Daewe the annual number of banks consolidations and absorptions for each year 
rom 1921: 
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The third purpose is to provide the Federal Trade Commission with authority 
similar to that of the Attorney General, to seek a court order to prevent con- 
summation of a merger pending the issuance of a complaint and the completion 
of the Commission’s administrative proceedings. 

In summary, my bill, H. R. 2148, is deemed particularly important, first, to 
close a loophole in present antitrust legislation pertaining to bank mergers; 
second, to afford enforcement officials a reasonable period of time in which to 
study the competitive implications of a merger; and, third, to give the Federal 
Trade Commission coordinate power with the Attorney General in merger cases 
to seek a court injunction preventing the commingling of assets, management, 
and productive facilities to a point where they cannot be effectively unscrambled. 

It will be observed that the President has submitted recommendations to the 
Congress in his Economic Report of 1956 and in his Hconomic Report of 1957 for 
legislation embodying principles contained in these bills. As the President stated 
(Economic Report, January 23, 1956, pp. 78-79) : 

‘““* * * mergers have become more numerous of late and an eye, at once 
vigilant and discriminating, must be kept on such developments. Many mergers 
have a solid economic justification and serve the general interest by increasing 
competition ; others have neutral effects; while still others place obstacles in the 
path of effective competition. Over the years Americans have wisely viewed 
excessive business concentration, or any other undue concentration of economic 
power, with uneasiness. To serve the basic American desire for an economy 
in which business opportunities are increasing and in which economic control is 
widely diffused, it is desirable to strengthen our antitrust laws and provide larger 
appropriations for their enforcement. 

“Toward this end, the following revisions of antitrust legislation are recom- 
mended. First, all firms of significant size that are engaging in interstate 
commerce and plan to merge should be required to give advance notice of the 
proposed merger to the antitrust agencies, and to supply the information needed 
to assess its probable impact on competition. Second, Federal regulation should 
be extended to all mergers of banking institutions. Combined with the require- 
ment for advance notice, this extension of the law would give the Government an 
opportunity to prevent mergers that are likely to result in undue restraint of 
banking competition.” 

Again, in the Economic Report of January 23, 1957, the President declared 
(p. 51): 

“To perform their purpose fully, the antitrust laws require not only vigorous 
enforcement but adaptation to changing economic conditions * * *. The Con- 
gress is urged to take favorable action on these proposals * * *. [A] series of 
interrelated measures would strengthen the Government’s ability to deal specifi- 
cally with mergers: Requirement of advance notification of proposed mergers 
that are likely to have significant effect on competition; extension of Federal 
regulation to cover bank mergers by asset as well as by stock acquisition; ap- 
plication of the Clayton Act to mergers where either party is in interstate 
commerce; and authorization of the Federal Trade Commission, in merger cases 
where it believes violation is likely, to seek a preliminary injunction before a 
complaint is filed.” * 

We now have before us three distinguished representatives of the 
administration. 

Mr. Keatixe. Mr. Chairman, may I make a short statement before 
we proceed ? 

The Cuatrman. Certainly. 

Mr. Kearine. Since 1949 the number of corporate mergers each 
year has been generally increasing. This trend of mergers, however, 
may or may not be harmful to private competitive enterprise. I 
would like to read two or three sentences from the report of Attorney 
General Brownell’s National Committee To Study the Antitrust 
Laws: 


* * * mergers are a common form of growth; they may lessen, increase, or 
have no effect upon competition. A merger as such involves no necessary con- 





,, *The President in his budget message for fiscal 1958 said (p. M19): “* * * The Con- 
gress should- enact legislation providing for notification to the Federal Government of 
proposed business mergers, and should amend the procedural provisions of the antitrust 
laws to facilitate their enforcement.” 
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notations of coercion, dominance, or lack of effective competitive pressures. In 
addition, mergers may ease from the market companies which have failed in 
the competitive struggle and thus prevent potential bankruptcies. Finally, they 
may spur operating economies by spreading overhead costs or enabling improved 
technology or management. 

That is the end of the quotation from the Attorney General’s Com- 
mittee’s report. The problem, therefore, is not what to do about the 
number of mergers per se. Rather, it is how to prevent those mergers 
which will probably substantially lessen competition or tend to create 
a monopoly. 

At present, agencies charged with the responsibility of ferreting 
out mergers with potential anticompetitive effects, before they occur, 
encounter the obstacle that corporations are under no legal obligation 
to inform the Government of their intent to merge. Consequently, 
considerable time, effort, and money are spent by these agencies in 
searching newspapers and trade journals to find out whether mergers 
are about to oecur and in collecting economic data to determine 
whether full-scale investigations should be undertaken. Such a 
system is at best imperfect and, at times, these agencies are unable to 
uncover an illegal merger before its consummation. When this hap- 
pens, the Government is faced with the very difficult task of tryimg 
to unscramble that which has already been scrambled. 

It is certainly not to my purpose in the consideration of this legis- 
lation to unduly harass corporations by requiring them to give pre- 
merger notification and other information to Government agencies 
in those transactions having no competitive effect. In this regard, 
I would like to make it perfectly clear that I intend to support amend- 
ments to this legislation which will relieve business and government 
of unnecessary paperwork without, at the same time, destroying the 
fundamental objectives of the legislation which I feel are sound. 

Thank you, Mr. Chairman. 

The CratrmMan. I just want to state, in that latter connection, that 
before the bill was offered that bears my name, conferences were 
had with the Attorney General, with the Federal Trade Commission 
and other responsible agencies, and many exceptions were provided 
for in the new bill which would cover the situations adverted to by 
the distinguished gentleman from New York. 

We have before us several distinguished representatives of the 
administration, Mr. Brownell, Attorney General; a former colleague, 
Mr. Gwynne, Chairman of the Federal Trade Commission; and the 
General Counsel of the Department of Commerce, Frederick C. Nash; 
and accompanying Mr. Brownell we have the distinguished head of 
the Antitrust Division of the Department of Justice, Victor R. Han- 
sen. 

Mr. Brownell, we will be very glad to hear from you. 


TESTIMONY OF HON. HERBERT BROWNELL, JR., ATTORNEY GEN. 
ERAL OF THE UNITED STATES; ACCOMPANIED BY VICTOR R. 
HANSEN, HEAD OF THE ANTITRUST DIVISION, DEPARTMENT OF 
JUSTICE 


Mr. Browneti. Mr. Chairman, members of the subcommittee, I am 
very glad to have this opportunity to present to you Justice De- 
partment views on two substantially similar pending bills—H. R. 
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264, introduced by Congressman Keating, and H. R. 2148, by Chair- 
man Celler. 

As I understand the statements which the sponsors have just com- 
_— both of these proposals have at least two major goals, the 

rst one being to plug a loophole in the Clayton Act, section 7, by 
specifying coverage of bank assets as well as stock acquisitions; and 
second, to require notification to the Department of Justice or to the 
Federal Trade Commission or to the appropriate regulatory agency, 
by certain corporations before they actually enter into a merger 
or acquisition. 

The substance of both proposals, I emphasize, was embodied in 
H. R. 9424, passed by the House almost unanimously last session. 
Enactment of both proposals, moreover, was urged by President 
Eisenhower in his January 1957 Economic Report to the Congress. 

Therefore I come before you this morning to urge most strongly 
that this subcommittee and the Congress act favorably on the sub- 
stance of the Celler-Keating bills. 

I would like to skip, and I know you would be glad to have me skip, 
material that has already been considered at length by this committee, 
and just roughly sketch an outline of the need for the proposals that 
are before you, and also make some comments on arguments that have 
been advanced against the bills. ‘ inte 

First, the pending bill closes a loophole which is left by the present 
section 7, because it fails to cover asset acquisitions by banks, so that 
it is, as a matter of practice, useless to cope with a situation that the 
Comptroller of the Currency for example has described as “this recent 
trend of bank mergers, consolidations, and sales.” 

The Chairman of the Board of Governors of the Federal Reserve 
System has pointed out that bank mergers “have gone up steadily.” 
As a result, he has stated that— 
the current trend of bank mergers and consolidations is a matter which deserves 
eareful consideration and one to which the Board of Governors has given a great 
deal of thought. 

Some mention was made of the fact that perhaps the Sherman Act 
is sufficient to curb this rising tide of bank mergers, but I think it has 
been demonstrated quite clearly in the prior hearings which you have 
had that the standards of the Sherman Act are less stringent and 
would not do the job. 

The CuarrMan. May I ask this, Mr. Attorney General? You had 
an investigation of the Chase-Manhattan merger. Would it be pos- 
sible for you to tell us something about that? 

Mr. Brownetu. We found we were practically helpless to do any- 
thing in that situation. That is just the nub of it. 

The CuatrmMan. Because the law as it was written was imperfect 
and that is why you need these changes? 

Mr. Browne.u. That is right; and the standards of the Sherman 
Act were not stringent enough to cover a situation of that kind. 

Mr. Keattne. You mean that that merger was consummated by the 
acquisition of. 

Mr. Browne tt. Of assets. 

Mr. Keatine. Of assets ? 

Mr. Brownetu. That is right. 

Mr. Keratine. Rather than by stock ? 
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Mr. Brownetu. That is right. 

Mr. Kerarine. Is that the common way now that banks use to 
merge? 

r. Browne.u. Almost all of them now are done that way. 

The Cuarrman. I think Judge Barnes testified before this com- 
mittee that that investigation was under the Sherman Act. I would 
like to know, if you can tell us, what happened to that investigation. 

Mr. Browne... It was technically under the Sherman Act; but, as 
I recollect, the results of the investigation by the Antitrust Division 
in that particular case indicated that there was not enough of a 
tendency to monopoly under the Sherman Act standards for us to 
successfully take action. 

However, we think that if the proposal which is before the sub- 
committee this morning had been in effect, it would have given us a 
chance to review it with some chance of taking action. 

The Cuarrman. If I remember correctly, under the Sherman Act 
all you need to prove is an unreasonable restraint of trade or restraint 
of trade. Isn’t that all that is necessary for you to prove? 

Mr. Browne.u. I would be inclined to say that that is somewhat 
of an oversimplification. I think that under the Sherman Act 
standards, you would have to show something more than stopping 
monopoly in its incipiency, which is more or less the standard under 
the Clayton Act, and the Court decisions have been pretty clear on 
the fact that that was not enough for us to take action under the 
Sherman Act. 

The CHamman. May I have read into the record that portion of 
the Sherman Act which I think is applicable ? 

Mr. Maerz. Section 1 of the Sherman Act reads in part as 
follows: 

Every contract, combination in the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce among the several States, or with 
foreign nations is hereby declared to be illegal. 

Section 2, Mr. Chairman, reads in part as follows: 

Every person who shall monopolize, or attempt to monopolize, or combine 
or conspire with any other person or persons, to monopolize any part of the 
trade or commerce among the several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor— 
and so forth. 

The Cuarrman. Under the first section, would it not have been 
sufficient for you to prove the restraint mentioned there— 


conspiracy in restraint of trade or commerce among the several States. 


Mr. Browne. Our staff people and head of the Antitrust Divi- 
sion and I felt that on the facts in that particular case there was 
not enough on which we could proceed under either section 1 or 
section 2 of the Sherman Act. 

So perhaps to repeat, the very objective that we have in mind this 
morning in asking for the amendment to section 7 of the Clayton Act 
: to strike at mergers which are beyond the reach of the Sherman 
Act. 

To apply such stricter competitive standard to bank asset. acquisi- 
tions, as it now does to bank stock mergers, is the first clear aim of 
these bills. This broad general aim I am glad to say, apart from 

90675—57 2 
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perhaps some disagreement over means, is endorsed in principle by 
the President, the Department of Justice, the Federal Trade Com- 
mission, and the appropriate banking agencies. 

To meet this agreed-upon need for effective, but reasonable, re- 
straints on bank mergers, 1 would urge this committee to proceed 
with enactment of this, reporting favorably on this particular legis- 
lation, without, as some people have suggested should be done, with- 
out waiting any final action on the so-called omnibus banking bill 
which was reported out last Monday by the Senate Banking and 
Currency Committee. 

There is some interrelation here between these two proposals that 
I would like to discuss before the subcommittee this morning. 

The Cuarrman. You are referring, I think, in connection with 
the Omnibus Banking Bill to section 23, chapter 6, title IIT. 

Mr. Browne. That is right. 

The CHamman. We might put that right in the record at this 
point. 

Mr. Browneti. I think it would be helpful because I want to 
refer to it a number of times. 

(The document referred to is as follows :) 

§ 23. Mergers and consolidations. 

Without prior written consent by the Corporation, no insured bank shall (1) 
merge or consolidate with any noninsured bank or institution or convert into 
a noninsured bank or institution or (2) assume liability to pay any deposits 
made in, or similar liabilities of, any noninsured bank or institution or (3) 
transfer assets to any noninsured bank or institution in consideration of the 
assumption of liabilities for any portion of the deposits made in such insured 
bank, No insured bank shall convert into an insured State bank if its capital 
stock or its surplus will be less than the capital stock or surplus, respectively, of 
the converting bank at the time of the shareholders’ meeting approving such 
conversion, without prior written consent by the Comptroller of the Currency 
if the resulting bank is to be a District bank, or by the Board of Governors of 
the Federal Reserve System if the resulting bank is to be a State member bank 
(except a District bank), or by the Corporution if the resulting bank is to be 
a State nonmember insured bank (except a District bank). No insured bank 
shall merge or consolidate with any other insured bank or, either directly or 
indirectly, acquire the assets of, or assume liability to pay any deposits made 
in, any other insured bank without the prior written consent (i) of the Comp- 
troller of the Currency if the acquiring, assuming, or resulting bank is to be a 
national bank or a district bank, or (ii) of the Board of Governors of the Federal 
Reserve System if the acquiring, assuming, or resulting bank is to be a State 
member bank (except a District bank), or (iii) of the Corporation if the acquir- 
ing, assuming, or resulting bank is to be a nonmember insured bank (except a 
District bank). In granting or withholding consent under this section, the 
Comptroller, the Board of Governors of the Federal Reserve System, or the 
Corporation, as the case may be, shall consider the factors enumerated in 
section 15 of this Act. In the case of a merger, consolidation, acquisition of 
assets, or assumption of liabilities, the appropriate agency shall also take into 
consideration whether the effect thereof may be to lessen competition unduly or 
to tend unduly to create a monopoly, and, in the interests of uniform standards, 
it shall not take action as to any such transaction without first seeking the 
views of each of the other two banking agencies referred to herein with respect 
to such question; and in such a case the appropriate agency may also request 
the opinion of the Attorney General with respect to such question. No insured 
State nonmember bank (except a District bank) shall, without the prior con- 
sent of the Corporation, reduce the amount or retire any part of its common 
or preferred capital stock, or retire any part of its capital notes or debentures. 


The CuatrrmMan. I do not think we need read it. 
We will just put it in the record at this point. 
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Mr. Keating. You mean existing law ? 

The Cuatrman. Proposed. 

Mr. Browne tt. First, I would suggest that considerations of effec- 
tive enforcement and equity in themselves require that bank acquisi- 
tions, like most other business mergers, should be treated not by way 
of special legislation such as incorporation in the Banking Act, but 
under the Clayton Act, section 7. 

Second, I would say that even if Congress does agree with the 
Senate Banking Committee’s report that bank mergers should be 
treated, initially at least, by appropriate banking agencies, that such 
banking legislation should ine lude, just the way it does in respect to 
bank holding companies, some antitrust sav ings clause so that there 
will not be any seeming conflict between the two. 

And to make that savings clause effective, in any event, section 7 
should be amended to cover the bank-asset ac quisitions, as it now does 
the bank-stock acquisitions. 

Why do I urge that section 23 of this Senate-reported omnibus 
banking bill falls short of the needs for reasonable curbs on bank 
mergers ? 

First, it sets up competitive tests for bank mergers which are dif- 
ferent from those which apply to other segments and sectors of 
American business, as I will point out in some detail in a moment. 

Second, by setting up this special standard, we believe it would 
dissipate enforcement. efforts by dec entralizing 1 responsibility for 
decisions affecting the Clayton ‘Act, section 7, so that some of the 
decisions would be made by the banking agencies and some by the 
Department of Justice. 

It was my view that both of these objections to section 23 are 
rooted in firm principles of equitable enforcement and uniform 
administration of justice. 

Let me take them up more in detail now. 

First, we believe that the proposed banking legislation prescribed 
for bank mergers would weaken the standards of section 7 of the 
Clayton Act because under that bank bill the factor of competition 
would be only one of numerous considerations to be taken into ac- 
count by the banking agency that is examining a proposed merger, 
and also the standard that is set up there in that section 23 of ‘the 
omnibus banking bill is whether the acquisition may “lessen competi- 
tion unduly or tend unduly to create a monopoly.’ 

The members of this subcommittee will recognize immedi: itely that 
this is a novel and a less stringent standard than the one that is speci- 
fied in section 7 of the Clayton Act. 

The CrarrmMan. It would weaken decidedly present section 7 
standards. 

Mr. Brownetu. Very much so. 

The Coatrman. How can you speak of a monopoly that is an un- 
due monopoly? If it is a monopoly it is a monopoly, isn’t it? 

Mr. Brownett. The very least you could say is that there would 
be a period of great uncertainty while the courts were struggling with 
this new word and trying to figure out what the new standard was 
that was set up. 


The CuHamrman. I mean in commonsense how could it be an undue 
monopoly ¢ 
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If it is a monopoly it is a monopoly. It can’t be qualified, can it? 

Mr. Browne tu. I certainly would have a hard time with a decision 
as to what that means, but it must mean something, and therefore it 
must be a weaker standard from the standpoint of effective antitrust 
enforcement than the one which is in section 7 of the Clayton Act. 

The Cxatrman. Do you know who originated that idea ? 

Mr. Browne. No; I do not. 

The first place it has appeared I think is in this omnibus banking 
bill. 

Mr. Keattne. Does the word “substantially” appear there? 

Mr. Brownett No; it does not. It is “unduly.’ 

Mr. Keartnea. Is that “unduly” a new word in the law? 

Mr. Browneu. Yes, it is, and as I say, I think at the very least it 
would mean a period of great uncertainty here while the courts were 
trying to figure out what it meant and how it does differ from the 
Clayton Act standard, and it would be very troublesome to us who 
believe in the enforcement of section 7 in the nonbanking areas, 
because this weaker standard that is set up here would undoubtedly 
be cited by corporations as a standard that should be accepted under 
section 7. 

The CuatrMan. It strikes me that when you say “tend unduly to 
create a monopoly” that. would be very much like saying a man is not 
unduly dishonest. I cannot understand how they ever could dream 
of putting those words in juxtaposition. 

Mr. Brownetu. I think that the banking authorities themselves are 
disturbed about this. I put in my statement here a quotation from 
Chairman Martin, who says: 

We recognize that you have a legal groundwork for substantially lessening 
competition already in the framework of the law and that it may not be feasible 
to use unduly lessening competition— 

So that in support of this novel and what I would call a weaker stand- 
ard, the Comptroller of the Currency has attempted to show the 
harshness of section 7 standards in certain bank failure situations. 

I would like to come to that point too. In other words, the point 
has been made that you could not handle the situation of a failing 
bank if you adopted the standard of section 7 of the Clayton Act. 

We believe that is not so. 

Mr. Keatine. May I interpose a question just so I get this picture? 

The Comptroller of the Currency favors handling this bank merger 
business under this omnibus banking bill ? 

Mr. Brownewu. Yes, and establishing a new standard which he 
would interpret, and he could or he might not—he is not required— 
to consult the Department of Justice to get our views as to what the 
proper interpretation would be, so that you are going to have the 
possibility at least of conflicting interpretations right within the 
Government as to what the merger standards should be, and that is 
one thing I think this committee would be very, very slow to accept. 

I think we have all seen in our experience the importance of cer- 
tainty and clarity in these antitrust standards, and if you have not 
only two conflicting standards but two conflicting agencies of Gov- 
ernment interpreting those standards, you really are not fair to the 
business community because it would introduce an element of un- 
certainty which I think would be most unfortunate. 
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Mr. Keatine. The banking community no doubt cites the Comp- 
troller of the Currency, doesn’t it? 

Mr. BrowNeu. I suppose that a certain element of them do because 
there is I am sure some feeling there that they would rather deal just 
with one agency. But as I come in my statement a little further along 
here to say, I think we could work out a joint arrangement there so 
that the two agencies could work in harmony, but our goal would be the 
interpretation of one effective standard of antitrust enforcement, and 
that is the standard that is in section 7 of the Clayton Act, which has 
been on the books now for some time. 

People are beginning to understand it and work within it, and it 
seems most unfortunate to introduce a new uninterpreted standard 
which would apply only to the banking mergers and not to nonbanking 
mergers. 

Mr. Keating. You have undoubtedly endeavored to negotiate with 
the Comptroller of the Currency in an effort to find a meeting of the 
minds between you ¢ 

Mr. Brownetu. Yes, we have, and we are certainly agreed on the 
objective that is to be accomplished here. It is only a question of 
means, and the means that we propose would be that there be just 
the one standard, and that either the Department of Justice alone, 
which is the major agency of the Government heretofore which has 
interpreted these antitrust standards should be the one to pass on it, 
or if it is deemed more desirable to have the banking agencies at least 
initially pass on them, let them consult with the Department of Justice 
and together apply the single standard of section 7 of the Clayton 
Act. 

The Cuamman, I might say to the gentleman from New York that 
the Independent Bankers Association is in favor of H. R. 2143, also 
the State supervisory agencies have indicated that they much prefer 
2143 than provisions of the Senate so-called omnibus bank bill, be- 
cause that latter bill would take away a good deal of their supervisory 
jurisdiction over State banks so that segment of the banking fraternity, 
I think, would be favorably disposed toward legislation embodied in 
the bill before us this morning. 

Mr. Kerarrne. Is it the intention to call some of the members of the 
banking community to testify ? 

The Cuarrman. Yes. 

Mr. Brownetu. If I may interpolate, I think that there is some 
danger during the current session that they will try to compartmen- 
talize these things too much, let the Banking Committee pass on the 
banking problems, let the Judiciary Committee pass on merger prob- 
lems. 

Now it is just commonsense that those two come together at some 
point, and I hope very much that there can be a community of interests 
and cooperation between the two committees so that this problem will 
be studied as a whole. 

I am very glad that you are going to get some testimony from the 
banking community here so that vou can see the overall picture and 
work out with the Banking Committee an overall solution to it. There 
is a danger that this committee, which has a primary responsibility 
for seeing that the antitrust laws are effective and clear, might do its 
job and yet find that unknowingly some other committee in the Con- 
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gress had recommended a bill which would impinge very severely 
on the work which this committee is doing, without your hardly real- 
izing it. 

Mr. Keatrne. We run into that all the time, Mr. Attorney General. 

Mr. Browne tu. I suppose so. 

Mr. Kearine. We may have as much difficulty reconciling our views 
with the Banking Committee as you and the Comptroller have had 
difficulty. 

Mr. Brownetz. If you can meet that standard of cooperation, I 
think it will solve this one. 

Mr. Roprno. You say, Mr. Attorney General, that there would be 
at least a period of uncertainty as to the interpretation of lessening of 
competition unduly ; isn’t that so? 

Mr. Browne. Yes. 

Mr. Roprno. Could it be possible that the “substantially” phrase- 
ology might result in more effective control than the word “unduly” 
as eventually interpreted ? 

Mr. Brownety. Reading the hearings before the Senate Banking 
and Currency Committee on this, discussions that I have seen of it, 
I believe that it is the intention that putting that word “unduly” in 
there would mean that fewer proposed mergers would be affected by it. 

I think it is a weakening of the antitrust standard. 

Mr. Roptno. That is your present thinking ? 

Mr. Brownetu. Yes. 

Mr. Keratine. But in section 7, don’t we have the word “sub- 
stantial” ? 

Mr. Browne.y. Yes. 

Mr. Keratine. And that is left out, so that there might be some 
contention certainly that any lessening of competition which was 
undue would not have to be substantial in order to fall under the ban 
of this section ? 

Mr. Browne tt. It is going to be very troublesome, I think. 

Mr. Roprno. Then to pursue that further, Mr. Attorney General, 
if that were the case—and of course we are dealing with hypotheses 
right now—would you then object to the use of the “undue” termi- 
nology if it would result in more effective and stringent control ? 

Mr. Browneut. I think there is such a slight chance of that hap- 
pening that it would be hardly worth our time to consider it. The 
whole tenor of the testimony that has been given in support of it 
indicates to me that a strong effort would be “made to say that that 
is a weakening of the present standard. 

I think that the main thing is uniformity. I think it would be 
a mistake to have two separate standards, whatever they are. For 
as I understand it, it is the purpose of this subcommittee and the 
purpose of the Congress that there shall be competition in the bank- 
ing field that is just as stringent, no more, no less, than that in in- 
dustry generally. 

In other words, it is not comparable to the railroads or something 
of that sort, where in return for monopoly powers they are given 
exemption from the antitrust laws. But as I understand it, the ex- 
pression of opinion of Congress, at least up to this time, is that the 
standards of competition in ‘the b: anking industry shall be no different 
than they are in industry generally. If that is true, then I think it 
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would be very unfortunate to have new terminology used without 
any indication, in the legislative histor y or otherwise, that the Con- 
gress considers it ex xactly the same in effect and substance as the 
Clayton Act, section 7. 

Mr. Kratrna. There is a distinction in kind between banking and 
say the cloak and suit business. 

‘Banking seems to be somewhat more tinged with the public interest. 

Mr. Browne. u. That is right; and that is why it is subject to regu- 
lation in certain aspects. I do not say that those other considerations 
should not be taken into account by the banking agencies when it 
comes to pass upon a merger or upon an acquisition. But I say that 
insofar as the antitrust part of this is concerned, the maintenance of 
effective competition in the area, that that factor should be the same 
as the factor and standard applying to the rest of industry. 

Mr. McCutiocn. Mr. Chairman, I would like to ask the Attorney 
General this question: Then if you have come to a firm conclusion that 
the standards should be the same with respect to prospective mer- 
gers 

Mr. Brownetw. Yes. 

Mr. McCutxocu (continuing). Are you at all fearful that those 
rigid standards may prevent needed mergers at banks in cities, or 
areas, or communities too small to support a banking institution, 
which areas and which communities in my opinion now exist ? 

Mr. Brownett. I am not fearful of that, for several reasons. One, 
I am about to come to in my statement, and that is the question of 
failing banks. I do not think that there would be any need to worry 
about that. 

Mr. McCuttocn. I would agree with that. 

Mr. Browneuu. So far as the small communities are concerned, 
the final decision in any event in the banking area would be left to 
the appropriate banking agency. And they could take into considera- 
tion the special banking considerations which should be involved. 

For example, the consideration of the question of whether there is 
sufficient services there and sufficient assets. 

All those things would still be taken into consideration before the 
final decision was made by the banking agency. 

Mr. McCuttocn. And even though there would be a substantial 

reduction in competition, that would not prevent the merger in your 
opinion, if the other factors—— 

Mr. Browne... If the other factors outweight it in the opinion of 
the appropriate banking agency. 

Mr. Kratinc. How do you reach that conclusion ? 

Is there something in section 7 which would give warrant to that, 
or is it found somewhere else ? 

Mr. Browne. It would be in the omnibus banking bill. 

Mr. Kratrnc. In other words, even though it did substantially 
lessen competition, if there were other factors which made the acqui- 
sition desirable in order to give the proper service to a small com- 
munity 

Mr. Browne. As a net proposition, yes. 

Mr. Keattne (continuing). Would you be able under the omnibus 
banking bill to permit the merger ? 

Mr. Brownety. That is right, but on the one factor of competi- 
tion or substantial lessening of competition in which this committee 
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has such a deep interest, I would say that the standard there should 
be exactly the same as the standard under section 7 of the C layton Act 
applying to industry generally, and that if you set up a weaker, paler 
standard there, you are not only going to have this period of uncer- 
tainty to which I referred, but you are also going to have a tendency 
to have industry generally try and have that new, weaker standard 
applied in the industrial area generally. 

I think that it would lead perhaps to a breakdown of a standard 
which [ think it is very important to maintain. 

Mr. McCunsocu. Mr. Chairman, in this connection, I would like 
to say that I completely agree with the statement in the report of this 
committee under date of July 26, 1955, the year before last, Report 
No. 1417, and I quote this sentence that I would like to have in the 
record at this point: 


The committee recognizes that in some circumstances a transaction may not 
be contrary to the policy of the antitrust laws even though it may lessen 
competition. 


Mr. Hortrzman. Will you yield at that point? 

Wouldn’t the word “unduly” seem to better apply to that situation 
than “substantial” ? 

The CHairman. It might be well to read the balance of that. 

Mr. McCutxocu. Will counsel read it? 

The Cuatrman. This is a report on the bill which passed the House, 
which apparently bore my name in the last Congress. 

Mr. Marerz. Continuing the reading of Report No. 1417 on H. R. 
5948 : 


In the International Shoe Company case (280 U. 8S. 291) the Supreme Court 
held that where the concern acquired is “a corporation with resources so depleted 
and the prospect of rehabilitation so remote that it faced the grave probability 
of business failure * * * the purchase of its capital stock by a competitor (there 
being no other prospective purchaser), not with a purpose to lessen competition, 
but to facilitate the accumulated business of the purchaser and with the effect 
of mitigating seriously injurious consequences otherwise probable * * * does 
not substantially lessen competition or restrain commerce within the intent 
of the Clayton Act.” 

On the same principle, the acquisition by a bank of the assets of another 
bank should not be precluded where otherwise there would be a reasonable 
probability of the ultimate failure of the acquired bank or where, because of 
inadequate—— 


The CrHarrMan. You are reading the report, not the decision? 
Mr. Materz. I am reading the “report, Mr. Chairman [continu- 


ing ]— 
because of inadequate management, the acquired bank’s prospects for survival 
seem dim. 

In addition to the acquisition of a bank which otherwise would be faced 
with the possibility of failure, there are other circumstances in which, from a 
banking standpoint, the acquisition of a bank by another bank may be desirable, 
as, for example, where the acquisition is the most practicable means of dealing 
with a problem bank having inadequate capital or unsound assets or where the ac- 
quired bank has no adequate provision for management succession. Also, where 
several banks in a small town are compelled by an overbanked situation to resort 
to unsound competitive practices which may eventually have an adverse effect 
upon the condition of the banks, the merger of two or more of the banks may 
well be in the public interest. The same principle applies where there are not 
adequate banking facilities. These various situations are illustrative of the 
circumstances where the consummation of the transaction would not be con- 
trary to the public interest. 
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In view of the fact that the Clayton Act has always used the words “sub- 
stantially to lessen competition,” the committee thinks it preferable not to change 
this language by substituting the word “unduly.” At the same time, the com- 
mittee believes that the present bill should not be interpreted as prohibiting 
bank mergers in situations such as those described. 

The CuatrMan. I think that covers it pretty well. 

Mr. Browne. Yes, I agree with that statement which the com- 
mittee made last year, and I would like to just add this: I would say 
the chief objective of the Antitrust Division of the Department of 
Justice over the past few years has been to bring certainty and clarity 
to the antitrust laws. We believe that the overwhelming segment of 
business wants to comply with the antitrust laws, realize their sig- 
nificance to the success of the competitive enterprise system, and there- 
fore we are bending every effort to see to it that the law and the ad- 
ministration of the law is made just as clear as possible. 

The report of the so-called Attorney General’s Committee To Study 
the Antitrust Laws I think was a tremendous step forward in that 
area, and I believe this committee has at various times expressed its 
agreement with that point of view. 

The one area where there is considerable uncertainty is this area of 
merger statute. 

The Cuarrman. As to the controversy that developed between your 
department on the one hand, and the Comptroller of the Currency and 
the FDIC, on the other, I would like to ask you 1 or 2 questions. 

You agree that the bills before us embody the President’s recom- 
mendations ? 

Mr. Brownetu. Yes. 

The CuHairman. And the recommendations appeared on two dis- 
tinct occasions, in January 1956 and in January 1957, is that correct? 

Mr. Brownetu. That is correct. 

The CuHarrman. Are you aware that the Comptroller of the Cur- 
rency, who is under the jurisdiction of the Secretary of the Treasury, 
and the Federal Deposit Insurance Corporation, each one of these 
agencies is opposed to this legislation. 

Mr. Brownewu. This means of achieving the objective, that is 
correct. 

The Cuarmman. And they are opposed notwithstanding the Presi- 
dent’s recommendation ? 

Mr. Brownetu. That is the way I interpret the President’s recom- 
mendation, to be in accord with the view that was taken by this com- 
mittee last year, and which is set forth in these two bills that we are 
considering this morning. 

The CratrmMan. Despite the President’s recommendation these two 
agencies still persist in their opposition to this legislation ? 

Mr. Browne... I think that is a fair statement. 

The CuarrMan. Is it not their position that all bank mergers should 
be subject to advance approval by the Federal bank supervisory 
agency, which is granting or withholding approval would have to take 
into consideration a number of factors Fact ding among other things 
whether the effect may be unduly to lessen competition or tend unduly 
tocreate monopoly? That is true; isn’t it? 

Mr. Browne. Yes. 

The CuarrMan. That is their point of view ? 
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Mr. Browne tt. Yes, although I think in fairness to them I should 
state that they believe they are in accord with the objectives which the 
President set forth in his message, and they believe that the machinery 
that they favor, the means of accomplishing this objective would be 
just as effective. 

I think it is a disagreement there, and I would not want to imply 
that they feel that they are departing from the President’s recommen- 
dations. 

Mr. Keatina. They should ask the President. 

The CuatrMan. Let’s see what the President said. 

The President said in his state of the Union message or in the Eco- 
nomic Report of 1956 as follows: 

Toward this end, the following revisions of antitrust legislation are recom- 
mended: First, all firms of significant size that are engaging in interstate com- 
merce and plan to merge should be required to give advance notice of the pro- 
posed merger to the antitrust agencies, and to supply the information needed 


to assess its probable impact on competition. 
Second— 


and this is important— 


Federal regulation should be extended to all mergers of banking institutions. 

Mr. Keatine. They are extending it. The President does not tell 
us whether he likes “unduly” better than “substantial.” 

The Cuatrman. No, but he made reference to mergers in business 
engaged in interstate commerce which should be required to give notice 
to the antitrust agencies in case of a proposed merger. His recom- 
mendations were to revise and change the antitrust laws so as to 
broaden their coverage. 

It now covers nonbank corporations where the assets are acquired, 
and does not cover banks where assets are acquired. 

Therefore, when he says that he wants to expand the antitrust laws, 
he wants to cover asset acquisitions by banks. 

Mr. Keating. But he uses “unduly.” This is the President of the 
United States in the next sentence which you did not read: 


Combined with the requirement for advance notice, this extension of the law 
would give the Government an opportunity to prevent mergers that are likely 
to result in undue restraint of banking competition. 


In other words, the President is strong for that “undue” business. 

The Cuatrman. Then I hate to say this: The present Attorney Gen- 
eral before us is doing something inconsistent with what the Presi- 
dent asks. 

Mr. Houitzman. He is doing something unduly, would you say 
that? 


The Cuarrman. Now let’s go further. 
In his 1957 recommendation the President said: 


The Congress is urged to take favorable action on these proposals : 

A series of interrelated measures would strengthen the Government’s ability 
to deal specifically with mergers. Requirement of advance notification of pro- 
posd mergers that are likely to have a significant effect on competition; exten- 
sion of Federal regulation to cover bank mergers by asset as well as by stock 
acquisition ; application of the Clayton Act to mergers where either party is in 
interstate commerce; and authorization of the Federal Trade Commission, in 
merger cases, where it believes violation is likely, to seek a preliminary in- 
junction. 
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And he prefaces all this by saying: 


To perform their purpose fully, the antitrust laws require not only vigorous 
enforcement but adaptation to changing economic conditions. 

So I think the implication is clear, and the Attorney General I am 
sure has caught the implication properly, that the President wants 
the present law as it now exists, to cover banking mergers where assets 
are acquired. 

I think you agree with that, do you not, Mr, Attorney General? 

Mr. Browne v. Yes, I do, but I do not want to imply by that there 
is any lack of good faith on the people who take the other interpreta- 
tion as to the best means of doing this. I think they feel that their 
method will carry out the President’s objective, and do it just as 
effectively as the one which we favor. 

Mr. McCutxocr. Mr. Attorney General—excuse me, sir. 

The CHatrman. And they take that position notwithstanding the 
President’s recommendation ? 

Mr. Browneti. Within the full light of it. 

Mr. Keatine. They are acting in accordance with the President. 

The Cuatrman. I ask the Attorney General, they take that position 
despite your interpretation of the President’s recommendation ? 

Mr. BrowNewu. Yes. It is a bona fide dispute as to what is the 
most effective means to accomplish an objective as to which we are all 
in agreement. 

The Cuatrman. Correct. As you testified I think before, that the 
proposal these two agencies favor, would provide that in passing on a 
bank merger the Federal banking agency may request the opinion of 
the Attorney General. That is correct, isn’t it? 

Mr. Brownetu. Yes. 

The CuHatrmMan. In recommending against extension of antitrust 
legislation to cover bank mergers accomplished by asset acquisitions, 
aren’t the Comptroller of the Currency and the FDIC really running 
counter to the President’s recommendations ? 

Mr. Browne.u. They do not think so. 

The Cuatrrman. Asa matter of fact, isn’t it correct that the proposal 
now appearing in section 23 of chapter 6, title III of the Senate Bank- 
ing and Currency Committee print of the Financial Institutions Act 
of 1957, the so-called omnibus banking bill, was drafted by and trans- 
mitted to the Congress by the Secretary of the Treasury ? 

Mr. Brownetu. That I would not know. 

The Cuatrman. Is that your understanding ? 

That appears in the Senate hearings on page 84. 

Will counsel read that, please ? 

Mr. Browne. I do not dispute it at all, Mr. Chairman. I just 
did not happen to know that history of it. 

The Cuairman. We might get that in the record at this point. 

Mr. Maerz. Mr. Chairman, at page 29 of the hearings before the 
Subcommittee on Antitrust and Monopoly of the Committee on 
the Judiciary, 84th Congress, 2d session, pursuant to Senate Resolu- 
tion 170 on 8, 3341 and other bills, the following statement is made, 
in referring to a provision which is now section 23 of the omnibus 
bill: 


Proposed legislation to the same effect was transmitted to the Senate and 
House on May 17, 1956, by a letter from the Acting Secretary of the Treasury, 
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which enclosed a letter from the Director of the Bureau of the Budget stating 
that this proposed legislation is in accord with the program of the President of 
the United States. 

Then, Mr. Chairman, at the bottom of page 83, Mr. Gidney, Comp- 
troller of the Currency, testifying before the Senate Antitrust 
Subcommittee, stated as follows: 

In closing I should like to earnestly recommend that this committee give very 
careful consideration to the recommendation that the desired result should be 
achieved by amending statutes in the manner recommended by the Treasury 
Department, Federal Reserve FDIC rather than amending the Clayton Act. 

We believe that this would be adequate protection to the public interest and 
in the best interests of maintaining a sound and public banking system. 

Continuing Mr. Gidney’s testimony : 

The following is the text of the proposed bill to amend section 18 (c) of the 
federal Deposit Insurance Corporation Act which has been transmitted to the 
Congress— 
and there follows the text of the bill which is now section 23. 

The Cuamman. Was your advice asked by the Secretary of the 
Treasury or the Comptroller of the Currency in preparing the draft 
of section 23 ? 

Mr. Brownett. We have had a number of conferences with the 
banking officials and the Treasury officials with relation to this whole 
problem, and I think there was some feeling on their part at the be- 

inning at least that we thought that the Antitrust Division of the 
Jepartment of Justice should be the sole judge as to whether or not 
the bank merger should be approved. 

I think we have pretty well dispelled that impression now. We 
do not seek to have, and have not at any time sought to have, the Anti- 
trust Division pass on the question of whether or not the Federal 
Government should approve the bank merger. We believe that 
should be done as it always has been, by the appropriate banking 
agency. 

But when it comes to this one factor of whether or not there is a 
substantial lessening of competition, this much we believe to be our 
duty to state just as forcefully to the committee as we can. That is 
that there should be one standard, and that there should be one 
agency which interprets that standard. 

Otherwise you are going to get into a morass of conflicting inter- 
pretation, conflicting standards which will, I am quite confident, have 
the effect of weakening antitrust enforcement not only in the banking 
area but generally. 

The Cuarrman. And you are now registering disapproval of the 

lan of the Comptroller of Currency, the Secretary of the Treasury, 
and the FDIC in that regard, because it would result in a decentral- 
ized arrangement ? 

Mr. Brownetu. My first proposal would be to have this handled 
under this standard setup in section 7 of the Clayton Act exclusively, 
but in a moment I will come to a proposal which I think would come 
very close to setting up a workable arrangement between the banking 
agencies and the Department of Justice which would carry out every- 
thing that we have in mind and still leave them the power which they 
believe that they should have. 

a nanan You will pardon a few questions before we get 
o that 
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Mr. Brownety. Yes, indeed; I think it will be clear after I have 
made a statement on the proposal. 

The Cuatrman. It is correct, is it not, that at the present time 
under the Federal statutes the approval of the Comptroller of the 
Currency is necessary for all mergers between national banks or be- 
tween national banks and State banks where the resulting institution 
is a national bank? 

Mr. Brownetu. Yes, that is right; but only certain ones and only 
the stock acquisitions can they apply an antitrust standard to. 

The Cyatrman. That is right. Are you familiar with the fact 
that the Comptroller of the Currency, Mr. Gidney, testified on sev- 
eral occasions that he would not approve any bank merger or con- 
solidation subject to his jurisdiction where the effect in any section 
of the country may be to substantially lessen competition or tend to 
create a monopoly ¢ 

He made those statements before this committee and before the 
Senate Antitrust Committee. Are you familiar with those state- 
ments ? 

Mr. Browne tt. In a general way, yes. 

The CuarrMan. In other words, it is correct, is it not, that Mr. 
Gidney has testified that he will not approve any national bank 
merger which is contrary to the principles set forth in the so-called 
Celler-Kefauver Act? That is the effect of those statements, isn’t that 
correct ? 

Mr. Brownetx. Of course he said also in his testimony: 

I have not any competency in the antitrust field and I do not know what the 
courts have done, 

The CuarrmMan. I am coming to that. 

Mr. Browne. So that he is the first to recognize, and so stated 
in his own testimony, that that was not his baliwick, that he was 
really interpreting the provisions of the Banking Act outside the 
field of antitrust. . 

The Cuarrman. I will come to that in a minute. I will repeat the 
question though. 

In other words, it is correct, is it not, that Mr. Gidney has testified 
that he will not approve a national bank merger which is contrary 
to the principles set forth in the Celler-Kefauver Act, that is he said 
that he would not approve it where there would be a tendency to create 
a monopoly or to substantially lessen competition in any section of 
the country. 

When he makes those statements, that means that he wants to act 
within the purview of the Celler-Kefauver Act which amends section 
7 of the Clayton Act; is that right? 

Mr. Browneti. I would have a little different interpretation of 
that, Mr. Chairman. I think that he said that if that was the clear 
standard set up by the Congress, he would follow it. 

_ I do not interpret him as saying that if the “unduly” provision 
is in there, that he would follow the present standard. 

The Cuatrman. He said he would not follow 

Mr. Brownetu. Whatever the Congress set up. 

Now we are trying to make the point that the Congress should 
set up one single standard which is just as clear as can be so that we 
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won’t have the different agencies coming out with differing inter- 
pretations, 

Mr. Materz. Mr. Attorney General, has it been called to your atten- 
tion that the Comptroller of the C urrency has testified before several 
congressional committees that in the exercise of his discretion he would 
not approve any national bank merger, where the effect may be sub- 
stantially to lessen competition or tend to create a monopoly in any 
section of the country ? 

Mr. Brownew. I think that he was qualifying that to say that if 
that was the standard setup by the Congress, he would follow it. 

Mr. Keratine. In other words, that was the standard at that time? 

Mr. Browne. Yes. 

Mr. Kearina. As to other corporations and he said he would follow 
it as to banks. 

But if they put the “unduly” in there, in the Senate bill and we set 
up the standard of “undue,” he would not then require 

Mr. Browne.u. That is right. 

Mr. ame ATING (continuing). The compliance with this word “sub- 
stantial” 

Mr. esate. I agree with Congressman Keating. 

The Cuamman. Let us read what was said at the hear ing. 

Mr. Maerz. Mr. Chairman, testifying before the Senate Antitrust 
Subcommitte, Mr. Jennings, who is Deputy Comptroller of the Cur- 
rency, stated as follows: 





It is the opinion of our counsel that under section 7 of the Clayton Act, if there 
is a substantial or if there may be a substantial lessening of competition, it is 
required that the application to merge be denied. That is the opinion of our 
counsel. The decision is based wholly on competitive factors. 

Testifying before this committee, Mr. Gidney stated as follows at 
pages 452 and 453 of volume I, Heari ings on Current Antitrust 
Problems: 

Question: In other words, the Celler Act serves as a guide for your office in 
determining whether you approve or disapprove a merger involving national 
banks; is that correct? 

Mr. GIpDNEY. We would not feel that we could approve what we consider to be a 
violation of that principle, that is true. I do not believe we are charged with the 
administration of the act. That is a technical point. I do not want to labor it 
because I am not very well qualified. 

At page 483, Mr. Chairman, Mr. Gidney wrote a letter to you dated 
March 14, 1955, which stated in part: 

There may be a technical question as to the specific application of section 7 
of the Clayton Act to these mergers. However, it has been the practice of the 
Comptroller before giving his approval to determine whether the effect of a 
merger in any section of the country may be to substantially lessen competition 
or to tend to create a monopoly. 

Mr. Browne tt. I think that bears out, Mr. Chairman, what I said 
and what Congressman Keating also said, that he was talking about 
the present situation, and that ‘that would not be binding on “him at 
all if the new statute were passed and the new standard were or sated, 

The Cuarrman. Wasn't he indicating what his policy was? 

Mr. Browne tu. As at present, but not if the new act were passed 
which established a different standard. 

The Cuatrman. Let’s see how he has carried out the policy. The 
Comptroller of the Currency has approved 376 national bank mergers 
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involving total resources of $5,224,000,000. That is found in volume I, 
Current Antitrust Problems, page 451, 1955. 

Are you aware of the fact, Mr. Attor ney General, that in this same 
period Mr. Gidney testified the ¢ ‘omptroller of the Currency has not 
formally disapproved a single merger for competitive reasons ? 

Mr. Browne uy. Yes. 

The Cuarmman. Do you recall testifying, you yourself, before the 

Senate Banking and Currency Committee on February 18, 1957, as 
follow Ss, page 1027 


Senator Doveias. In other words, up to date the Comptroller of Currency had 
tended to give little or no weight to the question as to whether or not competition 
would be substantially less? 

Mr. BROwNELL. I believe that is a fact, and I think his own testimony indicates 
that. 

You remember that, do you, that testimony ¢ 

Mr. Brownewi. Yes; I do. 

The CuarrMan. In other words, even though the Comptroller testi- 
fies that he will not approve a merger where the effect may be to sub- 
stantially lessen competition, from 1950 to May 1955 he did not 
formally disapprove any bank merger whatsoever for competitive 
reasons ; 1s that correct ? 

Mr. Brownett, Yes. I think that illustrates what I have been 
trying to say here, that when you have two different agencies issuing 
interpret tations of the same thing, you are bound to get differing 
results. 

Mr. Keatina. Let me ask a question. 

The CHarrMan. You ask a question later. Let me develop this, 
please. 

Mr. Kerarine. I think it is important to this point. 

The CnuarrmMan. Make a note so you won’t forget. In how many 
instances has Mr. Gidney sought advice from your “office as to whether 
the effect of a given merger may be substantially to lessen competition 
or tend to create a monopoly ? 

How many times has he consulted with you ¢ 

Mr. Brownety. I would have to look that up. 

The Cuatrman. Would you supply that to the committee the num- 
ber of times ¢ 

Mr. Browne tu. Surely. 

The CHAmRMAN. Have you any idea? Was it 7, 8, a dozen or 1? 

Mr. Browne uw. I will furnish those figures. 

(Subsequently, the Department of Justice supplied the following :) 

DEPARTMENT OF JUSTICE, 
Washington, March 20, 1957. 
Hon. EMANUEL CELLER, 


Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear CONGRESSMAN CELLER: In Attorney General Herbert Brownell’s 
appearance before your subcommittee on March 6, 1957, it was requested that 
the Department furnish you with instances in which Comptroller of the Currency 
Ray M. Gidney sought advice from the Antitrust Division as to whether the 
effect of a given merger may be substantially to lessen competition or tend to 
create a monopoly. We have reviewed our records and find that in only one 
instance was the Department's advice sought on a competitive effect of a par- 
ticular bank merger problem. In that instance, members of the Comptroller’s 
staff conferred informally with the Division around the end of September 1956 
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on the proposed acquisition of the Peoples Saving Bank of Port Huron (Mich.) by 
the Michigan National Bank. This proposed acquisition has been subject to a 
rather thorough investigation because of Sherman Act as well as Clayton Act 
problems. 

In two other instances, the Comptroller’s office has forwarded information to 
the Division on bank mergers. On August 8, 1956, the proposed merger of 
Farmers & Merchants National Bank of Los Angeles and Security First National 
Bank of Los Angeles was brought to the Division’s attention before the Comp- 
troller had given his approval. It was with respect to this merger that I per- 
sonally talked to Mr. Gidney on the telephone. Lack of section 7 jurisdiction 
because this transaction was consummated by an acquisition of assets precluded 
the Department from considering this matter under section 7. On August 17, 
1956, the Comptroller called the Division’s attention to his approval of the 
merger of the Delaware Valley Bank & Trust Company of Bristol (Pa.) and 
the Philadelphia National Bank of Philadelphia. 

In three other instances, our records show that the Comptroller’s office was 
notified of our interest in certain bank merger problems. Notice was given on 
January 5, 1955, on the Chase-Manhattan Bank merger, March 7, 1955, on the 
National City-First National Bank merger, and around the 1st of December 1956 
on the pending New York bank holding company formation which is now before 
the Federal Reserve Board for approval. In the Chase-Manhattan and National 
City-First National Bank mergers, this Department specifically requested from 
the Comptroller’s office information or data relating to competitive aspects of 
these mergers. In the pending holding company problems, our requests for in- 
formation have been mainly channeled through the Federal Reserve Board, the 
agency with primary jurisdiction over this matter under the Bank Holding 
Company Act of 1956. However, a recent information request has been made 
directly to the Comptroller's office. 

Sincerely yours, 
Victor R. HANSEN, 
Assistant Attorney General, Antitrust Division. 

The Cuatrman. Can Judge Hansen testify to that? 

Mr. Browne tu. No; he is not prepared. We were just asking each 
other if we had any records with us which would show the answer to 
that, and we do not have them here. 

The CuHarrMan. Would you say, Judge, from the time you became 
head of the Antitrust Division it was a limited number of occasions 
that the Comptroller of Currency conferred with you on these matters ? 

Mr. Hansen. I would rather get the facts. I know that I have 
talked to Mr. Gidney with reference to mer gers, 

The Crarrman. Do you remember now, have you any present recol- 
lection of any particular occasion when the Comptroller of Currency 
asked your advice about a bank merger? 

Mr. Hansen. I remember specific: sally that he called me with ref- 
erence to the merger of the Security First National Bank and the 

“armers and Merchants National Bank in Los Angeles, but I would 
want to look at the record to find out exactly any others? 

The Cuarrman. Do you have in mind any other occasions when he 
‘alled you? 

Mr. Hansen. That is the one I recall now. There may have been 
others. 

The Cuatrrman. Mr. Attorney General, Mr. Gidney testified, I be- 
lieve, as follows before the Senate Banking Committee: “I have not 
any competency in that, the antitrust field. I do not know what the 
courts have done.” 

You are aware of that statement; aren’t you? 

Mr. Brownety. Yes. As a matter of fact I quoted that to you a 
moment ago. 
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‘The Cuarrman. If the standards were to be changed as recom- 
mended by Mr. Gidney, it would require him only to consider among 
other things whether the effect may be unduly to lessen competition 
or unduly to create a monopoly. 

That is correct; isn’t it? 

Mr. Browneti. Would you say that again, Mr. Chairman? I did 
not follow that. 

The Cuatrman. If the standards were to be changed as recom- 
mended by Mr. Gidney ? 

Mr. BrowneEtu. Yes. 

The Cuarrman. It would require him only to consider among other 
‘things whether the effect may be unduly to lessen competition ? 

Mr. Browne. That is right. 

‘The Cuarrman. Or unduly to create a monopoly ? 

Mr. Brownewt. That is right. 

The Cuarrman. And yet he admits that he has no expertise on these 
questions. 

Mr. Browne. That is why we would think that it would only 
be a matter of commonsense and good government to have the Attorney 
General, that is, the Antitrust Division of the Department of Justice, 
‘consulted in all these cases. 

I think it is very important to have one single agency which will 
maintain the standard and interpret it. 

The Cuairman. Under Mr. Gidney’s proposal he would not have 
to ask your advice at all? 

Mr. Browne.u. No; he would have the option to but he would not 
have to. 

The Cuairman. He could disregard the Attorney General’s Office 
completely ? 

Mr. Browne tu. Yes. 

The CuartrmMan. Suppose that section 23 of the Senate Banking 
-and Currency Committee bill should be adopted without the savings 
clause, such as you recommend, for the purpose of making clear con- 
tinued applicability of the antitrust laws. 

Suppose, further, that a bank merger should take place accom- 
plished by stock acquisition. Could the Department of Justice still 
proceed under section 7 by virtue of the fact that the acquisition is 
not exempted by present section 7 of the Clayton Act? 

Mr. Brownext. It would take a Philadelphia lawyer to answer 
that one. 

The Cuarrman. It is difficult. 

Mr. Browne... It is difficult, and will be affected somewhat by 
the legislative history of these two proposals as they are developed 
in the succeeding weeks. 

The CHarman. It would certainly complicate the situation as 
far as your office is concerned. 

Mr. BrowNeELL. Very much so. 

The Cuarrman. To pursue this further, if section 23 of Financial 
Institutions Act of 1957 is adopted without the antitrust savings 
clause, and if the present premerger notification bill is adopted, would 
a bank merger that has received advance approval by a Federal bank 
supervisory agency still be subject to antitrust prosecution by you 
under the Clayton Act? 

90675—57——3 
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Mr. Browneti. There, again, it would be most difficult to answer 
that, certainly without knowing the legislative history that develops 
in the next few weeks in connection with both of these proposals, 
and at best it would take court decisions to interpret it. 

The CHatrman. Last year the Federal Reserve Board testified 
before this committee they would have no objection to amendment 
of section 7, such as is here proposed by my bill and Mr. Keating's 
bill, to cover bank mergers accomplished by asset acquisitions, pro- 
vided that the Federal Reserve Board no longer has enforcement 
jurisdiction. . 

What is your position on the Board’s suggestion in that regard ¢ 

Mr. Brownetx. As I point out a little later here in this prepared 
statement, we do not believe that the Antitrust Division of the De- 
partment of Justice should have the final say in these matters, be- 
cause there are outside the field of antitrust certain banking consider- 
ations that must be taken into consideration, and therefore we would 
be entirely willing to have, and agreeable in every way to having, the 
appropriate banking agency be the final arbiter. 

What we do say is that in this one field of antitrust, that it was 
only a matter of good government to have the matter referred to the 
agency which has the most to do with antitrust enforcement. 

The Cuarrman. But you would want the final say as to whether 
or not there is a violation of the antitrust laws / 

Mr. Browneci. We think that that would be a matter of good 
government, that one single agency should have the say in that re- 
gard. That has always been the position. 

Mr. Materz. Mr. Attorney General—— 

Mr. Browne.tyi. Of course, it might be Federal Trade rather than 
the Antitrust Division. 

Mr. Marerz. Mr. Attorney General, at the present time, as you 
know, the Federal Reserve Board has concurrent jurisdiction with 
the Department of Justice respecting bank mergers accomplished by 
stock acquisitions. This bill proposes that section 7 be amended so 
as to give both agencies concurrent jurisdiction over all bank mer- 
gers regardless of how consummated, whether by stock or asset ac- 
quisitions. 

The Federal Reserve Board testified last year that it would be in 
favor of such amendment, provided that the Board no longer had 
concurrent enforcement jurisdiction with the Department of Justice. 
What is your opinion respecting the Federal Reserve Board’s recom- 
mendation in this area ? 

Mr. Brownett. We want only appropriate jurisdiction over the 
antitrust features. 

Mr. Maerz. Do you feel that the Federal Reserve Board should 
have continuing antitrust jurisdiction in this aree, coordinate with 
jurisdiction by the Department of Justice ? 

Mr. Brownetu. I will say this: that if we are consulted which I 
think we should be, I think the law should so state that we should 
so be so consulted, and give our opinion, I don’t believe there would 
be much trouble involved if they had coordinate jurisdiction, be- 
cause I think certainly in the past we have had no difficulty in work- 
ing with them. 

_ Mr. Marerz. They say they do not want concurrent enforcement 
jurisdiction. They say they don’t have the expertise to enforce 
section /. 
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Would you go along with the Federal Reserve Board’s recom- 
mendations in that respect 

Mr. BrowneEtt. Yes, sir. 

The CuarrmMan. Mr. Keating / 

Mr. Keratine. Mr. Attorney, General, do you know the date upon 
which Mr. Gidney became Comptroller of the ‘Currency. 

Mr. Browne.u. No, I do not. 

Mr. Kearine. I will state to you as a fact it was April 16, 1953, 
and I now return to the question put to you by the chairman, that 
even though the Comptroller testified that he would not approve a 
merger where the effect might be substantially to lessen competition, 
from 1950 to May 1955 he did not formally disapprove any bank 
merger whatsoever for competitive reasons, isn’t that right. Your 
answer was in the affirmative, based no doubt upon a lac ke of knowl- 
edge of the time when he became the Comptroller of the Currency. 
I feel sure that you would not have any knowledge about his pre- 
decessors in office. 

Mr. Browne tu. That is correct. 

Mr. Kearina. At least you were referring only to Mr. Gidney and 
you were assuming that the chairman in these statements was giving 
you the dates when he served as the Comptroller of the Currency ? 

Mr. Browneti. Yes. Ff am glad you brought that out because I 
would not want to have any misapprehension on that score. 

As a matter of fact, even since he came into office I did not mean 
to reflect at all on his judgment in passing on these things. There 
may not have been substantial anticompetitive situations present at all. 

Mr. Kerarrnc. In other words, during a 2-year period from April 
1953 to May 1955 he did not formally disapprove any bank merger 
for competitive reasons. 

There is nothing unusual or significant about that, is there? 

Mr. Brownett. As a matter of fact, I think it was his practice 
not to state the reasons. He may have had them in mind without 
its bemg on the record. 

The Cramman. I want to say that it is most unusual in my esti- 
mation that of all these applications for mergers presented to the 
Office of Comptroller of the Currency, not a single one was formally 
disapproved. 

Mr. Keatine. How many did he pass on? 

The Cuatrman. I don’t know. He m: LV have passed on some in- 
formally, I don’t know, but the record can be disclosed in that regard 
and made manifest but I think it is most anomalous that this office 
passed on so many and did not formally disapprove a single one. It 
was not the chairman’s intention to mislead in any respect. 

When I spoke of 1950, T gave those figures to be embraced within 
the period 1950 to 1955, May 1955. T did not have in mind the fact 
that Mr. Gidney became the Comptroller of C urrency in 1953, but 
apparently the record of his predecessor is no different than the 
record of Mr. Gidney in that regard. 

We will put in the record at this point all the mergers involving 
national banks that took place from 1953, the time that Mr. (idney 
assumed his office, until May 1955. It covers pages 480 to 492 of the 
hearings of the Antitrust Subcommittee of the House Committee on 


the Judici lary, part I, serial 3, Current Antitrust Problems, 84th 
Congress. 
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The document is as follows: 


THe NAME, LOCATION, AND TOTAL ASSETS OF EACH NATIONAL BANK THAT Has 
BEEN MERGED INTO OR CONSOLIDATED WITH ANOTHER BANK SINCE JAN. 1, 1953 


Purchase of National banks by National and State banks during the year ended 
Dec. 31, 19538 


Banks Total assets 
The First National Bank of New Concord, Ohio____--_------_--- $1, 714, 426 
The First National Bank of Zanesville, Ohio *___.--___--_______- 25, 723, 000 
North Jersey National Bank of Pompton Lakes, N. J-----~---- 8, 169, 996 
First National Bank & Trust Co. of Paterson, N. J.’3-----.----- 202, 906, 000 
The Citizens National Bank of Lancaster, DEE cnighanintiaticse cane 1, 837, 120 
The National Bank of Lancaster, Ky.’__--.-_.------_______- od 3, 015, 000 
The Farmers National Bank of Mercer, Pa_._--_--__----__--- 2, 346, 819 
The First National Bank of Mercer, Pa.’__-..-------------_--- 11, 852, 000 
The First National Bank of Dayton, Pa_.--------------+---__-- 799, 766 
First National Bank in Skyesville, Ja__._.____.._._----_____-_-_- 1, 480, 395 
The Punxsutawney National Bank, Punxsutawney, Pa.*___-__--- 10, 272, 000 
The First National Bank of Perryopolis, POUL ALL Ln AS 2, 098, 598 
The Second National Bank of Uniontown, Pa.*?_____-_-__--_---_- 33, 054, 000 
The Citizens National Bank of Frederick, Md_-__.-----------~-- 10, 777, 389 
Farmers and Mechanics-Citizens National Bank of Frederick, 
gt OLDS Op BCs FR SEO Me aE 8 ea pe ee a PA ee EE SO pe 25, 706, 000 
The National Bank of Fairmount, Biers SU a Stl 880, 227 
Peoples State Bank, Fairmount, N. "Dak? Tee bere seh ola & 859, 000 
The National Howark River Bank of Donda, N. Y_--~---------- 2, 800, 485 
First National Bank of Canajoharie, N. we i aes 15, 112, 000 
aes Dee ee ee ATEN, -F Bien ic eee ee 7, 466, 782 
Peoples Union Bank, McKeesport, Per ie Oe adit ot 48, 001, 000 
The North Arlington National Bank, North Arlington, N. J-_---- 5, 438, 939 
The Rutherford National Bank, Rutherford, NE i i anes al 85, 135, 000 
The First National Bank of Senecaville, Ohio___..__.__--_--_--_- 755, 024 
The Central National Bank at Cambridge, Ohio *_.._._.________- 4, 095, 000 
First National Bank of Bellevue, Wash____..-__--_------------ 3, 845, 267 
The Pacific National Bank of Seattle, Wash.*_._..._-_--__._-_- 96, 579, 000 
The Mystic River National Bank, Mystic, Conn__-..-..---___~- 3, 012, 596 


The National Bank of Commerce ‘of New London, Conn,.’________ 14, 657, 000 


922, 267 


Wilbur National Bank of Oneonta, WP EE tery tly 12, 196, 000 
The First National Bank of Barnegat, Sie a wsiniciais eka alk 3, 187, 206 
The First National Bank of Toms River, N. J.2~.-------------- 24, 510, 000 
The Ambridge National Bank, Ambridge, Pa____._._-------___-- 11, 066, 790 
Mellon National Bank & Trust Co., Pittsburgh, Pa.2~.-___-____-_ 1, 894, 489, 000 
Mellon in 1954: 

Peoples National Bank & Trust of Monessen, Pa____--- 8, 585, 300 

National Bank ‘of Pord, City, PO. nip nnn 400 4, 338, 086 

First National Bank of Beaver Falls, Pa__.._.__-_----_- 5, 094, 994 

I, MS i cciecetinmenmiones 3, 013, 702 
The First National Bank of Oil City, Pa__..._...__.._.-.___-__- 6, 745, 873 
Ol Oits ‘Trast @6.7 00) City. Pe) oe ol Se 18, 995, 000 
The Peoples National Bank of Washington, Pa___.---_--.--.--~- 4, 655, 242 
Peoples First National Bank & Trust Co., Pittsburgh, Pa.*____-- 544, 005, 000 
Te Pitst. NESRORRS Teme OF TRUER, PUison oo ce penn wanes 4, 313, 476 
Miners National Bank of Wilkes-Barre, Pa.*___-----.-_-__--___- 64, 051, 000 
The First National Bank in Heron Lake, Minn____._._________-_~ 1, 623, 393 
Heron Lake State Bank, Heron Lake, Minn.’_..-.-._.__-____--_- 1, 763, 000 
The First National Bank of Smithton, Oe A aL 3, 324, 950 
The First National Bank of McKeesport, Pa.’__..._--__-___---- 41, 401, 000 
The First National Bank of Pretty Prairie, Kans__...__..__.______- 657, 336 
The State Bank, Pretty Prairie, Kans.*_.............-_______-- 1, 171, 000 
American National Bank of Idaho, Idaho Falls, Idaho______-_-_- 26, 568, 652 
The Idaho First National Bank, Boise, Idaho *_.......____--_- 150, 536, 000 
The First National Bank of Plymouth, Pa_.....----____-.---- 11, 053, 237 
The Wyoming National Bank of Wilkes- me re 16, 265, 000 
The Commercial National Bank of Smithfield, Utah_....__.____- 1, 283, 117 


First Security Bank of Utah, National Association, Ogden, Utah’. 182, 023, 000 
2Purchasing bank. 
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THE NaMeE, LOOATION, AND ToTaL ASSETS oF EacH NATIONAL BANK THAT HAs 
BEEN MERGED INTO OR CONSOLIDATED WITH ANOTHER BANK SINCE JAN. 1, 1953— 


Continued 


Purchase of National banks by National and State banks during the year ended 


Dec. 31, 1958—Continued 
Banks 


Citizens State Bank of Roseau, Minn.” 
The First National Bank of Hermiston, Oreg 


The First National Bank of Ringtown, Pa 
The First National Bank of Falls Creek, Pa 


DuBois Deposit National Bank, DuBois, Pa.’ 
The Phoenix National Bank of Providence, R. I 


The First National Bank of Lockland, bans 
The First National Bank of Cincinnati, Ohio’ 


1 Purchasing bank. 


The United States National Bank of Portland, Oreg.? See 
The Pennsylvania National Bank & Trust Co. of Pottsville, Pa2___ 


Total assets 
$1, 603, 916 
27, 377, 000 
1, 549, 850 

3, 126,000 

5, 276, 830 
688, 416, 000 
993, 878 

14, 655, 000 
1, 171, 484 
16, 429, 000 
27, 214, 239 
270, 938, 000 
830, 015 

6, 376, 000 
9, 052, 216 
446, 828, 000 
7, 864, 148 
28, 982, 000 
13, 591,070 
368, 741, 000 


NotTe.— Asset figures for purchasing banks shown to nearest thousand dollars as of 


Jan. 1, 1953. 


Consolidations ef National banks, or National and State banks, during the year 


ended Dec. 31, 1958 


Consolidating banks 


The Banter National Bank. of Baxter Sorinen. Oe 
The American National Bank of Baxter Springs, Kamns.’_.._...............-- 
The Marcus Hook National Bank, Marcus Hook, Pa_....................--- 
The First National Bank of Chester, Pa.!...............----.------ 
The Mansfield Savings Trust National Bank of Mansfield, Ohio 
The Citizens National Bank & Trust Co. of Mansfield, Ohio !. 1 aac 

Port Washington-Manhasset National Bank, Port Washington, we L...... 
The Meadow Brook National Bank of Freeport, N. Y.!_---..--------------- 
Farmers Bank & Trust Co., Williamsburg, Ky | 


The Marine Savings Bank Co., Ashtabula, | RTS TO EE TT 
The Farmers National Bank & Trust Co. of Aataente § re a a } 
The Monroe National Bank, Monroe, Ohio--.-..............--.---..----...- | 
First National Bank of Middletown, Ohio !_______-_- 

The Union National Bank of Houston, Tex___..........-....---.--_--.-- 
South Texas National Bank of Houston, Tex.'_..._...____-__- 

es TD cnn calc omitineaaphinedeseashednhtioneesnaeaest 
The National Bank of East Stanwood, Wash.!_________-_.--.-_---------_--_- 
The Swarthmore National Bank & Trust Co. of Swarthmore, Pa 
The First National Bank of Media, Pa.'_ 
DEGEENEE SENS GoCny SOUR UMIMINE, DN GOS dnt ecitlnctundeeccouppiensenpeeceyanene= 
First Suffolk National Bank of Huntington, N. Y.!....._..-....--.----.----- 
The New London City National Bank, New London, Conn__..............- | 
The National Bank of Commerce of New ee 
Hartford National Bank & Trust Co., Hartford, Comn.'____......_..-..--- -| 
The Indiana Trust Co., Indianapolis, Ind willed 
The Merchants National Bank of Indianapolis, Ind.!_..._...........-..-...- | 
The First National Bank of Schaefferstown, Pa 


Merchants and Mechanics Bank of GCotmmibus, Ge... scesve..d.d.. 
The First National Bank of Columbus, Ga.!_.._._.......------ 
The First National Bank of Bellmore, N. Y_..---..----.----- 





cae = , 382, 550 
} 
j 








The Franklin National Bank of Franklin Square, N. pe MALLE Ue eh 
First National Bank of Walden, N. Y.................------..-2-----..--.-- 
The Wallkill National Bank, Wallkill, N. Y.1.....-....-..-..--.---.-.----.- 








1 Continuing bank. 


Combined 
assets 


6, 285, 245 
22, 083, 789 
58.758 482 

| 96, 446, 972 

\ 2, 513, 245 

} 17, 099, 575 

\ a1, 952, 049 

215, 834, 304 

2, 876, 614 

} 25,707,065 

} 26, 239, 214 

} 20a , 678, 536 

187, 710, 242 

10, 547, 498 

} 32,321,899 

} 195, 628, 699 

} 9,316,261 
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Purchases of State banks by National banks during the year ended 
Dec. 31, 1958 
Banks Total assets 
Columbia State Bank, Columbia, 8. Dak___-----___-_____________ $978, 215 
Aberdeen National Bank, Aberdeen, S. Dak.?_.-_-_-_-_-__-_-_____ 11, 511, 000 
Co-Ops’ State Bank, Beech Grove, Ind______--_-_~_-__- _-_ ott 1, 567, 123 
The Merchants National Bank of Indianapolis, Ind._. ____ 160, 078, 000 
Miners & Merchants Bank, Chelan, Wash_-_- 5, 308, 480 


Spokane Valley State Bank of Millwood, Wash____--___-_-__---_-__ 3, 281, 648 
Seattle-First National Bank, Seattle, Wash. SES SM, ALES par 762, 347, 000 
First Trust & Savings Bank, Moscow, Idaho___________ 9, 889, 631 
First Security Bank of Idaho, National Association, Boise, Id: tho! 176, 740, 000 
Bear River State Bank, Tremonton, Utah______-_--_____- rs 4, 252, 981 
First Security Bank of Utah, National Assoc iation, Ogden, U t: th? 182, 023, 000 
The Nevada Deposit Bank, Nev: eee ee Se oe 623, 411 


The First Citizen National Bank of Upper Sandusky, Ohio *___-__- T, 729, 000 
Mayfield State Bank, Mayfield, Pa . ee See ae 1, 353, 479 
The First National Bank of Carbond: ile, ee tee oe ae nee 8, 156, 000 
Cc itizens Bank of Locke, N. Y_ ee Sear te oi 736, 458 
The National Bank of Auburn, pee eee, SY SEN, T _ 17,551, 000 
Cumberland Savings Bank Co., Cumberland, Ohio ee ere 1, 343, 090 
The Central National Bank at Cambridge, Ohio’ "2 a 4, 095, 000 
Muncie Banking Co., Muncie, Ind________- oe ; . 5, 348, 218 
The Merchants National Bank of Muncie, Ind.’ 

The Equity Savings Association, Cleveland, Ohio 
The National City Bank of Cleveland, Ohio’ ___ 


ee 45, 652, 000 
wit bd ecu. coe GR Re 
ee _... 691, 032, 000 


First Security Bank, Beaverton, Oreg____ ees 7. 009. O74 
The United States National Bank of Portlang, . Oreg.* _ 688, 417, 000 
Roaring Spring Bank, Roaring Spring, Pa__- ee ; 2, 095, 834 
The First National Bank of Altoona, Pa’ _ ___- a ; ; 21, 566, 000 
Citizens State Bank, Buckley, Wash__-__. eit re 1, 413, 599 


National Bank of Washington, Tacoma, Wash... 
Buhl State Bank, Buhl, Minn__._--_--.___________ 
The First National Bank of Buhl, Minn.’__--______ 


1 Purchasing bank. 


130, 175, 000 
aiieb ag aiabkacacacciaun 314, 851 
Shred ee 1, 052, 000 


Notr.—Asset figures for purchasing banks shown to nearest thousand dollars as of 
Jan. 1, 1953. 


National banks merged or consolidated with and into State banks during the 
year ended Dec. 31, 1958 


Banks Total asrets 
The First National Bank of Aliquippa, Ws a eee need aee etches dient $3, 065, 224 
Woodlawn Trust Co., Aliquippa, Pa.*_.......- 1... ..4_~......- 16, 770, 000 
The Farmers National Bank of Amsterdam, N. pe A ae 9, 118, 353 
State’ Bank of Albany, N. Y.’_----------- aishtl matacamablel de bdo 175, 948, 000 
The Bayside National Bank of New York, N. Y. DoT ntact Us 28, 188, 837 
Bankers Trust Co., New York, N. Y.?__- wo tigil do Aue’ 2, 136, 758, 000 
Oswego County National Bank, Oswego, N. 7. Oe od see tn sia dell ae 22, 908, 889 
The Syracuse Trust Co., Syracuse, N. Y.’_------------.--------- 108, 723, 000 
The First National Bank & Trust Co. of Massena, N, Y. eres en 9, 402, 118 
The Northern New York Trust Co., Watertown, N. Y.2__------ “ 30, 598, 000 
The Windham County National Bank of Danielson, C ‘onn blot ls 8, 620, 118 
The Hartford-Connecticut Trust Co., Hartford, Conn.*_____-_- 7 212, 062, 000 
The First National Bank of Somerset, Wilcitinntcchinbaainmens Sad cecti 4, O88, 147 
Somerset Trust Go., Somerset, Pa.*_.... 22. sees eee ull 8, 000, 000 
Yardley National Bank, Yardley, Pa A ---------------~--------- 4, 380, 584 
The Bristol wrest Oo.. Bristol, Pa... 5... 4 andesinediodnci. comes 13, 486, 000 
The First National Bank of Croton-on-Hudson, N. Y__-_------- 3, 202, 092 
The County Trust Co., White Plains, N. Y UE te = 225, 918, 000 
Tradesmen’s National Bank & Trust Co., Philadelphia, P Baits Sie cr 139, 801, 396 
Land Title Bank & Trust Co., Philadelphia, Pa.?___...-_--_-- is 96, 378, 000 


See footnote at end of table 
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National banks merged or consolidated with and into State banks during. the 
year ended Dec. 31, 1953—Continued 


Banks Total assets 
The Myersown National Bank, Myerstown, PO aac eae cigarettes $3, 147, 925 
Myerstown Trust Co., Myerstown, Pa.*_....=-.--_ =~ 4, 207, 000 
National Bank of Germantown & Trust Co., P hiledalphia, RR a cccetd 39, 833, 432 
Girard Trust Corn Exchange Bank, Philadelphia, Pa.*___.____---- 579, 978, 000 
The Peoples National Bank & Trust Co. of White Plains; N. Y¥..-. 28, 5384, 919 
New Rochelle Trust Co., New Rochelle, N. Y.°_---.:----------.-<- 36, 172, 000 


1 Acquiring bank. 


NoTe.—Asset figures for acquiring bank shown to nearest thousand dollars as of 
Jan. 1, 1953, 


Mergers of National banks, or National and State banks, during the year ended 
Dec. 31, 1953 


Merging banks 











Industrial Bank of Central New York, Syracuse, N. Y......-.-----.-.----- $6, 168, 134 \ 77. 571. 575 
Lincoln National Bank & Trust Co. of Syracuse, N. Y.'.........-...----.--- 71, 403, 442 ROP Te Se 
The First National Bank of Conshohocken, Pa__ dabble etde ulated 16, 181, 947 \ 811, 309, 354 
' The Philadelphia National Bank, Philadelphia, Pa. AZUTOU a Pol Bld od 797, 707, 707 a See 
, 1 Continuing bank. 
) Consolidations of National banks, or National and State banks during the year 
ended Dec. 31, 1954 
) par os " Te etsy Toc 
) Consolidating banks Total Combined 
) assets assets 
pesseaoN ee ee 
) The Piedmont State Bank, Piedmont, Ohio Sa cause nial eae aoneaiaeae $644, 438 i $1, 005, 431 
Citizens National Bank of Flushing, Ohio ! eacnemmnl 360, 994 | 
Industrial Trust Co., Providence, R. I ee rer | 312,095, 441 I} 4 79, 891, 129 
¢ The Providence Union National Bank, Providence, R. I.! : i | 168, 092, 700 | 47 
The First National Bank of McClure, Pa = 1, 154, 553 i} 4, 300, 505 
The First National Bank of Middleburg, Middleburg, Pa.! | 3, 145, 942 
Great Neck Trust Co., Great Neck, N. Y. ocveniecnem einen H 216, 465, 
° The Franklin National Bank of Franklin Square, N. Y.!. 200, 293, 474 
The First National Bank of Sherrill, N. Y 2, 305, 981 |) 13, 298, 685 
The Oneida Valley National Bank of Oneida, N. Y.! ; 10, 992, 704 |J a 
R Deport State Bank, Deport, Tex_- : 621, 982 i} 1, 277, 443 
4 The First National Bank of Deport, Tex.! 684, 388 | ee 
The Farmers & Citizens Savings Bank Co., Germantown, Ohio. ____-------- 1, 658, 871 |) 2, 883, 818 
() The First National Bank of Germantown, Ohio ! nares ‘ } 1, 224, 947 |J : 
2 Desert Bank, Cathedral City, Calif csocccos--] 8816, 962 |) 195,461, 605 
0 Citizens National Trust & Savings Bank of Riverside, Calif.’ ; | 127, 729, 261 . 
pe The National Bank of Tuxedo, N. Y- aateiaiits 1, 532, 383 | | 12, 708, 442 
7 The Suffern National Bank & Trust Co., Suffern, N. Y.! ove 11, 171, 059 |f or 
0 Peoples Savings Bank, Santa Cruz, Calif ou 5, 434, 712 \ 9, 161, 416 
9 The Farmers & Merc hants National Bank of Santa Cruz, Calif.1_ 3, 726, 704 . 
. Rye Trust Co., Rye, N. Y ws 6, 420, 506 | \ 21, 338, 603 
() The Rye N: ational Bank, Rye, N.Y . ; ie a 14, 918, 388 | rs 
g First National Bank & Trust Co. of Amityville, N. Y : | 9, 638, 924 |) 39, 692, 77: 
First Suffolk National Bank of Huntington, N. Y.! a 30, 053, 848 | f es 
) The First National Bank of Beaver Springs, Pa 1, 116, 359 | | 378, 469 
8 The First National Bank of Middleburg, Mid jleburg, Pa.! 4, 262, 110 5, 87 : 
0) The Citizens National Ba..k of Alexandria, Va-_-_-- 29, 271, 764 |\ 46, 182, 397 
i The First National Bank of Alexandria, Va.'__- 16, 910, 633 | J ~~ 
A The Camp Hill National Bank, Camp Hill, Pa__-.._-- 5 7 4, 804, 191 
0 West Shore National Bank of Lemoyne, Pa | 3, 003, 665 Be 17, 770, 602 
4 Cumberland County National Bé ank & Trust Co. ,» New Cumberland, Pa.!- 9, 891, 124 
The Fidelity Trust Co., Baltimore, Md- ‘ ‘ 123, 946, 829 7, 411, 110 
0) Baltimore National Bank, Baltimore, Md.! 133, 517, 125 if 25 , 
2 Dallas National Bank, Dallas, Tex teed 94, 409, 433 }o 641, 723, 644 
”) First National Bank in Dallas, Tex.!__ ae A deamakeot 548. 093, 159 . 
: The Dan Struble & Son Bank, Fredericktown, Ohio- oat 2, 931, 528 | \ 16, 998, 368 
At) The First-Knox National Bank of Mount Vernon, Ohio ! 14, 103, 596 | f s 
”) ; 


See footnote at end of table 
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Consolidations of National banks, or National and State banks during the year 


ended Dec. 31, See neneE 


Consolidating banks 


ee eae wentie saunas 
The MecVeytown National Bank, McVeytown, Pa 


The First National Bank of Monongahela City, Pa... 
The First National Bank of McKeesport, Pa.'__._- ecseeeodd 
The Farmers State Bank, Grass Lake, NN 
The National Bank of Jackson, a he aia ininterasinielenais 

Hamilton National Bank of W ashingion, Ww —-, D. C_ 

The National Bank of Washington, Washington, D. C.!.- 
The Sellersville National Bank, Sellersville, Pa___---_-- 
The Merchants National Bank of Quakertown, Pa.!_.___- 
The Washington Loan & Trust Co., Washington, D.C... 2 
The Riggs National Bank of Washington, D.C., W ashington, ls ca 
Guaranty State Bank, Topeka, Kans_________._.--__-- 

The Merchants National Bank of To ka, Kans.!___- 

The Westchester Bank & Trust Co., New Rochelle, 

The First National Bank & Trust Company of Teskahoe, a eal 
The First National Bank of Middleburs, Middleburg, N. Y 

First National Bank of Canajoharie, N. Y.! ‘ 

The Connecticut River Banking Co., Hartford, Conn. 

The Travelers Bank & Trust Co., Hartford, Conn..... 

Hartford National Bank & Trust Co., Hartford, Gon onkitinnsiten 
Continental-American Bank & Trust Co., Shreveport, OS. ci 
Commercial National Bank in Shreveport, La.!. uit 

The Allentown National Bank, Allentown, Pa--..--_-_- 

The Second National Bank of ae Pa... 
The First National Bank of Inwood, N. Y--.-..-....------- 
The Franklin National Bank of Franklin Square, N. Y.!. 
National City Bank of Dallas, Tex. _............- ; 
Republic National Bank of Dallas, Tex.' 

Bank of Hicksville, N. Y--. 

The Meadow Brook National Bank of Freeport, N.Y. 
ee eT 


The Telford National Bank, Telford, i. 

Union National Bank & Trust Company of Souderton, Pa.!___ 
The Tarrytown National Bank & Trust Co., Tarr town, N. Y. 
National Bank of Westchester, White Plains, N. 
The Citizens National Bank of Jim Thorpe, Rese 
The Jim Thorpe National Bank, Jim Thrope, Pa.'__..- 
Fletcher Trust Co., Indianapolis, Ind. .._........_.-- aot a 
American National Bank at Indianpolis, Ind.!__._...................-.--- 





1 Continuing bank. 


$1, 009, 824 
1, 075, 768 

8, 429, 697 
12, 172, 599 
49, 584, 309 
2, 095, 996 
42, 376, 552 
115, 540, 454 
111, 205, 156 
2, 953, 694 
8, 561, 176 
55, 274, 150 
366, 596, 962 
4, 505, 767 
39, 303, 927 
80, 114, 784 
14, 642, 041 
2, 960, 204 
18, 237, 181 
20, 668, 850 
19, 478, 039 
298, 364, 025 
37, 690, 408 
87, 131, 306 
59, 671, 392 
17, 974, 444 
13, 720, 301 
265, 414, 303 
48, 539, 276 
696, 873, 948 
17, 665, 857 
137, 662, 963 
1, 242, 430 
39, 483, 304 
3, 519, 377 
8, 583, 158 
7, 684, 824 
101; 537, 875 
1, 624, 257 

2, 369, 699 
156, 255, 867 
171, 896, 024 


eee eee Se SS eS eee eee ee een 





Combined 
assets 


$10, 515, 289 


61, 756, 908 
44, 401, 436 
226, 745, 610 
11; 514, 870 
421, 871, 112 
43, 809, 694 
94, 756, 825 
21, 073, 781 


338, 266, 841 


124, 302, 932 
77, 645, 835 
279, 134, 604 
740, 841, 805 
155, 328, 820 
40, 725, 733 
12, 102, 536 
108, 997, 232 
3, 993, 956 
328, 151, 890° 
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Mergers of National banks, or National and State banks, during the year ended 
Dec. 31, 1954 








Merging banks Total assets | Combined 
assets 
East Rockaway National'Bank & Trust Co., East Rockaway, Tie elias $5, 036, 069 } $109, 660 
The Meadow Brook National Bank of Freeport, N.Y .F _....-.| 104, 624, 686 aeons 79 
The First National Bank of Lansdale, Pa-_--._- acl C usta. oct 17, 315, 884 
The pomeeenery National Bank of Norristown, Pa.. a ae ae 11, 922, 626 872, 087, 738 
Chester-Cambridge Bank & Trust Co., Chester, Pa_.._--..-- Senet eases 30, 388, 225 pores 
The Philadelphia National Bank, Philadelphia, Het SRS Se ade ...| 818, 218, 369 
The Lawrence-Cedarhurst Bank, Lawrence, N. Wi sie) diel) leo 8, 831, 846 } 118, 561, 551 
The Meadow Brook National Bank of Freeport, BES WAN nn aerate bic teach teh 109, 729, 705 oe 
The Ticonderoga National Bank, Toonderoga, UIE a teeta 4, 185, 177 } 41, 789, 168 
The National City Bank of Troy, N. Y.! SEU tt co ean eee 37, 473, 991 oe 
The Citizens National Bank of Port Henry, NM Bicwcneowesli toe i 3, 151, 928 45, 207, 050 
The National City Bank of Troy, N. Y.!........---..-----.~.------+-<--.-.-- 42, 055, 163 Von 
West Springfield Trust Co., West Springfield, Mass... __- Sa eteianeteatant 12, 623, 224 94, 433, 276 
The Third National Bank & Trust Co., of Springfield, Maes tO AN! 83, 186, 779 ’ 
First National Bank of St. Matthews, Ky Bort). tos Seid eee ee 8, 811, 546 \ 153, 913, 495 
The First National Bank of Louisville, WE Jecinvcg decedent E Sadysciende 145, 097, 402 oe 
Bank of Martinez, Calif. aude 8, 832, 250 } 437, 621, 801 
The Bank of California National ‘Association, San Francisco, Calif.i_.-- 77 431, 248, 804 a 
FE EG ie IOI, GI aire ocicinmneadind Da ceegidltpabidebio aba ditesdnbbll 23, 635, 586 } 844. 981. 074 
The Anglo California National Bank of San Francisco, Calif.t..._........._- 821, 345, 488 oes 
Plattsburg National Bank & Trust Co. of Plattsburg, N. Y------- 20, 624, 831 207, 913, 402 
The National Commercial Bank & Trust Co. of ew WN: ¥3. 187, 425, 307 oe 
The First National Bank of Merrimac, Mass-_-___...........-.--.....------- 781, 810 9, 470, 207 
Merrimack National Bank of Haverhill, NE a 2s tes xg hvudls calecnilt - 8, 688, 397 =— 
The First National Bank at Bessemer, Ala.............-.--.--------------- 15, 695, 174 } 328, 743, 141 
The First National Bank of Birmingham, Ms Sc hu bd dusete aes 311, 845, 213 > 
SLU: SO a int ou cntbinadienuainwdediiebietchh buiie aihedbhbiieeane 7, 179, 954 
The Commercial Bank of Oregon, Hillsboro, Oreg._............--..-- 36, 071, 446 800, 915, 535 
The United States National Bank of Portland, Oreg.!....._....._._-- ...| 760, 695, 034 
The National Bank of San Mateo, Calif----_- wie ecbulceteede 14, 528, 393 } 462, 274, 361 
Crocker First National Bank of San Francisco, Oalif.1_..............-....--- | 447, 745, 968 , 





1 Continuing bank. 
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Banks Total assets 
The Schenevus National Bank, Shenevus, N. Y_--------------- $1, O77, 868 
Wilber National Bank of Oneonta, N. Y.’.------_----__--_- = 12, 747, OOO 
The First National Bank of Belle Vernon, North Belle Ver- 

I a a 5, 499, 932 
First National Bank. in Finleyville, Pa_....._.-.--.-_-.------ 4, 414, 344 
The First National Bank of Roscoe, Pa___.._......-...--..~-- 2, 450, 612 
The First National Bank of McKeesport, Pa.*__..----_-_----_-- 50, 284, 000 
The City National Bank of Pottsville, Pa____-_-~~- ak eel a cere 2, 446, 192 
The Pennsylvania National Bank & Trust Co., of Pottsville, Pa.’_- 18, 606, 000 
The First National Bank of McDonald, Pa___--~ Mesh Lier ae 6, 501, 596 
The First National Bank at Cansonsburg, Pa__.__._-_--_----__ 6, 647, 549 
The First National Bank at McKees Rocks, Pa _._-_-_-------~- 6, 900, 187 
Peoples First National Bank & Trust Co., Pittsburgh, Pa.*____~- 543, 318, 000 
The First National Bank of Lebanon, Oreg___._.---___--_------ 12, 012, 190 
The First National Bank of Cottage Grove, Oreg____-_--------- 8, 653, 286 
The First National Bank of Prineville, Oreg____.______--_--~- 8, 441, 508 
The First National Bank of Bugene, Oreg_...__..-_______--__-~ 66, 122, 373 
The First National Bank of Forest Grove, Oreg__._.._.___------ 4, 943, SOT 
The First National Bank of Portland, Oreg.*____--______ ives 751, 476, 000 
The First National Bank of Los Gatos, Calif......__.....-__-_ 6, 108, 116 
American Trust Co., San Francisco, Calif... —- al darth 1, 285, 292, 000 
The Peoples National Bank & Trust Co. of Monessen, Pa____~_- 8, 585, 300 
ee eURRee BOT OE OR COICY, nt iin ereeerincrtres wr cinimtaeiras 4, 338, OS6 
Virat National Bank at Beaver Falls, Pa..................... 5, 094, 994 
Mellon National Bank & Trust Co., Pittsburgh, Pa.’_-__-_______ 1, 821, 671, 000 
The North Berwick National Bank, North Berwick, Maine___- 1, 596, 188 
The First National Bank of Biddeford, Maine *__. = .-.--________ 5, 692, 000 
Sa. IO 0 ea sin ieeesaniaichedccioraibenan 1, 626, 865 
The Citizens State Bank of Seneca, Kans.*_________ sciiacacsh lle elas 2, 961, 000 
First National Bank of Mountain View, Calif_......___________ 6, 844, 127 
The First National Bank of Oakdale, Calif__ ea a 7, 851, 586 
oeeirink -reemele. Chem. | CET se erect ew emie nae ent 163, 581, 000 
The First National Bank at Wilkinsburg, Pa_____ ~---__-_____ 18, 668, 856 
The Colonial Trust Co., Pittsburgh, Pa.*_....._...__-______.___ 141, 508, 000 


The First National Bank of Binford, N. Dak 802, 066 
sinford State Bank, Binford, N. Dak.’_.__.__..___-__________-_ : 5S, 000 
Torrance National Bank, Torrence, Calif. _—- SD ee aa 7, 442, 015 
California Bank, Los Angeles, Calif2----._-_____- ; 628, 028, 000 
The Farmers National Bank of Bellefonte, Pa... ---___~ 982, 471 


peeconbe Trust (oo, Perea. Pa. 2 one ee cence 5, 484, 000 
The First National Bank of Girardville, Pa____- ia eae antiae isan 2, 457, 749 
The Union National Bank of Mahanoy City, Pa.*_- ace eaa dale 9, 703, 000 
The First National Bank of Blanchard, Okla ee 761, 313 
First State Bank, Blanchard, Okla.’_-_--________~_ ese 780, 000 
The First National Bank of New Bethlehem, Pa______-~- pete, 11, 492, 875 
Oil City Trust Co., Oil City, Pa.*____- : eS el oe ob 26, 975, 000 
The Live Stock National Bank of Omaha, Nebr_______----______ 75, O81, 605 
The Omaha National Bank, Omaha, Nebr.’___________________- 206, 601, 000 
The Produce National Bank of South Deerfield, Mass__________ 2, 365, 365 
First National Bank & Trust Co. of Greenfield, Mass.______- 13, 234, 000 
Mechanics and Merchants National Bank of Vallejo, Calif____ 14, 365, 279 
The Anglo California National Bank of San Francisco, Calif2__ 790, 805, 000 
The First National Bank of Clarington, Ohio__..._____________ 1, 330, 100 


The First National Bank of Powhatan Point, Ohio *____- 
First National Bank of Buechel, Ky__- 


ile nanan in 1, 712, 000 
i lscahecnted achosig we salen toch det te toranes . 1, 368, 024 


The First National Bank of Louisville, Ky *_.._--__-___-_______ 159, 563, 791 
The First National Bank of Hinton, Okla________- pe dite cies 2, 137, 976 
Tne Biret State Bank, Hinton, Okla *_......................... 25, 000 


The First National Bank of Antioch, Calif 


1 Purchasing bank. 


a at at a Se 5, 103, 324 








Oe RSS ee 
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Banks Total assets 
Wells Fargo Bank & Union Trust Co., San Francisco, Calif.*___~- $508, 903, 000 
The National Bank of Brookville, Pa__-__---..22--++--2--L-.4 3, 825, 243 
DuBois Deposit National Bank, DuBois, Pa.’__..--~-------~~-- 17, 885, 000 


6, 335, 306 
771, 280, 000 
2, 681, 462 
3, 187, 916 
26, 975, 000 
18, 138, 113 
242, 652, 000 
3; 950, 382 
275, 895, 000 


First National Bank of Renton, Wash__-_—- Sala - at 

Seattle-First National Bank, Seattle, Wash.’__-__------- 
Sligo National Bank, Sligo, Pa____-______- a 55 
The First National Bank of Rime srsburg Pa. iT Pe aa 
First Seneca Bank & Trust Co., Oil City, Pa.t.------...-_------ 
The National Marine Bank of Baltimore, Md_-_~.-_~--_- 
Fidelity-Baltimore National Bank & Trust Co., Baltimore, Md. *_ 

The Ridley Park National Bank, Ridley Park, Pa... --__-----~-- 
Fidelity-Philadelphia Trust Co., Philadelphia, Pa.’ 


The First National Bank of Apollo, Pa__._---.---..------ reaeee 3, 141, 908 
— aeest Oo. Apollo, Pas 2 oo eh: oliieran >) isin’ 4, 070, 0OU 
The Nassau County National Bank of Rockville Centre, N. Y_-- 32, 592, 637 


The Franklin National Bank of Franklin Square, N. Y.’ 196, 664, 000 


First National Trust & Savings Bank of Santa Barbara, Calif ___ 23, 946, 488 
First National Bank of San Jacinto, Calif___- boivldiorce ¥ lus 1, 544, 907 
The First National Bank of Crows Landing, Calif-_.-.______ __ 3, 594, 242 
The First National Bank of Weed, Calif..._._______— Meuntt ies 3, 375, 375 
First National Bank in Delano, Calif.....______ 3 pont she 15, 220, 226 
The First National Bank of Fairfield, Calif...-_-.__ Bceclseets 3, 939, O85 


13, 210, 842 
9, 849, SST 
11, 144, 180 
8, 314, 543 
8, G04, 326 
47, 682, 725 
6, 013, 990 
bh 2, 130, 327 


Ji.L8 332, 537, 000 


The First National Bank of Garden Grove, Calif___ pupae 2 
The First National Bank of Los Altos, Calif—— . ae GE 
The First National Bank of Bellflower, Calif___ ox 26). 2k 
The Temple City National Bank, Temple City, Calif -.. 2. .___ 
First National Bank in Turlock, Calif Ba ia Sh) 
First National Bank in Santa Ana, Calif__ Ghiss iid ote: 
First National Bank in Corcoran, Calif bos. ei 
First National Bank of Riverdale, Calif 

First Western Bank & Trust Co., San Francisco, 
The Atlas National Bank of Cincinnati, Ohio i av 50, 843, 293 
The First National Bank of Cincinnati, Ohio’ diss 385, 731, 000 
The First National Bank of Byesville, Ohio Bek 1, 308, 191 
The Central National Bank of Cambridge, Ohio *__- Or, 3 6, 405, 000 
The Silver Spring National Bank, Silver Spring, Md us 558, 107 
The Citizens State Bank of Arcade, N. Y.' 6, 843, 000 
Marine National Bank of Chicago, Dl ba 11, 930, 206 
Central National Bank in Chicago, Tl.’_- roe 80, 460, 000 


Calif.’ 


? Purchasing bank. 


Nore.——Asset figures for 


Jan, 


1, 


1954. 


purchasing banks shown to nearest thousand 


dollars as of 
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Purchases of State banks by National banks during the year ended Dec. 31, 1954 


Banks 


Grant County State Bank, Ephrata, Wash_------.------------ 
Othello State Bank, Othello, Wash___---------___-__-_------- 
Magnolia State Bank, Seattle, Wash_-_-----------__--_------ 
Peoples National Bank of Washington, Seattle, Wash.*_______-- 
Washington Union Trust Co., Washington, Pa___.________-__-~- 
Peeps Bank of- California, Pa... 20 421i. 
Peopes Baek of Marianas, Pascoe 1. nerd ae 
TRIE Or SNOROER | POs crite ntee SL ee es witli 
Peoples First National Bank & Trust Co., Pittsburgh, Pa.*_____- 
First Silverton Bank, Silverton, Oreg_.....--....----_.._---- 
First Scio Bank, Scio, RGRiee iii wii Sie Za 
First Seaside Bank, Seaside, Oreg.....---..--.--.--.--____--- 
First Sweet Home Bank, Sweet Home, Oreg__-__--___-------_~- 
First Moreland-Sellwood Bank, Portland, Oreg_.__.____--__-_-~- 
First Corvallis Bank, Corvallis, Oreg............._._.-.------ 
First Monroe Bank, Monroe, Oreg____-.--__------_----.------ 
First Carlton Bank, Carlton, Oreg__-._.__-_---~- tlt bade. 
Vitat Ontario Bank, 'Ontarie,; Oreg uence ccs 
Witut' Wamhill: Bank, Wambil, Oreg. ois ek eka ui 
First State Bank of Waldport, Oreg-._.---_._..--------____--- 
The First National Bank of Portland, Oreg.*____--...__________ 
Oregon State Bank, Brookings, Oreg___._____-_-_.--_--_-_____- 
Johnston Bros. Bankers, Dufur, Oreg._..-..---__-._._--___-- 
The United States National Bank of Portland, Oreg.*__.--_____- 
Farmers State Bank, Newport, Wash__-------_--.-___--__- hfs 
The Citizens Bank of ens. Wh a a. 
The National Bank of Commerce of Seattle, Wash.*___________-_ 
Roselle Park Trust Co., Roselle Park, N. J------.----_--..__-- 
The National State Bank ee Termebeths, Wai Disc enn ins 
Warmers Bank of Carson Valley, Inc., Minden, Nev___.------- 


The McDonald Savings & Trust Co., McDonald, Pa D.gusre dba detas 
The Bridgeville National Bank, Bridgeville, Pe Sl oe tag 
The anki Bank, Bamikin: Pe 2sikd kissin noo cinsu 


Mellon National Bank & Trust Co., Pittsburgh, Pai... s..2.- wey? 


mentisiiie. Bank: Nortivilte, Mo Wickd dete denied cp decidd ccnun 
The Fulton C ‘ounty National Bank & Trust Co., of Gloversville, 
OT eS i Dag D8 cr a ee lt Atta dee Bin chia abhnie’ 
Bruneau State Bank, Bruneau, Idaho____.______-_- 
First aneeny Bank of Idaho, National Assoc iation, ~ Boise, 
I ik ek it ra TL cess cgeiinintel ise atc Ae Nia oa 
Merchants & Miners Bank, Freeburn, Ky_______-____________ 
The Matewan National Bank, Matewan, W. Va.*___________-_ 
Shiloh Savings Bank Co., Shiloh, Ohio____- a a cs 
First National Bank of Mansfield, Ohio*_--.___-________ fe 
mens: o8 Webhesvrille, Tea. ssi ee is ict haat 
The Owensboro National Bank, Owensboro, Ky. aan ; 
First Savings Bank, Colusa, Calif........___- ia a 
The Anglo California National Bank of San Francisco, Cc alif.’ 
The Union Licking Bank, Newark, Ohio_____- 
The First National Bank of Newark, Ohio? Pas ie —_ 
Hiwasse Bank, Charleston, Tenn--....__....__________ alerts 
The Cleveland National Bank, Cleveland, Tenn.*__________ 
eee me Teenie | Wee Pal Se ic... am a 
Citizens National Bank of Bikins, W. Va.’_________________ 
PO ES, BORN BOE le crccinnncenennccnmcannnex 
Marfa National Bank, Marfa, Tex.2_.____________- 
Buckeye Valley Bank, Buckeye, Ariz_.....____--______________ 
The Valley National Bank of Phoenix, Ariz’_________.___ 
The Newton State Bank, Newtown, Ind____--_____-_________ 
The Central National Bank & Trust Co., Attica, Ind2_________ 


2 Purchasing bank. 


Notwn.—Asset figures for purchasing banks shown to nearest thousand 
Jan. 1, 1954. 


Total assets 
$6, 482, 678 
992, 947 

2, 648, 747 
3, 389, 000 
2, 045, 457 
3, 387, 224 
1,173 ), 733 
5, 541, 540 
3, 318, 000 
156, 327 
515, 399 
, 627, 036 
009, 187 
492, 483 
, 678, 270 
253, 263 
156, 825 
338, 635 
571, 786 
, 229, 383 
751, 476, 000 
2, 908, 543 
2, 022, 684 
715, 847, 000 
2, 907, 216 
1, 642, 758 
458, 702, 219 
14, 812, 222 
44, 268, 000 
4, 907, 820 
177, 224, 000 
3, 457, 485 
4, 550, 000 
3, 013, 702 
1 
1 


as 
bt et eS CLO 


, 671, 000 
, 815, 927 


12, 947, 000 
984, 492 


176, 715, 000 
858, 510 

3. 669, 000 

1, 960, T70 
59, 752, 000 
929, TOS 

3, 865, 000 
8, 584, 038 
790, 805, 000 
11, 287, 384 
8. 890, 000 
1, 564, 791 
7, 933, 000 
308, 948 

5. 148, 000 
1, 840, 437 
2, 233, 000 
2, 649, 737 
341, 030, 000 
1, 285, 360 
4,911, 000 


dollars as of 








> 


PREMERGER NOTIFICATION 


39 


Turn NAME, LOCATION, AND TOTAL ASSETS OF EACH NATIONAL BANK THAT HAS 
BEEN MERGED INTO OR CONSOLIDATED WITH ANOTHER BANK SINCE JAN. 1, 1953— 


Continued 


National banks merged or consolidated with and into State banks 


year ended Dec. 31, 1954 
Banks 


The First National Bank of Rochester, i Miecatlnheahanbine dhlomse 
De ee Cm, Ge Ee icc 
The Peoples National Bank of Greenport, N. ¥...-==..<.- 
The North Fork Bank & Trust Co., Mattituck, N. Y.*_____~- 
The First National Bank of C hester, BOs eh ene tikie LAE 
Clifton Heights National Bank, Clifton Heights, Pa______-_ 
Philadelphia, Pa.*__-___- 
The First National Bank of Dov er, Del Efe ateliiat tiswed Mili ae. 


Fidelity-Philadelphia Trust Co., 


Northwestern National Bank in Philadelphia, Be eeirak none 
Broad Street Trust Co., Philadelphia, Pa.*_.__.__._________ 
The Gainesville National Bank, Gainesville, N. Y_---_-__ 


The Bryn saws Trust Co., Bryn a ge Patel sell Ele 


1 Acquiring bank. 


during the 


Total assets 
$5, 710, 159 
22, 376, 000 

1, 687, 932 

8, 351, 000 
23, 037, 984 
10, 459, 227 


275, 895, 359 


5, 093, 078 


118, 440, 195 


12, 923, 221 


366, 494, 595 


5, 727, 737 
4, 667, 000 
6, 122, 560 
36, 429, 000 
30, 310, 388 
78, 136, 000 
612, 895 

1, 406, 000 
11, 894, 972 
6, 439, 000 
7, 899, 091 
22, 684, 000 


Note.—Asset figures for acquiring bank shown to nearest thousand dollars as of 


Jan. 1, 1954. 


Consolidations of National banks 
months ended Apr, 30, 1955 





Consolidating banks 


Port Chester National Bank, Port Chester, N. ¥_..........-..---..--.. Aas 
First Westchester National Bank of New Rochelle, N.Y. ndagente’ 
Oak Lawn National Bank of Dallas, Tex 
Industrial National Bank of Dallas, Tex.!__- biecustebdbutet toda Jide d] 
The Lehigh National Bank of Catasauqua, Pa__._....--....-.....-.--..---- | 
The National Bank of Catasauqua, Pa.!..__......-..-.------------... 
The University National Bank of Seattle, Wash....-.__- 

The Pacific National Bank of Seattle, W: ash.! 
The National Bank of Chester, Vt ; 

The Windham National Bank of Bellows Falls, Vt.. 

The Babylon National Bank & Trust Co., Babylon, 'N. Y_ 

First Suffolk National Bank of Huntington, i ee ? 
The Baldwin National Bank & Trust Co., Baldwin, Ma 





The Peoples State Bank of Baldwin, N. Y. ; “ 

Ea Meadow Brook National Bank of Freeport, Ns Mikal oti dss ens scctall 
East Petersburg State Bank, East Petersburg, Pa. ; ; 

The Fulton National Bank of Lancaster, Pa.! pavecueeubiee 

The Rosyln National Bank & Trust Co., Roslyn, N a a a 

The First National Bank of Mineola, N. Y- 

The First National Bank of Glen Cove, N. , PEPE RAHI LRP PEE 

The Franklin National Bank of Franklin Square, CC... 

State Bank of Dravesburg, Pa_-- iia Lot 

The First National Bank of McKeesport, Pa! 

First National Bank in Westport, Conn. shdteacwe suas eta a 

Connecticut National Bank of Bridgeport, NE ea hk lik aa } 

Northern Solano Savings Bank, Dixon, Calif... ; 

The First National Bank of Dixon, Calif.1. 5 

The West Chester County National Bank of Peekskill, N. Y.- 

The Crestwood National Bank in Tuckahoe, N. Y- f 

National Bank of Westchester, White Plains, N. Y.i......----- 

The National City Bank of Long Beach, N. a 

The Meadow Brook National Bank of Freeport, N he Netscas 

Bank of New Hyde Park, N. Y-- RG anced naceutaals 

The Meadow Brook National Bank of Freeport, 3 TLS 

The Prospect-Citizens Bank, Prospect, Ohio_...........--.-----------.- | 

The National City Bank of Marion, Ohio !_. 








Bs 
ae 
z 


38 
28 


oe 
BEES 


159, 159, 793 
3, 012, 195 
39, 404, 494 
14, 549, 085 
13, 078, 048 
5, 168, 719 
301, 634, 342 
3, 342, 200 
71, 704, 239 
24 551, 305 
2 132, 829; 213 
2, 432) 645 
3, 126, 370 
14, 030, 017 
3, 538, 485 
112, 493, 396 
14, 323, 572 
179, 053, 952 


22 712, 280 
2 21, 367, 459 


or National and State banks during the 4 


Combined 
assets 


$45, 551, 735 
13, 477, 187 
18, 493, 169 
141, 716, 048 
3, 287, 284 
56, 911, 478 


177, 203, 251 


42, 405, 114 


75, 037, 520 
2 137, 380, 518 
5, 559, 015 





130, 061, 898 


193, 381, 958 


|= 
H 
| 


2 24, 079, 739 





1 Continuing bank. 
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Mergers of National banks, or National and State banks, during the 


ended Apr. 30, 1955 


Merging banks 


The Hamilton County National Bank of Wells, N. Y 
The Manufacturers National Bank of Troy, N. Y.! 
The First National Bank of the City of New York, N. ¥ 
The National City Bank of New York, N. Y.! ; 
The First National Bank of Old Forge, N. Y 

he Oneida National Bank & Trust Co. of Utica, N. Y.'_. 
The Interstate National Bank of Kansas City, Mo 
The First National Bank of Kansas City, Mo.! 


1 Continuing bank. 
2 Estimated. 


Purchases of National banks by National and State 
ended Apr. 30, 1955 
Banks 
Liberty National Bank of Chicago, Ill- 
Chicago National Bank, Chicago, Tl. *- ; 
The First National Bank of California, Pa____ 


| Total assets 





$1, 653, 663 

360, 645 

5, 375, 981 

, 792, 900 

, 149, 330 

5, 275, 971 

78, 954, 029 

2 283, 931, 746 

banks during th 


The National Bank & Trust Co. of McConnellsville, Pa_____ 


The First National Bank of Point Marion, Pa 
The Gallatin National Bank of Uniontown, Pa.*__ 
The First National Bank of Natrona, Pa_____-~—_ 4 
Peoples First National Bank & Trust Co., Pittsburgh, 
Oilfields National Bank in Brea, Calif__ 
California Bank, Los Angeles, Calif.’__- 
Philmont National Bank, Philmont, N. Y_- 
The Farmers National Bank of Hudson, N. Y 
The Second National Bank of Boston, Mass.*_____~_- 
Second Bank-State Street Trust Co., Boston, Mass.*_ 
The Clarion County National Bank of Knox, Pa____- 
Oil City National Bank, Oil City, 
The First National Bank of Shippenville, Pa___ 
First Ceneca Bank & Trust Co., Oil City, Pa*____ 


The First National Bank of Riverdale, Calif___. 


ny 1 
ak osm 


> 1 
a. 


First Western Bank & Trust Co., San Francisco, Calif~____- 


Lincoln National Bank of Newark, N. J_ 
The National State Bank of Newark, N. J2___ 
The First National Bank of Bloomingdale, N. 


J 


First National Bank & Trust Co. of Paterson, N. J__ 
1 Purchasing bank. 
2 As of Dec, 31, 1954. 
NOTE. Asset figures for purchasing banks shown to 


Jan, 1, 1955. 


nearest 


thousand 


-*» 
— 


i 


, months 


| 
| Combined 


assets 
! $49, 017, 9% 
|}6, 434, 766, 17 
} 67, 446, 7: 
ile 
\s 


362, 885, 775 


J, 


, months 


ve 


Total asacta 
$59, 049, 106 
175, 820, 000 

3, 487, 940 

70, 342, 000 

7, 673, 


9) =99 
y oem, 


36, 302, 
4, 507, 
591, 390, 
4,417, 
681, 107, 
1, 283, 

8, 181, 
180, O80, 
216, 958, 
5, 244, 
17, 646, 
1, 424, 
43, 756, 
2, 130, 327 
798, 645, 000 
52, 736, 147 
200, 051, 000 
21, 561, 109 


214, 030, 000 


763 
243 
O00 
798 
000 
451 

000 
760 
000 
582 
000 
996 
O00 
530 


o> 


000 


’ 


dollars as of 





hs 


of 
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Purchases of State banks by National banks during the 4 months ended 
Apr. 30, 1955 


Banks Total assets 
Cc. E. Bingham & Co. State Bank, Sedro Valley, Wash__-_-___-_ $5, 158, 734 
Leavenworth State Bank, Leavenworth, Wash___-----------~-. 3, 294, 904 
Seattle-First National Bank, Seattle, Wash.2.-___-_-_-________- 814, 565, 000 
White:Mobuntain Bank, McNary, . Arisicd med ces eecnteneenkaen nny 3, 293, 000 
First National Bank of Arizona, Phoenix, Ariz.‘_._..._.__._____- 162, 159, 000 
Willamette. Yatlev. Dans... nares, Cree... eee ees acnes 6, 429, 502 
Mill ‘City State Bank, Mill City, Oreg...._._..._.-__--__-- ele 1, 909, 667 
The United States National Bank of Portland, Oreg.’_.-.__-~-_- 810, 873, 000 
The Community Trust Co. of Bloomfield, N. J-...--..--------- 9, 481, 005 
The National Newark & Essex Banking Co. of Newark, N. J.’_- 247, 623, 000 
Kent Mense revise GONE, Bett, BOW Bcc ee ncn cacmeconneey 81, 546 
The First National Bank in Creston, Iowa *________-__--_-- 5, 509, 000 
Wyoming Bank & Trust Co., Philadelphia, Pa_.__.---- nd bot 12, 167, 434 
Central-Penn National Bank of Philadelphia, Pa.‘_..____----W- 246, 268, 000 
The Suburban Bank, Pair Oaks. Cet. ccendtieed <diemekcnne 4, 159, 689 
The Anglo California National Bank of San Franci isco, Calif.". 934, 404, 000 


+ Purchasing bank, 
Note.—Asset figures for purchasing banks shown to nearest thousand dollars as of 


Jan. 1, 1955. 


National banks merged or consolidated with and into State banks during the 
, months ended Apr. 30, 1955 


Banks Total assets 
The First National Bank of Ardsley, N. Y_____---_---_--__-_- $2, 837, 551 
The County Trust Co., White Plains, N. Y-..-..--.---______- 283, O86, oe 
The First National Bank of Pomona, Calif..cc--....--___-___- 33, O79, ¢ 
California Trust Co., Los Angeles, BR te 2, 250, 000 
County First National Bank of Santa Cruz, Calif........---_- 7, 985, 470 
County First Savings Bank of Santa Cruz, Calif’ ~____________ 18, 993, 000 
The Public National Bank & Trust Co. of New York, N. Y------ 506, 858, 684 
Bankers Trust Co., New York, N. Y.’_...-------- beech Jesecta 2, 279, 456, 000 
The. Tirat National: Benk: e€iPerknhalé,- Pe — cee cis tee ote 3, 993, 369 
The Dublin National Bank of Dublin, Pa. ~~ ---- canal 1, 621, 882 
Bucks County Bank & Trust Co., Perkasie B orough, Bucks 
County, Pet at bo3 & ee 4, 887, 000 
The Chase National B ank of the ie ity of New York, Mi Mute 5, 731, 385, 183 
sank of the Manhattan Co., New York, N. Y2-_____-__-_-_----_— 1, 668, 200, 000 
The Delaware City National Bank, Delaware City, Del Se 1, 388, 643 
Wilmington Trust Co., Wilmington, Del.’_.._...._____________ 240, 571, 000 


1 Purchasing bank. 


Note.——-Asset figures for purchasing bank shown to nearest thousand dollars as of 
Jan. 1, 1955. 


Mr. Brownety. Judge Hansen calls my attention to the fact that 
many of those might have been asset acquisitions where there is no 
jurisdiction, 

The Cuatrrman. Some of these may not have been subject to his 
jurisdiction in toto because some of these national banks were con- 
versions into State banks, but in any event the list is most impressive. 

Mr. Kratine. Some of them involved asset acquisition; didn’t they? 

The Carman. We are speaking of the general policy of the comp- 
troller who says he will not approve any bank mei ‘ger coming within 
his jurisdiction regardless of how accomplished where the effect may 
be substantially to lessen competition. I just want to reemphasize 
that the record in my estimation is not good in that regard. 
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Mr. Keatine. The thing I want to emphasize is the question put 
to the Attorney General using the years 1950 to May 1955 with regard 
to the tenure of Mr. Gidney is highly inaccurate. 

The Cuatrman. I said that there was no intention to mislead, but 
I am talking primarily about the Office of the Comptroller of Cur- 
rency, regardless of whether Mr. Gidney was at the helm of that Di- 
vision or not. The records speak for themselves. 

Mr. McCuttocu. Mr. Chairman, I would like to inquire whether 
the record at any place shows whether or not there was any objection 
to any of these mergers. 

The Cuareman. I don’t know that we have such information. 

Mr. Browne tt. I think I should say also—— 

The CHamman. The Comptroller need not hold any public hear- 
ings. I do not think those records are public, but if the gentleman 
from Ohio wishes to inquire as to that, we will be very glad to do so. 

Mr. McCutxocu. I would like to supplement that question by one 
further question. 

Is there any evidence in the record that these mergers resulted in 
a violation of either the letter or the spirit of our antitrust laws? 

The CHarrman. Maybe the records of the Attorney General could 
show that. 

Mr. Browne... I think perhaps I could answer that question this 
way. So far as I am concerned, the Department is concerned, our 
recommendations to you this morning are not based in any way on 
criticism of what has been done in the past. 

Our argument to you is presented on the theory that a new proposal 
is being made here which would, if it passed in the omnibus banking 
bill do something which this Antitrust Committee has been very care- 
ful to avoid in the past, and that is it would set up 2 separate stand- 
ards which may easily be conflicting standards, and set up 2 different 
agencies to interpret those standards, with the result we believe of a 
period of great uncertainty and deviation from principles of good 
government. 

When you have a standard which you are asking the business com- 
munity to follow, you should make it just as clear as can be, and the 
best way to do that is to have it stated in language which is as simple 
as possible, and then have one agency interpret it. 

In that way you get a situation where people who want to follow 
the law have a good chance of being able to do so, and people who 
violate the law clearly know that they should have done differently. 

The thing that we are pointing out is not anything that has to a 
with the past, but something that is proposed for the future, which 
would introduce an element of great uncertainty into antitrust en- 
forcement, and we think needlessly. 

The Cuarrman. Mr. Attorney General, it is correct, is it not, that 
the Comptroller of Currency and the FDIC are both taking the 
position that you, your Office, should not have the enforcement juris- 
diction with reference to bank mergers, on the basis, as they argue, 
that it is the bank’s supervisory agencies that possess the necessary 
expertise. That is their contention. 

Isn’t. this counteracted by Mr. Gidney’s testimony that he does not 
have any competency in the antitrust field ? 
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Mr. Brownew. I think that their belief that the Antitrust Di- 
vision of the Department of Justice should not be the final adminis- 
trator is quite correct. 

In other words, I think the banking agencies should be the ones to 
pass on these bank mergers finally. 

But before they pass on them, there are antitrust considerations and 
there are nonantitrust considerations that are involved. 

We say that so far as the antitrust considerations are concerned, 
that we should have our opinion asked and we should render an 
opinion before final consideration is given to the application. 

We realize that there may be nonantitrust factors which will out- 
weigh that, and perhaps in some cases the merger would be approved 
in spite of the fact that there may be substantial lessening of compe- 
tition, as in the failing bank situation. 

But when it comes to the administration and the interpretation of 
the antitrust standard, we believe it should be in the Department of 
Justice. 

The Cuarrman. If their argument and philosophy were sound, why 
should not then the Department of Agriculture, for example, have 
jurisdiction over all mergers in the milk industry, or in the food proc- 
essing industry because these industries are subject to regulation 
of one kind or another by the Department of Agriculture? 

If their philosophy is sound, that would result also, would it not? 

Mr. Browne.t. That would be the argument that would be made. 
I think it would tend to break down antitrust standards which the 
Congress over the years has put in the hands of the Department of 
Justice and the Federal Trade Commission ? 

The CuHarrman. The meat packing industry which is under the 
Department of Agriculture would be impervious to your supervision 
as to antitrust violations? 

Mr. Brownetxi. Undoubtedly that argument would be made. 

The CHarrman,. And the milk industry likewise because that is 
under the Department of Agriculture. 

In other words, is there any more reason for giving special treat- 
ment to banks than there is, for example, to give special treatment to 
the milk industry or the food processing or meat packing industry ? 

Mr. Brownetu. Not so far as the antitrust laws are concerned. 
There may be additional factors, as I have stated before, but I think 
so - oe the antitrust part of it is concerned, that should be a single 
standard. 

The CuatrmMan. You recommend a savings clause to the omnibus 
banking bill similar to that under the Bank Holding Company Act, 
isn’t that correct ? 

Mr. Browne Lu. Yes. 

The Cuarrman. The bank holding savings clause is in the omnibus 
bill, title II, chapter 9, section 61, is that not so? 

Mr. Browne ut. I would not know it without referring to it. 

The CuatrmMan. You will find that is so. 1 think we ought to put 
that in the record at this point. 

Mr. Kearttne. Is that long? 

The CHarrman. No, 

Mr. Keatrne. Do you want to read it? 

The Cuarrman. You might read it. 

90675—57——4 
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Mr. Maerz. Mr. Chairman, that savings clause is now in section 
11 of the Bank Holding Company Act, and it is to be included in the 
omnibus bank bill as section 61 of title Il, chapter 9, which reads as 
follows : 

Nothing contained in this chapter shall be interpreted or construed as ap- 
proving any act, action, or conduct which is or has been or may be in violation 
of existing law, nor shall anything contained in this chapter constitute a de- 
fense to any action, suit, or proceeding pending or hereafter instituted on account 
of any prohibited antitrust or monopolistic act, action, or conduct. 

The Cuarrman. I think it is by virtue of that clause, that you are 
now very properly, and for which you are deserving of highest com- 
mendation, investigating the application of the First National City 
bank in New York to form a holding company which would acquire 
the stock of that bank, that is the First National Bank, City Bank, 
and the County Trust Co. of Westchester County, is that correct 

Mr, Browne. That is correct. 

The Cuatrman. | would like to make a brief statement at this point. 
I want to cail the committee’s attention to the fact that the advisory 
council to the New York State Joint Legislative Committee on Bank- 
ing and the Joint Committee on Banking itself have now approved of 
legislation permitting bank holding company expansion throughout 
the State of New York, subject to the approval of the State banking 
superintendent. 

Bills have already been offered. 

It is significant that while a number of States such as Illinois, Mis- 
sissippi, and Georgia have prohibited bank holding companies out- 
right by recent legislation, New York, through its joint legislative 
committee and its advisory committee of that committee now contem- 
plates permitting statewide bank holding company expansion. 

Such legislation, I am sure, would touch off a chain reaction of 
mergers and combinations in New York that to say the least would be 
startling if not scandalous. 

Apparently the table is set for a giant banquet where small inde- 
pendent New York banks would be devoured. 

I call upon Governor Hariman to stop this feast, to exercise his 
powers to forestall passage of these bills and prevent such shameful 
disregard of the public interest. ld 

Big banks apparently are showing no sense of social responsibility. 

Mr. Attorney General, I ask you carefully to follow this trend in 
New York and to seize upon every opportunity presented to enforce 
vigorously the Celler-Kefauver Act which now makes illegal acqui- 
sition by a holding company of stock of a bank where the effect may 
be substantially to lessen competition in any section of the country 
or tend to create a monopoly. 

I am sure from what we have heard you say this morning and on 
other occasions, you will vigorously look into that situation and 
vigorously prosecute ~ ‘here there is a violation. 

I again want to compliment you for your action in connection with 
the investigation you started in connection with the First National 
City Bank of New York forming a holding company to acquire a 
number of banks in New York State. 

Mr. Keatine. Mr. Chairman, I know nothing about this legislation 
to which you have referred, but I would gather that we have enough 
in the Congress of the United States to do without trying to dictate 
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to the Legislature of New York State what they ought to do, or to 
the Governor as to what he ought to do on such legislation. 

I call attention to this fact, not in defense of the banking fra- 
ternity particularly, but as a matter of common fairness, that there 
have not been failures of banks in New York State in recent years. 
The banking structure of New York State is sound in my judgment 
throughout the State, and takes second place to none of the fine States 
that have been referred to, including that of my colleague on my 
right from Ohio. 

The New York banking fraternity has nothing to be ashamed of 
about their conduct of banking throughout the State, and I know 
plenty of instances where the banking interests have joined together, 
back in the depression days, to save banks that would have gone to 
the wall in New York and would have caused untold misery to thou- 
sands and thousands of families by losing their savings. 

After all, one of the principal functions of a bank is to keep the 
money and safely invest it so that when the depositor comes in there 
to draw out his money it will be there. He won’t have to take a divi- 
dend on what he is getting. 

Of course, it is our responsibility to survey this antitrust field, 
but we must not shut our eyes to other considerations of banking, 
and I do not think any broadside indictment of the banking fra- 
ternity in New York State is justified. 

The Cuarman. We are not making any broadside attack on the 
banking fraternity in New York. I agree with what the gentleman 
says, that banking operations in New York are sound. We want to 
keep those banks in sound operation. 

There is no need for change. 


If the operations are sound, why 
change them ? 


I do believe, however, that most selfish interests are afoot and want 
to swallow up institutions in your city and my city and other cities 
in New York State. 

The Independent Bankers Association, composed of small inde- 
pendent banks, are vigorously opposing this attempt on the part of 
the larger institutions of New York City to swallow them up. 

They would not have a chance if this Bank Holding Company Act 
is passed by the State of New York and it is most appropriate for 
me to address myself to the Attorney General. 

Mr. Keartne. Most of the bank mergers in my part of the country 
have come about through a desire on the part of the smaller banks 
to affiliate with a larger institution. 

There may have been cases but they have not come to my atten- 
tion, where there was any effort to force the smaller banks to merge 
into larger institutions. 

The CnatrMan. If the only ones concerned were the stockholders 
of the smaller banks who find they can get more for their stock by 
merging than they would otherwise get, if they were the only ones 
concerned, that would be one thing. But the public is interested. 

Mr. Kratine. The depositors are interested. 

The Cuatrman. And the depositors are interested. 

Mr. Keatrne. They want a strong bank. 

The CHatrmMan. Yes, but they have strong banks. There are many 
strong banks which find themselves sorely put to it because-of-the 
situation that is developing. I need but call your attention to re- 
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ports of this committee concerning situations developing in New York 
and elsewhere. 
I won’t take the trouble to read it, but you will find numerous refer- 


ences made to that rising tide of mergers and the dangers that are in- 
herent therein. 


I will put in the record part of the interim report of this Antitrust 
Subcommittee on Corporate and Bank mergers, dated December 1955, 
particularly pages 26-30, where attention is called to the situations 
that have developed not only in New York but in Philadelphia and 
in ones parts of the country, Pittsburgh, Providence, R. I., and so 
forth. 


(The document is as follows :) 
BANK MERGERS 


PACE OF MERGER ACTIVITY 


The current wave of mergers has not been confined to the industrial sector 
of the economy. The financial economy is likewise experiencing a multitude 
of bank mergers concentrating the Nation’s banking business into fewer and 
larger banks. In the period from 1950 to 1954, for example, some 594 of the 
country’s commercial banks have disappeared by way of mergers and consoli- 
dations. The total for 1955 may reach 250, so that in the short space of time 
since 1950 about 850 of the banking institutions of the Nation will have been 
eliminated. 

The May 1955 issue of the Burroughs Clearing House for Bank and Financial 
Offices, commented that “the major development in banking over the past 5 years 
has been a rapidly accelerating trend toward mergers. This year, with only 
sketchy statistics in so far, it is clear that such consolidations would set a 
record for recent years, with at least 350 consolidations involving at least twice 
that number of banks. That would compare with slightly more than 200 last 
vear, 116 in 1953, and about 119 in 1952. The biggest year was 1931, when there 
were 798 mergers. Since then the number of banks has been reduced to around 
14,400 from 19,375.”* Later information indicates that about 250 mergers 
will have taken place in 1955. 

Table 4 shows the decrease in the number of banks because of consolidations 
and absorptions for each year since 1921. 


Table 4.—Decreases in number of commercial banks because of consolidations 
and absorptions 


Number Number 
BE peice dinincicias obit Ddtesaah ow acd ieas Hashes hd, Sha LOI Ce ta oS 119 
RE 2: wiki niet cto Meietinctaeeubdnc Reapelads Acie SE SOs Dts ap tb Stile bei ool. 96 
ict i eae ek eae Deal a i EA acl iene 5k OE a ed 59 
LL a. saci ledeady nn Aelatan deste baleoechghciinsh toeperteb leit TD aes cle nail Aiken tel el hel ie bs 89 
EA sha tch he bebe BD diab hoctts cima nd acanen cs Se eel eae 86 
RS RO SS ET oe igs So ee AS Oon eeeiitett tab ie Ses 72 
ab ibientimihbabink bebo OS BE Red cit npeibetak inate teed od abd ben diceide of TD 
ns ce cerita ecaiaty aah Ne a en 93 
I side bddecchenichededithobon sdb tbhch bleh nn allinslip antici a 84 
Nt ee muaeeniaaa I a TD 
his Cheb idee citcdnrahicd veeeh east RP CAE fe td ih cc dncdrenes See aieaichtnkiewne aeadiowente 77 
i ct icei eee ee. ET oe Et) Sted Sib lttcictieii die ubiauisiitic. 4). 91 
Rl ete te ieee ed es 82 
Re Sik kth Sh Lasker asiicnniones ss enc hebeetca lien eciintidh ibt Ae te © ane ae 100 
Des Rektehis Sadie dbl bit ich abbdeo bbe 1607 Weve... J... Tale le cleat 116 
We awtckiee ae skid ans cnivnncmateenebepiebsasalieds Per CEs Sd owe. 207 
I Sa ossicles Selecteer ai datnesan divalabin Ramischehaie BE i Cighacc eldest devtncbbielistblduthin tthe 1950 
cai eniecnakeldcennacbbain nie hieenthha acdc 100 


1 Estimated. 
Source: Federal Reserve Board. 





1 Hearings, p. 445. 
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All told, during the last 35 years the number of banks has been reduced by 
more than half. In 1921 there were over 30,000 banks serving the Nation’s com- 
mercial borrowers and creditors; at the end of 1954 some 14,409 banks remained 
in operation—a new low. This despite the postwar boom, the 286-percent 
growth in bank assets, the new high levels of loans and deposits, the greatly 
increased use made of banking services, and the enormous growth in the num- 
ber of depositors. Chairman William McC. Martin, Jr. of the Board of Gover- 
nors of the Federal System, testified that “since 1933 the merger movement has 
been the major factor in the gradual decline in the total number of banks. This 
is in contrast with the 10-year period just prior to 1933 when bank suspensions 
were more numerous than mergers and were the major factor in reducing the 
number of commercial banks by about one-half.” * 

Table 5 sets forth data on recent national bank consolidations. It indicates 
that since 1950, 494 commercial banks have been absorbed in transactions in- 
volving national banks and that these involved resources of over $13,478 million.* 


TaBLeE 5.—Data on consolidations, mergers, and purchases involving national 
banks Jan. 1, 1950, to May 1, 1955 

















Type Number Total 

of banks | resources 

Millions 
National banks consolidated with and into other national banks seat 64 $935 
National banks merged with other national banks__- 7h Sewesedcas 19 953 
National banks purchased by other national banks-- 4 wdidabbeld hb adeee el 101 1, 116 
Gebeiee... cau a de. : aes coo sae 184 3, 004 
| =e st See 
State-chartered banks consolidated with and into national banks - seating nd caine] 65 1, 451 
State-chartered banks merged with national banks-.-- - 4 ail 10 161 
State-chartered banks purchased by national banks ; 117 608 
Subtotal __- Sates web enhe’ | 192 2, 220 
National banks ccnsolidated or merged with State-chartered banks_--.....-.----- . 50 7, 464 
National banks purchased by State-chartered banks Makucbddeeankdee 68 790 
| ———— | ——__—___——— 
Subtotal... Teena eaaha ai cea aan scseadihda tadaiaaaTaamiaacaaal 118 8, 254 
Totals for absorbed banks in transactions involving national banks. ---- 494 ‘ 13, 478 














Source: C ‘idabhidiin'é of the Currency. 





The banks that have been eliminated in the current wave of mergers have 
for the most part not been the financially weak, unsound banks that needed 
rescue in the depression pattern. Nor have they been in the main the specialized, 
the poorly organized, or the inefficiently managed ones. The banks that have 
disappeared have rather been the growing, efficient, profitable, vigorously com- 
petitive banks taken over at peak earning capacity. The merger pattern is not 
predominantly one of two or more small, inadequately financed or managed 
banks suffering or falling behind in the competitive race, seeking by merging 
to form a big integrated institution able to compete on equal terms. On the 
contrary more than half of the national-bank mergers or 274 out of 494, involved 
1 or more giants, some having assets of $100 million or more. And the ab- 
sorbed banks were likewise no minnows; nearly half of them, 121 to be exact, 
had assets in excess of $10 million; and 33 indeed had assets of over $50 million. 

The fact is that recent merger activity, as the Federal Reserve Board indicated, 
is a matter of deep concern.‘ This is particularly so since competition is one of 
the strongest factors which safeguard a sound banking system. 

Since the first of the year alone, New York City, the financial capital of the 
Nation, has experienced in terms of total deposits the three largest bank mergers 
in the history of the country. First in March 1955, the Chase National Bank 
with total assets of $5,669 million merged with the Bank of Manhattan Co. with 


2 Hearings, p. 2177. From a high of 30,000 in 1921, the number of banks declined to 
24,000 in 1929. Between 1929 and 1933 ‘about 9,000° banks were forced to close their 
doors due to the depression. 

3 Appendix 2 lists the name, location, and total assets of all national banks that have 
participated in mergers or consolidations since January 1, 1953. 

* Hearings, p. 2159. 
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assets of $1,629 million and the Bronx County Trust Co. with assets of $76 
million. This merger provided the new entity, the Chase Manhattan Bank, with 
total assets of $7,374 million or 21.7 percent of the total assets of all banks in 
New York City. The merger also jumped Chase Manhattan to first place in 
New York City and second place in the Nation. 

Also in March 1955 the National City Bank of New York, previously the 
second largest bank in the United States with assets of $5,767 million took over 
the First National Bank of New York which had total assets of $713 million. 
The new combination, the First: National City Bank, now ranks second in the 
area with assets of $6,480 million or 19.1 percent of the total. 

Less than a month later the Bankers Trust Co. with assets of $2,207 million 
acquired the Public National Bank & Trust Co. of New York which controlled 
assets comprising some $562 million. This was only the last of a series of 
acquisitions by Bankers Trust Co. which has been taking over other banks at a 
rapid rate for the last several years. Indeed, since 1950 Bankers Trust has ab- 
sorbed such substantial banking institutions as the Title Guarantee & Trust 
Co., Lawyers Trust Co., Flushing National Bank, the Commercial National 
Bank & Trust Co., and the Bayside National Bank. 

In December 1954 the Chemical Bank & Trust Co., with assets of $2,081 million, 
combined with the Corn Exchange Bank & Trust Co., which had assets of $821 
million, to form the Chemical Corn Exchange Bank which now has total assets 
of $2,902 million. 

In part because of this merger activity New York City today has only 56 
commercial banks whereas at the opening of the century it had 127. Today 
the city’s 4 largest banks control 61 percent of all deposits, whereas in 1900 the 
4 largest had only 21 percent of the total deposits. 

But the New York situation is by no means a local phenomenon, Other leading 
financial centers have likewise experienced a rash of bank-merger activity. In 
Philadelphia, Pa., for example, the Pennsylvania Company for Trusts & Banking, 
which is now the second largest bank in the area with total assets of $805 million, 
proposes to merge with the First National Bank which is fifth in size with total 
assets of $218 million. The consolidated bank would have total assets of about 
$1,023 million which would make it the largest banking institution in the area 
with control of 25.5 percent of total banking assets. Prior to that in 1953 the 
Tradesman’s National Bank & Trust Co., with total assets of $139 million, merged 
with the Land Title Bank & Trust Co., which had assets of $96 million. Also in 
1953 the Girard Trust Corn Exchange Bank, with assets of $579 million, ac- 
quired the National Bank of Germantown, with assets of $39 million. The Gir- 
ard Trust Corn Exchange Bank itself resulted from a merger in 1951 between 
the Girard Trust Co., one of the hundred largest banks in the United States, and 
the Corn Exchange National Bank & Trust Co., another leading bank. 

In Pittsburgh, Pa., the Mellon National Bank & Trust Co, has risen after a 
long series of mergers to a point where it now has assets of $1,861 million rep- 
resenting 61 percent of the total assets in that area. Between January 1950 
and the end of 1954, Mellon National had absorbed at least 13 other banks, 
many of them small, independent banks which had previously served depositors 
and borrowers in the suburban communities in the Pittsburgh area. In 1945, 8 
banks had been merged or consolidated by Mellon National and in 1947 it had 
absorbed 2 large banks in Pittsburgh and 7 banks in the adjacent suburbs. 

In Providence, R. 1., the Industrial Trust Co., with assets of $312 million, 
merged in 1954 with the Providence Union National Bank, with assets of $168 
million, which gave the resultant Providence Industrial National Bank control 
of some 57.7 percent of all banking assets in that city. 

In California the First Western Bank & Trust Co., of San Francisco, a sub- 
sidiary of Transamerica Corp., absorbed 14 other California banks in 1954 and 
increased its assets in the process from $333 million to $798 million. 

Many other cities have also experienced bank-merger activity in the last 
several years, for example, Boston; Cleveland; Dallas; Kansas City, Mo.: 
Cincinnati: Baltimore; Washington, D. C.; Houston; Indianapolis; Hartford: 
Portland, Oreg.; and Wilmington, Del. 


CONCENTRATION OF BANKING FACILITIES 


At the present time the 100 largest banks control approximately 46 percent of 
the total assets of all the commercial banks in the country and more than 45 
percent of the Nation's bank deposits. 
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Further reflecting the degree of concentration in our present-day banking 
system, in 10 of the Nation’s 16 leading financial centers, 4 banks own more than 
80 percent of all commercial-bank assets. In 9 of these financial centers, 2 banks 
own more than 60 percent of all commercial-bank assets. Im each of the 16 
leading financial centers the first 2 banks own more than 40 percent of all 
commercial-bank assets; the first 4 banks more than 60 percent. This data is 
reflected in table 6 that follows. 


TABLE 6.—Percentage of total assets owned by largest banks in principal financial 


centers 

peta : 4. as : prCTTRaTE =a 

| 4largest | 2largest | Largest | 4largest | 2 largest | Largest 

biitye el gM / | | vt | ihe. 

| p bp 1 ss = 

| Percent | Percent | Percent || Percent | Percent | Percent 
New York 60 | 41.6 | 22.0 || Dallas... S4 64.9 32.8 
Providence. _- 98 93.3 57.7 || Atlanta 02 63.9 33.2 
Pittsburgh 87 | 79.2 61.0 || Richmond J 84 | 55.9 33. 2 
Minneapolis. | 87 76.0 39.7 || Kansas City 75 | 53.7 34.3 
Cleveland 97 | 72.3 74.7 || St. Louis 68} 58.5 | 28.0 
Boston __.- 83 | 71.6 52.2 || Baltimore | 77 | 44.9 | 24. 0 
Chicago... .- 84 | 66.9 34.1 Philadelphia | 69 44.6 | 24.7 
Detroit 90 | 65.9 | 46.5 || Washington. _- 60 43.0 gone 26.3 





| 


Source: Superintendent of Banks, New York State. 


Mr. Keatine. Is that our hearings of last year? 

The CHarrMan. Our report. 

You might proceed, Mr. Attorney General, with your statement. 

Mr. Browneti. A number of points that I have in my prepared 
statement are covered by the questions and answers that we have just 
completed and I would like therefore to turn to page 10 of my pre- 
pared statement and point out that the plan which we recommend, if 
the matter is not to be handled exclusively under the Clayton Act, sec- 
tion 7, would be to adopt this course. 

First, amend section 7 as we have recommended to include bank- 
asset acquisitions. 

Then, amend section 23 of the omnibus bank bill at the same time 
to require first that in passing on bank mergers, the appropriate bank- 
ing agency should consider r, among other factors, the new standards 
or the standards of section 7 of the C1: ayton Act. 

Second, we believe that the Attorney General should be notified of 
each request for approval and be assured some opportunity to inter- 
vene, or at least to present his views on the competitive problems to 
the appropriate bank agency. 

Finally, just as in the case of the present provisions relating to bank 
holding company acquisitions, an antitrust savings clause should be 
included. 

This savings clause, along with the amendment of section 7 of 
the Clayton Act, would still enable the Attorney General to proceed 
should any bank merger unreasonably restrain competition. 

The Carman. I think that is an excellent recommendation. 

Mr. Brownetu. This suggested pattern of enforcement responsi- 
bility finds support, not only in the bank holding company provisions 
which Congress enacted last session, and which are again endorsed 
this year in the omnibus banking bill by the Senate Banking Com- 
mittee, but also in a parallel proposal advanced by the Federal Reserve 
Board 2 years ago, I think before this very committee. 

At that time Chairman Martin said ths at each banking agency be 
required to consider competitive factors in passing on any mergers, 
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and be authorized to seek the Attorney General’s advice. He proposed 
that if the Attorney General concluded the merger would transgress 
section 7, the banking agency would be barred from approval. 

It is well to quote his words: 

However, it should be clearly provided that, if the Attorney General has not 
been previously consulted by the appropriate bank supervisory agency and has 
not indicated an absence of objection on his part, he would continue to have 
full authority to institute proceedings under the Clayton Act, if he should 
deem it desirable, with respect to any situation resulting from the particular 
merger or consolidation. 

In substance to sum up these suggested revisions which are offered 
as an alternative to the treatment of bank mergers under section 7 
alone, would maintain the responsibility, initial responsibility of the 
banking agency, to pass on bank mergers, but we believe they would 
go a long 1 way toward insuring effective application of a uniform 
competitive standard. 

Taken together, these suggested revisions would mitigate, if not 
minimize, the force of my objections to section 23 of the omnibus 
banking bill in the form that it was reported out by the Senate 
committee. 

Unless there are some questions, I would propose now, Mr. Chair- 
man and gentlemen, to proceed to the other provisions in the bills 
before you, and that is the one which sets forth certain requirements 
for notification before any mergers, if that is agreeable. 

The need for some notification before the merger takes place stems 
from problems which are inherent in the present means available for 
discovering mergers before they occur. 

You, Mr. Chairman, referred to that need in your opening state- 
ment. Let me, if I may, give you a bill of particulars as to why 
that is so. 

The Antitrust Division now has 21 lawyers that are responsible for 
merger activity. In addition, a merger unit has been created in our 
Economic Section to assist the lawyers in these merger problems. 

But before we can pass on a merger, we have got to find it. And 
a good part, the way things stand now, of the time and efforts of the 
junior staff members in this merger section is required to ferret out 
the mergers which have potential anticompetitive effect before they 
occur. 

The way they do it, they look over the trade journals and financial 
newspapers and the manuals of investment, and to show you the vol- 
ume of the work that they have to do in finding these mergers, from 
January 1953 to the present time the staff has reviewed about 2,250 
records of mergers and acquisitions. 

When we find that on the face of it it would appear section 7 has 
been violated, a further inquiry is required, and we have set up 
special merger files for this further inquiry in 165 instances since 
January 1953. 

Some of these mergers have already resulted in the institution of 
proceedings in court. Others are still under inquiry, and others were 
never consummated. 

I think these figures will make it clear to you that this investigative 
burden, to find out if the mergers are occurring, would be substan- 
tially relieved if we had this legislation which would require notifica- 
tion to be given to us before the merger takes place. 
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We would no longer have to scan the publications and the finan- 
cial periodicals, and many mergers which are not presently published 
in advance of consummation would be brought to the Department’s 
attention. 

It is interesting to note further that in those 165 cases where we 
have set up the special merger file because of apparently a prima facie 
case of violation had occurred, in almost 30 percent, that is in 47 of 
these cases, we did not know about the merger prior to its consum- 
mation. 

This means that in almost 30 percent of these special inquiries, we 
had no chance to even consider moving for a preliminary injunction. 
We had no choice of appraising the wisdom of suit but to face the 
quite understandable reluctance which I am sure the courts would 
have to divest after the merger has already taken place. 

So notification in advance would insure us of a chance to move for 
preliminary injunction as well as to avoid practical difficulties which 
are involved in trying to unscramble the omelet. 

The Cuatrman. Mr. Attorney General, I take it then that you do 
not agree with the testimony of a former head of the Antitrust Divi- 
sion who represented the American Bar Association, Mr. Herbert 
Bergson, when he testified before the Antitrust Committee last year 
as follows: 


I do not know of any merger that is consummated without the knowledge of 
the Department of Justice. 


Mr. Browne. The figures would prove him to be wrong on that. 
The Cuarrman. And I take it you don’t agree with the following 
objection which Mr. Bergson stated : 


Existing stores of premerger information seem adequate and the Government 


neither has been nor is likely to be significantly hampered without a mandatory 
notification. 


Almost every proposed or rumored merger and acquisition of consequence is 
currently reported in the trade or financial press. 


I don’t think you would agree with that. 

Mr. Brownetut. No. Time seems to have erased certain matters 
from his memory. 

The CuarrMan. Have there been to your knowledge any instances 
where significant—and I emphasize significant—mergers were con- 
vantnaiad concerning which the Department of Justice did not have 
information prior to the fact? 

Mr. Browne. I think it stands to reason that there were some, 
yes. 
~ The Cuarrman. Objection has been made to the premerger notifica- 
tion on the basis that— 
the bill would no doubt be interpreted by the enforcement agencies as the 
equivalent of a congressional finding of fact that any merger or acquisition meet- 
ing the dollard standard was prima facie unlawful. 

Mr. Keatine. Whose statement was that ? 

The CuatrMan. I will check on that. 

Mr. Keatine. That was in the Senate hearings? 

The Cuatrman. Senate hearings on page 209. 

Mr. Materz. Mr. Chairman, that was a statement by Mr. Harvey 


M. Crow, associate general counsel, National Association of Manu- 
facturers. 
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The Cuamman, I will appreciate your comment on that, if you 
care to make one. 

Mr. Browne... All I can say, Mr. Chairman, is that as long as 
Judge Hansen and I are around it would not be interpreted that way. 

The Cuarrman. Go ahead. 

Mr. Browneuu. I would like to say to the subcommittee at this point 
that if this bill is passed, not only would the enforcement period be 
eased, but I am quite confident that this premerger notification would 
benefit. the business community as well. It is true that lawyers repre- 
senting merging companies have frequently complained that disrup- 
tion of business ] plans is lessened when the Department acts before the 
consummation of the merger and even in cases where the merging 
companies elect not to utilize the clearance program that we have al- 
ready, it has been urged that if the Department is going to proceed at 
all, we sue before consummation. 

So I think this shows that the premerger notification would clearly 
systematize the process by which mergers are sifted and thus enable 
us to meet this complaint of the business community and take more 
prompt action when it is permitted. 

Mr. Hourzman. As a matter of fact, Mr. Attorney General, the law- 
yers would be better serving their clients. 

Mr. Browne tt. I think so. 

Mr. Horrzman. If there was this setup, isn’t that so? 

Mr. Brownetu. Yes. 

There is one other point in support of this bill I would like to bring 
out now, and that is the matter of evenhanded enforcement requires 
notification ahead of time, because the company that tries conscien- 
tiously to obey the law and seeks advance approval would no longer 
have to stand by and watch its rival—shall we say, a close-mouthed 
rival—consummate a merger, and thereafter rely on the natural indis- 
position of an enforcement agency or of a court to proceed against a 
fait accompli. 

I think you also had that in mind in asking your question, Con- 
gressman. 

How does the pending measure meet this need for premerger notifi- 
‘ation ¢ 

Well, it requires notice from merging corporations where the com- 
bined capital surplus and undiv ided profits of the acquiring and the 
acquired corporations are in excess of $10 million. 

I interpret that to mean $10 million of book value, and we think 
that is a pretty good place to draw the line. 

It requires notification of mergers that are likely to be significant, 
but at the same time avoids an unnecessary burden on prosecuting 
staffs and the smaller business men by not requiring notification of 
mergers that are rather unlikely to be fraught with any competitive 
effects. 

Mr. Keatinc. That is one thing that I want to stress, Mr. Attorney 
General. Certainly a factor in my thinking with reference to this 
legislation was to perform a service for the business community itself. 

Mr. Brownetu. That is right. 

Mr. Keatrne. I have encountered in my law practice and in various 
business transactions so many instances where they just don’t know 
whether they are going to violate the law. 

Mr. Browne. That is right. 
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Mr. Knartne. There is’‘no intention to violate the law, and they later, 
after they have put through their transaction, find themselves faced 
with antitrust proceedings. 

Mr. Brownetu. That is right. 

Mr. Kratine. This would seem to me pretty much to obviate that 
dilemma in which so many businesses now find themselves. I am 
amazed at the opposition from so much of the business community to 
an effort to meet that situation. 

I just cannot undertsand it. I am afraid they think we are satyric. 

The Cuamman. Lotus eaters ¢ 

Mr. Keating. Yes; so I share entirely your view that it would be a 
help to business. 

Mr. Browneuy. Yes. This is the one area where we do not have 
enough clarification, and it is very difficult to advise, I am sure, a 
private practitioner to advise a company as to whether or not it is 
violating section 7, and this furnishes a very workable, it seems to me, 
mi ichinery by which they can find out to a large degree just where 
they stand, and find out before they have put their clients to the ex- 
pense and effort of going through with it and taking a chance, without 
knowing what the results are going to be. 

The CHarmman. Mr. Attorney General, the figure of $10 million 
is used. In neither of the bills do we mention either book value or 
market value as being the gage for the $10 million. 

What would be your advice on that? 

Mr. Brownetu. I think the simplest way, and I hope the legislative 
history will make it clear, that it is book value, because there you have 
something that can be ascertained immediately. 

I think to put them to the expense of an appraisal would be very 
unfortunate. 

The CHarrman. Do you think we should leave that to regulation 
or put it in the bill? 

Mr. Browne tu. Put it in the bill would be the best way to do it, but 
in any event make it clear in the legislative history that that is what 
you intend. 

The Cuatrman. So that at the appropriate place we should simply 
say “book value of” or something like that ? 

Mr. Browneut. Right. 

The Cuarrman. Thank you very much. 

Mr. Browne. Now as to the time element, the bill now says that 
the notice of intention to merger or acquire must be delivered 60 days 
before the consummation to the appropriate board or commission and 
to the Attorney General. 

Now at that time you have to furnish the names and addresses of 
the acquiring and acquired corporations, the nature of the business, 
the products or services sold or distributed, total assets, net sales and 
trading areas. 

Then the bill specifies— 
the parties shall furnish within 30 days after request therefor, such additional 
relevant information within their knowledge or control as may be requested 
within 60 days after delivery of notiee of the proposed acquisition. 

This language is intended and I believe it would insure that no 
business is obhged to produce information not within its knowledge 
or which it cannot with some reasonable effort secure. 
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It also limits the time during which the enforcement agencies might 
request information to the same 60-day period. 

Without this provision, there would be no time limitation in which 
enforcement agencies might require the corporations to furnish in- 
formation, so I think it is a sensible limitation. 

The bill also takes up another point: 

Any corporation willfully failing to give notice or to furnish the required in- 
formation shall be subject to a penalty of not less than $5,000 nor more than 
$50,000 which may be recovered in a civil action brought by the Attorney General. 

I would like to emphasize that the willful intention must be present. 
Only the willful violator could be forced to pay under this provision, 
and here again, Mr. Chairman, I would recommend that the bill make 
this very clear, that this civil remedy is the sole means for enforcing 
compliance with the notification provisions. 

In other words, I do not think that there should be any treble- 
damage private actions based upon failure to comply with this pro- 
vision, and I think it might be well to make it clear right in the bill, 
or certainly in the legislative history, that this is the sole penalty for 
failure to comply. 

The CuarMan. You would not make the notice a condition prece- 
dent for the legality of the merger ? 

Mr. Brownetu. No. 

The Cuarrman. And also if the merger were consummated without 
notice, the enforcement agencies could not seek divestiture merely on 
the failure to file the notice? 

Mr. Browne ut. No; and I do not think that a private person should 
have any treble-damage rights either. 

The Cuarrman. You think that should be stated in the act itself, or 
in the report ? 

Mr. Browne ty. I would put it right in the act, preferably in the act, 
but in any event in the legislative history, the report. I think it 
should be clear that this is the sole penalty for failure to comply. 

The Cuarrman. Would you care at that point to give us the benefit 
of your good counsel and advice as to suggested amendments in that 
regard ? 

Mr. Browne... I will be glad to submit the language of such an 
amendment to the committee. 

You will notice also, Mr. Chairman and gentlemen, that the bill 
exempts commercial transactions which do not have any likely anti- 
trust significance. It does it in this way. An exemption is given for 
any acquisition of stock when the stock acquired or held does not exceed 
10 percent of the voting rights. 

This 10-percent figure represents a rough-and-ready rule; there 
may be exceptions, that 10-percent common-stock ownership in a cor- 
poration does not spell effective control. So that I am sure what is in- 
tended here in these bills is to carve out from the notice requirements 
the de minimis stock acquisitions, especially those made with an eye 
to investment rather than control. 

There are several other exemptions which I believe should be in the 
bill, at least in one of these bills and probably intended in both. I 
might just run through them briefly. 

Dotoms: even though a purchase spells more than 10-percent voting 
control, there would be immunity when— 
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in a single transaction or series of related transactions, the fair market value 
of the consideration paid for such stock does not exceed $2 million. 

That also seeks to exclude de minimis stock transactions. 

The Cuarrman. That amendment is incorporated in the bill? 

Mr. Brownetu, Yes. And then a third one; another exemption is 
stock acquisitions which do not increase directly or indirectly the 
acquiring corporation’s share of voting rights in any other cor- 
poration. 

The Cuairman. That is likely in the bill. 

Mr. Browneuu. A typical example, of course, would be stock 
dividends. 

Fourth, the proposed bill should and, I believe, would exempt asset 

acquisitions which— 
In a single transaction or series of related transactions, by one corporation of 
asSets of any other corporation if the fair market value of the consideration 
paid for such assets in such transaction or transactions (after deducting the 
portion thereof comprising stock in trade used in the corporation or business) 
does not exceed $2 million. 

That also might be described as the de minimis exemption. In addi- 
tion, it excludes, I think I made clear, regardless of dollar amount, 
purchases of stock or supplies or material that are usually undertaken 
in the daily course of business as well as any routine acquisition of a 
selling corporation’s stock in trade. 

A fifth exemption from notice is the— 
acquisition by any corporation of bonds or other obligations without voting 
rights— 
also securities issued by the United States, or any State or Territory 
or insular possession thereof, or by any political subdivision or public 
agency or instrumentality. 

Mr. Keatine. You could go ahead and set up a dictatorship taking 
over all of a town, a city or State under this and not violate the anti- 
trust laws. 

Mr. Browne tt. This is only the notice provision. 

Mr. Keatine. You are not trying to cover that situation ? 

Mr. Brownetu. This is just a matter that they would not have to 
give notice. 

Mr. Keatine. That is right. 

Mr. Brownetx. Sixth, any acquisition of real property solely for 
office space or residence use, I think it is now provided in the bill, 
should be exempted from the notice requirements. I am inclined to 
think that that should be made primarily for that use rather than 
solely. I would recommend that change in the language of the 
exemption. 

The Cuairman. I think the word “primarily” should be added. 

Mr. Keating. Instead of “solely.” 

The CuatrMan. Yes. 

Mr. Browne.u. Then another exemption: Any acquisition by a 
corporation from the Government of the United States. 

I think the purpose of that is quite clear, to insure that any pre- 
merger notification would in no way conflict with notification and 
clearance procedures that Congress has specified for disposal of 
particular Government property. 

The regular disposal statute would control there. 
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Kighth, an immunity should also be given to acquisitions which 
are made— 

Solely for the purpose of investment of assets, other than voting stock or other 
voting share capital, by any bank, banking association, trust company or insur- 
ance company in the ordinary course of its business. 

That proposal would exempt routine asset investments by banks 
and insurance companies. As a practical matter, it applies particu- 
larly in insolvency proceedings, foreclosures, development and lease- 
bac k situations. 

Then I think there should be exclusion from the notice provisions 
for any acquisition by a corporation— 
if the acquiring corporation, prior to such acquisition, owned directly or indi- 
rectly more than 50 percent of the outstanding voting stock. 

In other words, that would exclude any transactions between a 
parent company and a 50-percent subsidiary. 

They are already owned and controlled by the parent company, so 
there would be no purpose, I think, in requiring them to give notice. 

The same thing would be true of a common parent which owned 
50 percent or more of the voting interest in a number of subsidiaries. 

Then, finally, an exemption for any acquisition of stock or assets 
which under a specific provision of law requires the approval in 
advance of some commission or board or other agency of the United 
States and when so approved is exempted under the specific provision 
of law from the provisions of this section. 

The purpose of such an exemption as this from the notice require- 
ments would be to permit regulatory agencies to exercise their powers 
under their organic statutes without interference. 

Mr. Keatrne. Do you have in mind an illustration of that? 

Mr. Browne i. | think it would be an order of the Interstate Com 
merce Commission, for example, would be a good illustration of that. 

The CuarrMan. In other words, up to that point those exemptions 
are incorporated in the bill? 

Mr. Brownetu. I believe that is correct, in H. R. 2148 at least. 
There are a number of others now that I would like to mention to 
which the subcommittee might well turn its attention for additional 
exemptions from the notice requirements of the bill. 

These are, first, sales of assets or stock pursuant to a court orde: 
or Government agency supervised dissolution. 

Second, acquisition of stocks or assets by or from any foreign 
corporation unless such foreign corporation is engaged in commerce 
in the United States. 

Third, stock and asset acquisitions by- 

The CHarmman. At that point, could you give us your reason 
briefly on that, please ? 

Mr. Browneit. When I say “foreign corporations,’ I mean non 
United States corporations which would be outside the jurisdiction 
of the antitrust laws anyways 

The Cuamman. Could they exercise control or power over cor- 
porations here ? 

Mr. Browne tt. If they are engaged in commerce here that would 
be something else again. 

The Cramman. Have you any ready example in mind? 
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Mr. Browneti. I do not know that any particular example comes 
to my mind. I would say that by the very nature of the proposal 
that if a United States corporation is buying the stock or assets of a 
company down in South America, we will say something of that sort 
that would not otherwise be subject to the antitrust laws, that you 
probably would not want to require advance notification to the Depart- 
ment on such a situation. 

Mr. Marrrz. Mr. Attorney General, suppose an American corpora- 
tion has a foreign subsidiary. Suppose that foreign subsidiary _pro- 
poses to merge with another foreign subsidiary of a United ‘States 
corporation. Do you think that “should be subject to premerger 
notification ¢ 

Mr. Browne.u. I would not think so. 

The Cuatrman. That is where you have 2 subsidiaries of 2 dis- 
tinct United States corporations and they merge in some foreign 
country, you do not think that they need be covered ? 

Mr. Browne.u. If they are not in business here—this, of course, 
does not exempt them from the antitrust laws generally. It is only 
from the notice. 

Then I would also call your attention to another proposal or two 
where you might consider exemptions from the notice provisions. 

One ‘would be stock and asset acquisitions by corporations which 
are engaged wholly in religious, educational, or charitable activities. 

Another would be acquisition of stock or assets by a corporation in 
connection with a financing or borrowing transaction where the title 
is acquired solely for collateral or security purposes. 

These sorts of transactions I sum wp by saying, so rarely raise anti- 
trust problems that they might well be exempted from the notice 
requirements. 

The CuarrmMan. Would you be willing to designate someone to con- 
fer with counsel of this committee to help us in drafting this / 

Mr. Browneti. I would be very glad to. I might put in the record 
at this point, if you think it would be of any help to the committee, 
a survey that we have made to all objections that were raised before 
this committee and the Senate Antitrust Subcommittee as well as some 
objections that were made directly to us urging exemptions from the 
bill. 

We have analyzed that and shown where the bills before the com- 
mittee treat with those subjects. 

The CHatrmMan. We will be very glad to have that. It will be 
very helpful. 
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CATALOG 


OBJBCTIONS AND RECOMMENDATIONS TO PREMERGER NOTIFICATION BILLS INTRO- 


DUCED DURING 


OBJECTION OR RECOMMENDATION 


1. (@) Notice required only “if the 
acquiring and the acquired corporation 
have combined capital, surplus, and un- 
divided profits in excess of $10 million 
** *”" (FTC comment, House hear- 
ings,’ p. 28). 


2. (a) “We feel that a notice period 
not in excess of 30 days [rather than the 
90 days of H. R, 9424] should be a com- 
pletely adequate period for this pur- 
pose” (Department of Commerce com- 
ment, Senate hearings, p. 372)’ 

(b) “A fair and workable statute in 
our opinion [Jerrold, G. Van Cise, New 
York State Bar Association] should re- 
quire information with respect to a 
merger to be furnished only five weeks 
{rather than the 90 days of H. R. 9424] 
* * * in advance of the consummation 
of the merger” (Senate hearings, p. 
383). 

3. (a) Recommendation that “Such 
notice shall include, separately as to 
the acquiring and acquired corpora- 
tions: (1) the name and address; (2) 
the nature of business and products or 
services sold or distributed; (3) net 
sales for the last accounting year; (4) 
copy of last annual report and balance 
sheet; and (5) location of plants and 
trading area in which each product or 
service is sold” (FTC comment, Senate 
hearings, p. 458). 

4, (a) “There is no limitation as to 
the length of time in which the Com- 
mission or Board can ask for additional 
information” United States Chamber of 
Commerce comment, Senate hearings, p. 
350). 

(b) “[T]here is no time limitation 
on the request for additional informa- 
tion” (Association of the Bar of the 
City of New York comment, Senate 
hearings, p. 507). 


84TH CONGRESS 


PROVISIONS OF H. R. 2143 


1. No corporation subject to the pro- 
visions of this Act shall acquire di- 
rectly or indirectly, the whole or any 
part of the stock, other share capital or 
assets of one or more corporations en- 
gaged in commerce, where the combined 
capital, surplus, and undivided profits 
of the acquiring and the acquired cor- 
porations are in excess of 10 million 
dollars * * * 

2. * * * until 60 days after delivery 
to the Commission or Board vested with 
jurisdiction under the first paragraph of 
section 11 of this Act and to the Attor- 
ney General of notice of proposed acqui- 
sition. 


8. Such notice shall be set forth the 
names and addresses, nature of busi- 
ness, products or services sold or distri- 
buted, total assets, net sales, and trad- 
ing areas of both the acquiring and the 
acquired corporations, 


4,* * * The parties shall furnish 
within thirty days after request there- 
for, such additional relevant informa- 
tion within their knowledge or control 
as may be requested within sixty days 
after delivery of notice of the proposed 
acquisition by the Commission or Board 

. provided, that the Commis- 
sion or Board or Attorney General may 
extend the time for furnishing such 
additional relevant information. 


1 Hearings on amending Clayton Act by requiring prior notification of certain corporate 
mergers and for other purposes before House Antitrust Subcommittee (Subcommittee No. 


5), 84th Cong., 
“House hearings.” 


2d sess., 16, 18, 


January 


20, and 23, 


1956, hereinafter referred to as 


2 Legislation affecting corporate mergers before Senate Antitrust Subcommittee, 84th 


Cong., 2d sess., May 23-25, 
hearings.” 


28, 31, and June 2, 


1956, hereinafter referred to as “Senate 
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CATALOG—Continued 


OBJECTIONS AND RECOMMENDATIONS TO 
pUCcED DuRING 84TH 


OBJECTION OR RECOM MENDATION 


5. (a) “{I]t is an absolute essentiai 
thing [to have procedures which would 
grant general blanket waivers to cer- 
tain categories of cases]” (Department 
of Commerce comment, Senate hear- 
ings, p. 381). 

(b) Recommendation that ‘The Com- 
mission or Board vested with jurisdic- 
tion under section 11 of this Act, after 
consultation with and upon approval of 
the Attorney General may establish pro- 
cedures for the waiver by the appropri- 
ate Commission or Board and the At- 
torney General of all or part of the noti- 
fication and waiting requirements in 
appropriate cases” (perfecting amend- 
ments to H. R. 9424 submitted in con- 
nection with Justice Department com- 
ment, Senate hearings on May 24, 1956). 

(c) “The Commission or Board vested 
with jurisdiction under section 11 of 
this Act and the Attorney General may, 
in appropriate cases, jointly waive all 
or any of the waiting requirement” 
(FTC comment, Senate hearings, p. 
458). 

6. (a) “It is suggested [by the Asso- 
ciation of the Bar of the City of New 
York] that this paragraph of the bill 
be redrafted to raise [from the 5 per 
centum figure in H. R. 9424] the per- 
centage of stock acquired solely for in- 
vestment to a more realistic figure 
* * *” (Senate hearings, p. 508). 


(b) “The preceding paragraph shall 
not apply to corporations purchasing 
stock solely for investment when the 
stock acquired or held does not exceed 
5 percent of the outstanding stock 
or other share capital of the corpora- 
tion in which the investment is made” 
(American Paper & Pulp Association 
comment, Senate hearings, p. 315). 

7. (a) [T]he acquisition of stock of 
smaller companies is unlikely to create 
a condition having any adverse effect 
upon competition. * * * It is suggested 
[by the American Mining Congress] 
that the bill be amended to provide a 
flat exemption for acquisitions of stock 
of companies having capital, surplus, 
and undivided profits aggregating less 
than $5 million * * *” (Senate hear- 
ings, p. 280). 
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ConGrRess—Continued 


PROVISIONS OF H. R. 2143 


5. * * * The Commission or Board 
vested with jurisdiction under section 
11 of this Act, after consultation with 
and upon approval of the Attorney Gen- 
eral, shall establish procedures for the 
waiver by the appropriate Commission 
or Board and the Attorney General of 
all or part of the notification and wait- 
ing requirements in appropriate cases 
and in categories of cases where notifi- 
cation. and a waiting period is deemed 
unnecessary to effectuate enforcement 
of this section of this Act. 


6. The notification and waiting pro- 
visions of the preceding paragraph shall 
not apply to the following: 

“(1) Any acquisition of stock: when 
the stock acquired or held: does:not ex- 
ceed 10 per centum of the voting rights 
as represented by the voting Stock oer 
other voting share capital of the cor- 
poration in which the stock is ac- 
quired ;” 


7. “(2) Any acquisition of stock, in 
a single transaction or a series of re- 
lated transactions, unless the fair mar- 
ket value of the consideration paid for 
such stock in such transactions or trans- 
actions exceeds $2,000,000 :” 
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CATALOG—Continued 


OBJECTIONS AND. RECOMMENDATIONS TO 


PREMERGER NOTIFICATION BILLS INTRO- 


DUCED DURING 84TH CONGRESS—Continued 


OBJECTION OR RECOMMENDATION 

8. (a) [Notification requirements 
should not attach] “to any acquisition 
of stock which does not increase, di- 
rectly or indirectly, the acquiring cor- 
poration share of voting rights in any 
other corporation * * * *” (Justice 
Department, perfecting amendments to 
H. R. 9424, Senate hearings, p. 167). 

(b) “The preceding paragraph shall 
not apply to the acquisition of stock or 
other share capital if such acquisition 
is made pursuant to a general offer to 
existing shareholders, in exercise of a 
preemptive right in exercise of a con- 
version privilege, by receipt of a stock 
dividend, or pursuant to a reorganiza- 
tion plan to which the acquiring cor- 
poration is not a party” (American Min- 
ing Congress comment, Senate hearings, 
p. 278). 

9 (a) “The term ‘assets’ as used in 
this paragraph [according to the In- 
vestment Bankers’ Association of 
America] shall not include stock in 
trade sold or held for sale by a corpo- 
ration in the ordinary course of its 
business * * * (Senate hearings, p. 
515; see also Justice Department per- 
fecting amendment No. 6 to H. R. 9424, 
Senate hearings, p. 167). } 

(b) Aceording to the New York State 
Bar Association: “* * * [MJere pur- 
chase of some assets in the ordinary 
course of business—however large the 
amount or percentage of a company’s 
total assets—should not put into opera- 
tion the statute, for this would neces- 
sitate advance notification of ordinary 
commercial transactions” (House hear- 
ings, p. 207). 

(c) According to the Chain Belt 
Company: “Except that where the cor- 
poration being acquired has combined 
capital surplus and undivided profits of 
$5 million or less [rather than the $1 
million figure of some premerger noti- 
fication proposals] such acquisition be 
excluded from the reporting require- 
ments of this section” (Senate hear- 
ings, p. 520; see also comment of Asso- 
ciation of the Bar of New York, Senate 
hearings, p. 508: FTC recommenda- 
tions, Senate hearings, p. 459; Ameri- 
can Mining Congress comment, Senate 
hearings, p. 280; American Paper & 
Pulp Association comment, Senate 
hearings, p. 315; comment by R. L. Gil- 
patric: Cravath, Swaine & Moore, Sen- 
ate hearings, p. 414). 


PROVISIONS OF H, R. 2143 
8. (3) Any acquisition of stock 


which does not increase, directly or in- 
directly, the acquiring corporation’s 
share of voting rights in any other cor- 
poration ;” 


% “(4) Any acquisition, in a single 
transaction or series of related trans- 
actions, by one corporation of assets of 
any other corporation if the fair mar- 
ket value of the consideration paid for 
such assets in such transaction or 
transactions (after deducting the por- 
tion thereof comprising stock in trade 
used in the ordinary course of the 
transferring corporation’s business, 
and transferred by such acquisition) 


does not exceed $2,000,000 ;” 
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CATALOG—Continued 


OBJECTIONS AND RECOMMENDATIONS TO PREMERGER NOTIFICATION BILts INTRO- 
DUCED DURING 84TH CONGRESS—Continued 


OBJECTION Ok RECOMMENDATION 

10. (a) See Justice Department per- 
fecting amendment No. 3 exempting 
“The acquisition by any corporation of 
bonds or any other obligations without 
voting rights of any other corporation” 
(Senate hearings, p. 167). 

According to Investment Bankers As- 
sociation of America, exemption should 
be provided for “securities issued by the 
United States, or by any State, Terri- 
tory, or insular possession thereof, or 
by any political subdivision or public 
agency or instrumentality of one or 
more of any of the foregoing” (Senate 
hearings, p. 512). 

11. (a) “{I]f a large corporation de- 
cided to purchase an office building val- 
ued.at a figure in excess of $1 million 
for its own use, acquisition of such 
building would have no effect at all upon 
competitive relationships within the 
particular industry, or otherwise, and 
consequently there would be no valid 
basis for requiring such a transaction 
to be reported * * *” (Department of 
Commerce comment, Senate hearings, 
p. 3603. 

12. (a) Recommendation to exempt 
“any acquisition by any corporation 
from. the: Government of the United 
States” (Justice Department perfect- 
ing amendment No. 1 to H. R. 9424, Sen- 
ate hearings, p. 166). 

13. (a4) Recommendation to exempt 
“acquisition, solely for the purposes of 
investment or to realize upon an in- 
vestment, of assets, other than voting 
stock or other voting share capital, by 
any bank, bank association, trust com- 
pany or insurance company, in the ordi- 
nary course of its business” (Justice 
Department perfecting amendment No. 
7 to H. R. 9424, Senate hearings, p. 
167). 

14. (a) Exemption for “[A]equisi- 
tion of stock, other share capital, or 
assets of any corporation if the acquir- 
ing corporation, prior to such acqui- 
sition, owned, directly or indirectly, 
more than 50 percent of the outstand- 
ing voting stock of the corporation 
whose stock, other share capital, or 
assets are acquired, or if more than 50 
percent of the outstanding voting stock 
of the acquiring corporation is owned, 
directly or indirectly, by a corporation 
which, prior to such acquisition, owned, 
directly or indirectly, more than 50 per- 
cent of the outstanding voting stock of 
the corporation whose stock, other 
share capital, or assets are acquired” 
(American Mining Congress comment, 
Senate hearings, p. 278). 


PROVISIONS. OF H, R. 2143... 
10. (5) Acquisition by any corpora- 
ation of bonds or other obligations with- 
out voting rights of any other corpora- 
tion, securities issued by the United 
States, or by any State, Territory, or 
insular possession thereof, or by any 
political subdivision or public agency or 
instrumentality or one or more of any 
of the foregoing ;” 


11. “(6) Any acquisition of real prop- 
erty, solely for office space or residen- 


tial use:” 


12. “(7) Any acquisition by any cor- 
poration from the Government of the 
United States ;” 


13. “(8) Acquisition, solely for the 
purpose of investment of assets, other 
than voting stock or other voting share 
capital, by any bank, banking associ- 
ation, trust company or insurance com- 
pany, in the ordinary course of its 
business ;”’ 


14. “(9) Acquisition of stock, other 
share capital, or assets of any corpora- 
tion, if the acquiring corporation, prior 
to such acquisition, owned directly or 
indirectly, ore than 50 per centum of 
the outstanding voting stock of the 
corporation whose stock, other share 
capital, or assets are acquired, or if 
more than 50 per centum of the out- 
standing voting stock of the acquiring 
corporation is owned, directly or in- 
directly, by a corporation which, prior 
to such acquisition, owned, directly or 
indirectly, more than 50 per centum of 
the outstanding voting stock of the cor- 
poration whose stock, other share capi- 
tal, or assets are acquired ;” 
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OBJECTIONS AND RECOMMENDATIONS TO PREMERGER NOTIFICATION 


Brits INtTRO- 


DUCED DurRING 84TH CoNGRESS—Continued 


OBJECTION OR BECOMMENDATION 


(b) “Intracorporate transactions, in- 
cluding those of subsidiaries and affili- 
ates with each other and with their 
parent, should require no advan‘e noti- 
fication” (New York State Bar Asso- 
ciation comment, House hearings, p. 
206; see also Commerce & Industry 
Association of New York comment, 
Senate hearings, p. 446; B. L. Gilpatric 
comment; Cravath, Swaine & Moore, 
Senate hearings, p. 409). 
(c) Exempt, “[A]cquisition of the 
stock or assets of a corporation more 
than 50 percent of the voting stock of 
which is directly or indirectly owned 
by the acquiring corporation” (Ameri- 
can Paper & Pulp Association comment, 
Senate hearings, p. 315). 
15. (a) Exemptions for regulated in- 
dustries have been urged mainly on the 
basis that regulatory agencies already 
have all of the information they need 
concerning a merger or acquisitions by 
regulated companies before they go into 
effect. H.R. 9424’s requirements would, 
therefore, be duplicative and unneces- 
sary. Statements to this effect for the 
different agencies are as follows: 
(1) Civil Aeronautics Board: 
(a) Air Transport Association of 
America (Senate hearings, 
p. 204) 

(b) Civil Aeronautics Board (Sen- 
ate hearings, p. 473) 

Department of Agriculture: 

(a) Department of Agriculture 
(Senate hearings, p. 480) 

Federal Power Commission : 

(a) Federal Power Commission 
(Senate hearings, p. 478) 
Federal Maritime Board: 
(a) American Merchant Marine 
Institute (Senate hearings, 
p. 501) 
Federal Maritime Board (Sen- 
ate hearings, p. 527) 
Interstate Commerce Commission : 
(a) National Association of Motor 
Bus Operators (Senate hear- 
ings, p. 484) 

(6) Association of American Rail- 
roads (Senate hearings, p. 


(b) 


= ) 


191) 
(ec) American Trucking Associa- 
tion (Senate hearings, p. 


502) 


PROVISIONS OF H. R. 2143 


15. “(10) Any acquisition of stock or 
assets which, under any specifie provi- 
sion of law, requires the approval in ad- 
vance of a commission or board or other 
agency of the United States, and when 
so approved is exempt under any spe- 
cific provision of law from the provi- 
sions of this section: Provided,. how- 
ever, That any commission, board, or 
agency of the United States which is 
authorized by law to approve the ac- 
quisition by one corporation of the stock 
or assets of another corporation where 
by virtue of such approval such acquisi- 
tion is exempt from the provisions of 
this section shall promptly notify the 
Attorney General of any application or 
request for such approval. 








PREMERGER NOTIFICATION 


63 


CATALOG—Continued 


OBJECTIONS AND 


RECOMMENDATIONS TO PREMERGER NOTIFICATION BILLs INTRO- 


DUCED DuRING 84TH CoNGRESS—Continued 


OBJECTION OR RECOMMENDATION 
(6) Securities and Exchange Commis- 
sion: 

(a) American Research & Develop- 
ment Corp. (Senate hear- 
ings, p. 427) 

(bv) Investment Bankers Associa- 
tion of America (Senate 
hearings, p. 509) 

(ce) Securities and Exchange Com- 
mission (Senate hearings, p. 
477) 

(b) “Any acquisition of stock or of 
assets, the lawfulness of which requires 
the prior approval of a regulatory 
agency of the United States, wherever 
such approval, when granted, carries 
with it an exemption from the prohibi- 
tion of section 7 of the Clayton Act” 
(S. Rept. 2817, S4th Cong., 2d sess., 
July 27, 1956, p. 11). 

16. (a) “[Justice Department]  re- 
print * * * suggests 90 days after enact- 
ment so as a practical matter I am 
only. suggesting an approximately addi- 
tional 90 days beyond [that] * * * men- 
tioned” (American Paper & Pulp 
Association comment, Senate hearings, 
p. 314; see also B. L. Gilpatric com- 
ment; Cravath, Swaine & Moore, Senate 
hearings, p. 418). 

17. (a) “To confine the bill to its 
real purpose, it is suggested that the 
appropriate Government boards or com- 
missions be not merely permitted [as 
in H. R. 9424], but actually directed 
to provide for the waiver of the entire 
waiting period in types of cases which 
can have no effect in competition” 
(American Mining Congress comment, 
Senate hearings, pp. 281-282). 

18. (a) H. R. 9424 would include 
“Steps in the consummation of a judi- 
cially the [sic] supervised reorganiza- 
tion (under the Bankruptcy Act * * * 
or other State law utilizing the device 
of merger, sale of assets or dissolu- 
tion;’ (R. L. Gilpatrie comment, 
Cravath, Swaine & Moore, Senate hear- 
ings, p. 407). 

19. (a) “Likewise, an acquisition of 
a foreign corporation only incidentally 
engaged in importing to or exporting 
from this country need not be covered” 
(New York State Bar Association 
comment, House hearings, p. 207: see 
also National Association of Mannu- 
facturers comment, Senate hearings, p. 
210; American Mining Congress com- 
ment, Senate hearings, p. 279). 


PROVISIONS OF H. R. 2143 


16. Smo. 2. The second and third para- 
graphs of section 1 of this Act shall take 
effect one hundred and twenty days 
after their enactment. 


17. The procedures for the waiver by 
the appropriate commission or board 
and the Attorney General of all or part 
of the notification and waiting require- 
ments in appropriate cases and eate- 
gories of cases required by the second 
paragraph of section 1 of this Act shall 
be established within one hundred and 
twenty days after enactment of this Act. 


18. Suggested amendment to H. R. 
2148 to provide exemption from notice 
and waiting requirements for “sales of 
assets or stock pursuant to court or 
government supervised dissolution” 
(statement of Attorney General 
Brownell before House Antitrust Sub- 
committee, March 6, 1957). 


19. Suggested amendment to H. R. 
2143 to provide exemption from notice 
and waiting requirements for “acquisi- 
tion of stocks or assets by or from 
any foreign corporation unless such 
foreign corporation is engaged in com- 
merce in the United States” (statement 
of Attorney General Brownell before 
House Antitrust Subcommittee, March 
6, 1957, p. 19). 
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CATALOG 


RECOMMENDATIONS TO 
DUCED DURING 84TH 


OBJECTIONS AND 


OBJECTION OR RECOMMENDATION 


20. (a) “[M]lany classes of nonbus- 
iness corporations * * * because the 
transactions in which they participate 
are of such a nature that they do not 
substantially lessen competition or tend 
to create a monopoly. * * * 

“Such corporations include munici- 
pal, educational, charitable, fraternal, 
and cooperative corporations” (R. L. 
Gilpatriec comment, Cravath, Swaine & 
Moore, Senate hearings, p. 406). 

21. (a) The notice and waiting re- 
quirements “shall not apply to anys 
acquisition of stock, other share capital, 
or assets of a corporation in connection 
with a financing or borrowing transac- 
tion when title to such stock, other 
share capital, or assets is acquired 
collateral for security purposes and not 
for investment or control” (American 
Mining Congress comment, Senate hear- 


as 


ings, p. 278). 
(db) Justice. Department proposal 
“was intended to remove from the 


coverage of the bill commercial lending 
transactions involving transfer of 
as security for loans for fore 
closure upon such loan security” (De- 
partment of Commerce comment, 
Senate hearings, p. 320). 

22. (a) “(T]he notification provi 
sions shall not apply to binding written 
merger or acquisition agreements en- 
tered into prior to date of enactment of 
the bill” (Department of Commerce 
comment, Senate hearings, p. 373). 

(b) “[The notification provisions] 
shall not be applicable to any acquisi- 
tion contracted for in writing prior to 
such date or effected pursuant to a con- 
tractual right, obligation, or commit- 
ment made in writing prior to such 
date” (American Mining Congress com- 
ment, Senate hearings, p. 


Mr. Krattne. Can you give 
should not be put in the bill ? 


assets 


277). 


us 
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—Continued 


PREMERGER NOTIFICATION BILLs INTRO- 


ConGcrREss—Continued 


PROVISIONS OF H. R. 2143 


20. Suggested amendment to H. R. 
2148 to provide exemption from notice 
and waiting requirements for “acquisi- 
tion of stocks or assets by corporations 
engaged wholly in religious, educa- 
tional, or charitable activities,” (state- 


ment of Attorney General Brownell 
before aa Antitrust Subeommittee, 


March 6, 1957, p. 19). 


21. Suggested amendment to H. R. 
2148 to provide exemption from notice 
and waiting requirements for “corpo- 
ration[s] in connection with a financing 
or borrowing transaction where title to 
such stock or assets is acquired for 
collateral or security purposes” (state- 
ment of Attorney General Brownell be- 
fore House Antitrust Subcommittee, 
March 6, 1957, p. 19). 


22. Suggested amendment to H. R. 
2143 to provide for the retroactive safe- 
guard: “Nothing contained in this 
[Act] shall be held to affect or impair 
any right heretofore legally acquired 
* *” (statement of Attorney General 
Brownell before House Antitrust Sub- 
committee, March 6, 1957). 


% 


some exemptions which you feel 


Mr. Brownety. No; only those that have been raised up to date as 
to exemptions that should be included, and arguments in support of 


it. 


That will be introduced in the record as an exhibit then ? 


The Cuairman. Yes; that has been accepted. 


Mr. Browneuu. I call the attenti 


on of the subcommittee members to 


the fact that H. R. 2143 at least gives authority to the appropriate 


commission or board in the 


Attorney Gener al’s Office to establish 


regulations for waiving this notice provision, at least during the first 


120 days while the bill would be in 


operation. 
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We think that is a salutary provision, because it may develop in 
the practical operation of this bill that there are other fact situations 
which we have not thought of where it would be appropriate to waive 
the notice requirements, and that does give a 120-day period where 
consideration could be given to those special situations and regula- 
tions issued accordingly. 

I think that completes my presentation this morning. 

The Cuatrman. I think you have something that is very important 
on page 20, a retroactive fe: ature. 

Mr. BrowNetw. Oh, yes. I thank you for calling that to my atten- 
tion, because I did want to mention that. 

In the original section 7 of the Clayton Act and in your 1950 amend- 
ment you had the following sentence in the bill : 

Nothing contained in this section shall be held to affect or impair any right 
heretofore legally acquired: Provided, That nothing in this section shall be 
held or construed to authorize or make lawful anything heretofore prohibited or 
made illegal by the antitrust laws, or to exempt any person from the penalty 
provisions thereof or the civil remedies therein provided. 

I would think that the same sentence should be included in this bill. 

Mr. Kearine. Mr. Attorney General, you have not dealt in your 
statement at all with this provision in these bills about the Federal 
Trade Commission having the same or similar rights or similar rights 
to bring injunction suits? 

Mr. Brownett. That is correct. 

Mr. Keating. Do you favor that? 

Mr. Browne. Yes; we do. I believe Chairman Gwynne is slated 
to follow me on the witness stand this morning and I have therefore 
left the presentation of that portion of the bill to him. 

Mr. Keratina. Is there danger that the prize will be to the swift 
there? There will be a race between the FTC and the Attorney Gen- 
eral to see who gets there first? 

Mr. Brownett. As I think you know, we have a very fine working 
relationship with the FTC now. We have liaison officers that ex- 
change information daily, and I would be inclined to think that that 
situation would not develop. 

Under the present law, of course, we work it out that if a pre- 
liminary injunction seems to be required, whether the matter first 
comes to the attention of the FTC or ourselves, we cooperate with them 
and bring the necessary action so that it is not as though the situation 
were critical or anything of that sort, because by liaison machinery 
we can work this out. 

But the reasons for the proposed change I think it would be more 
appropriate perhaps to have Chairman Gwynne present to the com- 
mittee because they may involve some matters peculiarly within the 
province of the Trade Commission, and I would like to have him make 
the formal presentation. 

Mr. Matrerz. Mr. Attorney General, is it not correct that where two 
corporations propose to merge and as part of the transaction plan to 
exchange stock or issue new ‘stock, they must file a registration state- 
ment with the SEC showing full financial details ? 

Mr. Browne tu. Subject to a dollar limitation there, I think any- 
thing under $300,000 or $500,000, something of that sort is exempted. 

Mr. Maerz. That is required by the Securities Act of 1933, isn’t 
that right ? 
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Mr. Brownetu. I have forgotten whether it is the 1933 or the 1934 
act. 

Mr. Maerz. And is it not correct that under the Securities Act 
there is required as a minimum a 20-day waiting period before a regis- 
tration statement can become effective ? 

Mr. Browne .. I think that is the minimum, yes. 

Mr. Maerz. And is it not also a fact that in some circumstances 
the waiting period is far longer ? 

Mr. Brownetu. Oh, yes. 

Mr. Materz. And it is true also, is it not, that the merger in such 
cases cannot take place until the registration statement becomes effec- 
tive ? 

Mr. Brownetu. That is in the case where the issuance of additional 
stock over a certain dollar amout is required. 

Mr. Mauerz. So therefore would you not agree that a waiting period 
in connection with a proposed merger transaction does not constitute 
a novel departure from traditional American jurisprudence ? 

Mr. Browne t. It is certainly in the SEC Act. 

The Cuatrman. And also the SEC Act requires notice ? 

Mr. Brownetu. Yes; and I think the same thing is true with certain 
mergers and acquisitions under special regulatory control before the 
CAB and FCC and a number of others, so I think it is fair to say that 
this is not a novel principle. 

The CHatrman. So that when we hear this is a very novel and 
startling proposal, that is not quite true ? 

Mr. Brownetv. No; it certainly is not. 

Mr. Maerz. Now, sir, the Federal Trade Commission believes that 
a 90-day waiting period would be preferable to a 60-day waiting 
period. 

Do you have any particular choice / 

Mr. Browne.u. There is no magic about the number of days. The 
way we settled on the 60 days was this: We have to have a certain 
time in which to proceed in an orderly way to consider the matter. 
We would like to Sia the waiting period as short as possible within 
those limits, but we believe that we need, our experience shows, about 
60 days to really develop the necessary facts, 

If we can cut it down by administrative practice, we will do so for 
the benefit of the people who have the proposed merger under 
consideration. 

ButI think, to be safe in the matter, we ought to have about 60 days, 
and that would be sufficient so far as our work is concerned. 

Mr. Maerz. Considerable objection has been made to the bill on the 
basis that information supplied to the Department of Justice or the 
Federal Trade Commission in connection with an important merger 
might not be kept confidential and might reach the hands of some 
competitors. 

Would you suggest an amendment making it a crime for any em- 
ployee of the Department of Justice or appropriate board to make 
public any information pertaining to filing except in connection with 
court proceedings ? 

Mr. BRowNELl. It is my impression that there is a statute on the 
books general in nature to cover that. I would doubt if a special 
statute were needed. I don’t think any department of the Govern- 
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ment now when it receives information in confidence is allowed with- 
out some penalty to make that information available to anyone else. 

That is true with certain tax return information and patent and 
trademark information. 

Mr. Keatrna. Other than security cases, other matters, is that 
true ? 

Mr. Browne. Yes. If there is any doubt about it I would see 
no objection to doing that because that certainly would be the practice. 

Mr. Keatine. It must be considerably honored in the breach, if 
you read these columns around here. 

Mr. Browne. I would like to associate myself with your remarks 
but it is probably not done with criminal intent. 

Mr. Mitkers: It is correct, is it not, that the Antitrust Division has 
in effect a merger clearance program ¢ 

Mr. Browne... Yes. 

Mr. Maerz. And in connection with the administration of that 
program, the Antitrust Division receives a considerable amount of 
confidential information, isn’t that true? 

Mr. Brownetu. Oh, yes. There has never been any breach of that 
so far as I know. To my knowledge we never had any complaints 
along that score. 

Mr. Materz. In other words, I take it that based on the experience 
of the Department of Justice in the past, there is no reasonable like- 
lihood that confidential information filed by companies under a pre- 
merger notification requirement would be made public. 

Mr. Browne tt. I think that is right. After all, practically all 
of the inforamiton which would be required is information of the 
type that for example would be filed with the SEC if there was to 
be a stock issue in connection with it, so I would say there would be 
very slight chance of that. 

Mr. Maerz. Mr. Attorney General, under the bills pending be- 
fore the committee, as you have testified, industrial corporations pro- 
posing to merge would have to notify both the Federal Trade Com- 
mission and the Department of Justice and each agency would be 
empowered to obtain additional relevant information from the parties 
to that merger. That is correct, is it not? 

Mr. Browne. Yes. 

Mr. Materz. If the bill is adopted, will the Department of Justice 
and the Federal Trade Commission work out a haison procedure so 
as to avoid the possibility of both agencies making a duplicate re- 
quest for additional relevant information ? 

Mr. Brownetu. Yes. Asa matter of fact, we already have it. The 
decision is made very early as to which agency will give consideration 
to the proposed merger, and thereafter that agency does all the fol- 
lowup work. 

Mr. Maerz. Under the bill your office would be authorized to ob- 
tain from merging companies additional relevant information within 
60 days after delivery of notice ? 

Mr. Browne.u. Yes. 

Mr. Matetz. Asa practical matter would the Department of Justice 
request this information not later than 30 days after notice in order 
that the information might be received within the 60-day waiting 
period ? 
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Mr. BrowNne.ti. We would certainly do it at the earliest practicable 
moment. 

The Carman. May I ask this: Who would give the notice, the 
acquiring corporation or the acquired corporation / 

Mr. Browne... I think that that would be up to them, so long as 
we have notice from one or the other party. 

The Cuarrman. Against whom would the civil penalty be brought 
if there is no notice, both ? 

Mr. Brownetu. I think the way the language of the bill reads 
now, it would be run against both, that each would have an obliga- 
tion so far as the information within their control was concerned to 
file it with us during that period, 

Mr. Mauerz. Now, sir, assuming that the merging corporations 
do not regard 

Mr. BrowNe tw. . Just to go on with that, it would be perfectly ac- 
ceptable to us if one corporation did it for both, so long as we got the 
information, 

Mr. Materz. Assuming that the merging corporations do not re- 
gard information requested by the Department of Justice as rele- 
vant, is there any way short of risking a $50,000 penalty, for the 
companies to obtain an adjudication as to whether or not the re- 
quested information is relevant ? 

Mr. Browns t. I think in 991% percent of the cases there would 
not be much trouble about that because even under our present in- 
formal practice we do not have trouble of that kind. 

The overall requirement would be that we had sufficient informa- 
tion to pass intelligently on it, and if they did not give us information 
that was relevant in our opinion, they would realize that the chances 
of our proceeding to hold up the merger would be increased, so that 
I think there would be plenty of incentive there to give us the in- 
formation which we ask for, 

Mr. Marerz. Could parties to a merger in such a case obtain an 
adjudication by seeking to obtain an injunction prohibiting the At- 
torney General from proceeding? 

Mr. Brownett. Offhand, I would not. think so, because I would 
think that would be not a matter of final determination. 

I think the attitude of the courts on that would probably be that 
until the Attorney General had acted in the matter, that there would 
be no question for the court to consider. 

Mr. Matetz. With respect to subdivision 4 on page 4 of H. R. 
2143, line 21, what is meant in your judgment by the term “stock in 
trade” / 

Mr. BrowNE.i. Well, that is more or less a term of art. I think 
it is inventory. 

Mr. Maerz. Would it include in your view sale of obsolete or 
surplus equipment ? 

Mr. BrowNE LL. Yes. 

Mr. Materz. Would it include equipment manufactured to order or 
specification ? 

Mr. Browne. I do not quite understand the import of that ques- 
tion. 

Mr. Marerz. Suppose, for example, a railroad orders locomotives 
from a locomotive manufacturer. The locomotives are manufactured 
to the railroad’s specifications. 
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Would such locomotives come within the term “stock in trade” ? 

Mr. Browne.t. The fact that they were custom-built 1 don’t think 
would have any bearing. 

Yes; they would be included, as long as it is an item that is in the 
ordinary course of the corporation’s business, something that is sold by 
them. 

Mr. Marz. Some objections, as you recall, were made to the bill on 
the basis that such transactions might not be exempt. It is your 
opinion that they would be? 

Mr. Brownelu. Yes. 

Mr. Marerz. Would the term “stock in trade” include, for example, 
the purchase by an airline of aircraft from an aircraft manufacturer ? 

Mr. Browne tt. I would think no on that, wouldn’t you? 

The Cuairman. I did not get your answer. 

Mr. Browne. I think it ‘probably would be inadvisable for me to 
give a definitive answer. My offhand reaction would be they would 
not. be exempted, but I would think it would probably be more service- 
able to the committee if I withheld any comment on that. question 
because there might be many varied fact situations involved. 

Mr. Maerz. Do you believe a foreclosure sale under a mortgage 
should be exempted ? 

Mr. Browne i. Yes. 

Mr. Marerz. I wonder if you would turn to subdivision 7 of page 5 
of the bill, sir. Do you think it advisable to exempt acquisitions from 
the government of any State, Territory, insular possession or political 
subdivision as well as acquisitions from the Government of the United 
States ¢ 

Mr. Browne.Li. Yes; I do. 

Mr. Maerz. I direct your attention to subdivision 8. 

Is it not your view, referring to line 10, that after the word “invest- 
ment” there should be a comma ? 

Otherwise it occurs to me that you would have an extremely broad 
exemption. With the comma, you would exempt acquisition of assets 
solely for the purpose of inv estment. Without the comma, you would 
exempt acquisitions, solely for investment of the bank or insurance 
company assets, isn’t that right ? 

Mr. Brownewt. I think what we mean is acquisition of assets solely 

for the purpose of investment. 

The (Hamman. Yes. 

Mr. Browne.yi. Whatever would carry out that intention. 

The CuarrMan. A comma would be appropriate. 

Mr. Materz. Would you have any objection, in line 11, page 5, to 
striking out the term “other than voting stock or other voting share 

capital” on the basis that voting stock does not constitute assets of the 
acquired firm ? 

Mr. Brownety. My offhand reaction to that would be that it would 
be better to leave it in. 

I would think in some cases they might constitute assets. 

Mr. Maerz. Further with respect to subdivision 8, do you believe 
that acquisitions solely for the purpose of investment by investment 
companies should be exempted from the notification requirements on 
the ground that otherwise there might be a discrimination in favor of 
banks and insurance companies as against other investing organiza- 
tions? 
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Mr. Browne. Let me read it over with that in mind now. 

Always running through my mind is what the standard definition 
of an investment company w ould be. 

Mr. Matetz. It is very difficult to work out but I am wondering 
whether you would be in favor of the general principle of exempting 
acquisition of assets by investment companies. 

Mr. Browne... I would like to give that a little thought before I 
answer. 

Mr. McCutxocn. Could I interrupt there? 

Wouldn’t the intent of the person who was acquiring the assets be 
important ? 

Mr. Browne. Yes. 

Mr. McCutxocu. All-important ? 

Mr. Browne. Yes. 

Mr. Materz. Mr. Chairman, just a few more questions. 

Under H. R. 2143, it is correct, is it not, that where a merger occurs 
in a regulated industry which requires the approval in advance of a 
commission or board, and when approval so granted is exempted from 
section 7 of the Clayton Act, the bill does not require notification or 
a waiting period ? 

Mr. Browneww. I do not think it should. I have forgotten whether 
it is in that particular bill or not, but I think that should be exempted 
from notification. 

Mr. Maerz. Under H. R. 2143 is it not a fact that a merger of air 
carriers or of rail carriers, for example, would not be subject to ad- 
vance notification ? 

Mr. Browne. That is my understanding, } yes. 

Mr. Materz. On the other hand, isn’t it also true, just to clarify the 
bill, that if, for example, two national banks should propose to merge, 
advance notice would be required notwithstanding that anpeets ‘of 
the Comptroller of the Currency would have to be obtained ¢ 

Mr. Browne.u. Because there is no exemption from action by the 
Attorney General in that case. 

Mr. Materz. Yes. 

Mr. Brownetu. That is correct. 

Mr. Materz. In other words, the notification and waiting period 
requirement would be imposed by virtue of the fact that approval by 
the Comptroller of the Currency of national bank mergers—— 

Mr. Brownetu. Does not exempt the transaction. 

Mr. Maerz. Is not exempted from the antitrust laws specifically 
under section 7 of the Clayton Act? 

Mr. BrownetL. That is my understanding. 

Mr. Matetz. What type of mergers in regulated industries such as 
the airlines or railroad industries in your judgment would actually 
be subject to the advance-notification requirements of the present bill? 

Mr. Brownetu. It would have to be some case where the Justice De- 
partment now has antitrust jurisdiction. 

Mr. Matetz. As you know, a large number of mergers are consum- 
mated because of provisions of the Internal Revenue Code allowing 
for capital gains and loss carryovers. 

Would you be in favor of amending the tax laws in any Way so as 
to reduce present tax incentives for mergers ? 

The Cuarmman. I do not think that need be answered. 
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I think that is within the purview of another committee and I do 
not think it would be appropriate. 

Mr. Maerz. The final question is this, Mr. Attorney General. 

Do you feel that H. R. 2143 should be amended so as to make Celler- 
Kefauver Act standards applicable where either the acquiring or 
acquired firm is in interstate commerce ‘ 

Mr. Brownett. An exemption or should be applicable ? 

Mr. Maerz. Yes. 

Mr. Brownett. Interstate commerce would be required in any event 
under the general standards, and this would not change that at all. 

Mr. Maerz. At the present time the Celler-Kefauver Act prohibits 
a merger where the effect may be to substantially lessen competition 
but only where both the acquiring and acquired corporations are in 
interstate commerce. The Federal Trade Commission recommends 
an amendment so as to make the act applicable where either the acquir- 
ing or acquired firm is in interstate commerce. 

Do you have any position with respect to that recommendation of 
the Federal Trade Commission ¢ 

Mr. Brownett. I would want to consider that a little further. 

Mr. Keatinc. Mr. Attorney General, the bells have rung but I want 
to say before you leave that, with all of the things on your mind, I 
think you have displayed an amazing knowledge of the contents of 
this legislation. 

You have really studied this thing. I know it is close to your heart, 
but even so, I don’t see how, with the million and one things you have 
to master, you could do such a fine job of knowing what this is about. 

Mr. Brownett. I quite appreciate your remarks, sir. 

The Crairman. I want to state as the Chairman that you have been 
very cooperative with this committee not only this morning but on 
all occasions and we are very grateful for that cooperation. 

Mr. Browneti. Thank you, sir, 

(Mr. Brownell’s prepared statement is as follows:) 


STATEMENT BY ATTORNEY GENERAL HERBERT BROWNELL, JR. 


I appear today at your chairman’s request to present Justice Department 
views on two substantially similar pending bills—H. R. 264, introduced by 
Congressman Keating, and H. R. 2143, by Chairman Celler. Both proposals 
have at least two major goals: First, to plug a loophole in Clayton Act section 7 
by specifying coverage of bank asset as well as stock acquisitions: and second, 
to require notification to the Department of Justice and the Federal Trade 
Commission, or appropriate regulatory agency, by certain corporations some 
time before they merge. 

The substance of both proposals, I emphasize, was embodied in H. R. 9424 
passed by the House almost unanimously last session." Enactment of both pro- 
posals, moreover, was urged by President Eisenhower in his January 1957 Eco- 
nomic Report to the Congress. With this in mind, I urge most strongly that this 
committee, and the Congress, act favorably on the substance of the Celler- 
Keating bills. 

Treating these bills, my plan is largely to skip material already considered at 
length by this committee. To that end, I shall sketch only briefly the need for 
each of the three proposals. I shall focus, instead, on precisely what each pro- 
posal would do as well as arguments advanced against its enactment. 

1H. R. 9424, 84th Cong., 2d sess., April 18, 1956. 

2Economic Report of the (President, transmitted to the Congress, January 1957, p. 51. 
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First, the pending bill closes a loophole left by present section 7's failure to 
cover asset acquisitions by banks.* As a result, section 7 is practically useless 
to cope with what the Comptroller of the Currency has described as “this recent 
trend of [bank] mergers, consolidations and sales.” Corroborating this serious 
increase in the number of bank mergers, the Chairman cf the Board of Gov- 
ernors of the Federal Reserve System concluded that bank mergers “have gone 
up steadily.” * Asa result, he has stated: ° 

“(T]he current trend of bank mergers and consolidations is a matter which 
deserves careful consideration and one to which the Board of Governors has 
given a great deal of thought.* * *” 

To stem this rising tide of bank mergers Sherman Act section 1 is not suf- 
ficient. For mergers may well meet Sherman Act standards yet fall before the 
Clayton’s Act’s more stringent bans. Congress’ clear objective by its 1950 
section 7 amendments was to strike at mergers beyond the reach of the Sherman 
Act.® 

To apply such stricter competitive standard to bank asset acquisitions, as 
it now does to bank stock mergers, is the pending bills’ first clear aim. And 
this general, broad aim, apart from some disagreements over means, is endorsed, 
in principle, by the President of the United States, the Department of Justice, 
the Federal Trade Commission, and appropriate banking agencies.’ 

To meet this agreed-upon need for effective, but reasonable restraints on bank 
mergers, I urge this committee not stay its hand to await final action on the 


*Sec. 7 presently provides, as to stock acquisitions, that it applies to all corporations 
engaged in commerce In contrast, however, sec. 7’s asset acquisition portion covers only 
corporations subject to the jurisdiction of the Federal Trade Commission. Further, see. 11 
of the Clayton Act exempts banks from Tederal Trade Commission jurisdiction by speci 
fying thet “anthority te enforce compliance’ with sec. 7 “is hereby vested * * * in the 
Federal Reserve Board where applicable to banks, banking associations, and trust com 
panies.” The Department of Justice has concluded, on the basis of these provisions, that 
isset requisitions by banks are not covered by sec. 7 as amended in 1950. 

Reaching the same conclusion. a House Judiciary Subcommittee staff report explained 
that, because of revisions in amendments to sec. 7, “it became impracticable to include 
Within the scope of the act, corporations other than those subject to regulation by the 
Federal Trade Commission. Banks, which are placed squarely within the authority of the 
ederal Reserve Board by see. 11 of the Clayton Act, are therefore circumscribed insof 
us mergers sre concerned only by the old provisions of sec. 7 * * *” (staff report to Su 
committee No. 5 of the Committee on the Judiciary, House of Representatives, 82d Cong 
2d sess. (September 1952) ). 

‘In 1952 his testimony reveals that there were 100 bank mergers. ‘This number jumped 
to 116 in 1953, and more than doubled to 207 in 1954, and reached 232 by the end of 1055 
Hearings on a Study of the Antitrust Laws, before the Senate Antitrust Subcommittee, 84th 
Cong., ist sess., June 24, 1955, p. 680 he velocity of this merger trend continued through 
1956 with 189 reported mergers. Congressional Record, Appendix, February 25, 1957 
p. A1432. 





Hearings on A Study of the Antitrust Laws, before Senate Antitrust Subcommittee 
84th Cong.. Ist sess., June 24, 1955, p. 681. This bank merger trend can be appraised only 
against the background of present commercial bank assrt concentration In 9 of 16 princi 


pal American financial centers, 2 banks owned more than 60 percent of all commercial 
bank assets. And in each of these 16 centers the first 2 banks owned more than 40 percent 
of all commercial bank assets (Hearings on Current Antitrust Problems, before House 
Antitrust Subcommittee, 84th Cong., Ist sess., June 8, 1955, p. 1995.) From these figures, 
it seems clear, emerges a picture of steadily increasing bank asset concentration. 

© As the Senate report expleins 

“* * * ©The bill is not intended to revert to the Sherman Act test. The intent here 
* * * is to cope with monopolistic tendencies in their incipieney and well before they 
have attained such effects as would justify a Sherman Act proceeding.” 

The report further states that the act's intent is to have: “broad application to acquisi 
tions thit are economically significant * * * [The] various additions and deletions, some 
strengthening and others weakening the bill, are not conflicting in purpose or effect Thes 

re merely different steps toward the same objective, namely, that of framing a bill which 
aithough dropping portions of the so-called Clayton Act test that have no economic sig 
nificance, reaches far beyond the Sherman Act” (S. Rept. 1775, Sist Cong., 2d sess... 4-5 
(1950)). 

‘Thus the President, in his January 1957 Economic Report to Congress reiterated the 
need for “extension of Federal regulation to cover bank mergers by asset as well as by stock 
acquisitions.”” Similarly, Gov. J. I Robertson of the Board of Governors of the 
Federal Reserve System steted Inst session before the House Antitrust Subcommittee con 
sidering like legislation: “The Board favors the objective of this legislation” (hearings 
before Antitrust Subcommittee (Subcommittee No. 5) of the Committee on the Judiciary, 
House of Representatives, S4th Cong., 1st sess.. on H. R, 5946, p. 50). Endorsing this 
view, the Comptroller of the Currency stated before the House Antitrust Subcommittee 
(Subcommittee No. 5): 

“We are in accord with the general purpose of H. R. 5948 [amending Clayton Act, sec. 7 
to cover bank assets, as it now does bank stock acquisitions]. We have no objection to 
the principle that the acquisition of one bank by another through purchase, merger, or 
consolidation should not be permitted if the effect of the acquisition may be substantially 
to lessen competition. It is no less important to have competition in banking, when this 
ean be done soundly, as it is in other fields of commerce and industry.” (Ibid., p. 71.) 
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so-called omnibus banking bill, reported out last Monday by the Senate Banking 
and Currency Committee. First, I suggest that considerations of enforcement 
effectiveness and equity require that bank acquisitions, like most other business 
mergers, be treated, not via special legislation, but under Clayton Act, section T. 
Second, even if Congress does agree with the Senate Banking Committee that 
bank mergers should be treated, initially, at least, by appropriate banking 
agencies, such banking legislation, paralleling the Bank Holding Company Act, 
should include some antitrust savings clause. And to make that savings clause 
effective, section 7 should be amended to cover bank asset, as it now does bank 
stock, acquisitions. 

At the outset. why do I urge that section 23 of the Senate-reported omnibus 
bank bill falls short of the need for reasonable curbs on bank mergers? First. 
it sets up competitive tests for bank mergers different from those applying to 
other sectors of American business. Second, it might, even beyond the banking 
urea, seriously dissipate enforcement efforts by decentralizing responsibility for 
decisions affecting Clayton Act, section 7. It was my view that both of these 
objections to section 23 are rooted in firm principles of equitable enforcement 
and uniform administration of justice. 

First, the proposed banking legislation prescribed for bank mergers would 
wenken section 7 standards. The factor of competition would be only one of 
humerous considerations to be taken into account by a banking agency in 
scanning a merger. Beyond that, the competitive considerations of section 2: 
specified, whether the acquisition may “lessen competition unduly or tend unduly 
to create a monopoly” are completely novel and are intended simply to be less 
stringent than those specified by Clayton Act, section 7, for other American busi- 
ness. <As the result, not only does that proposal prescribe pale antitrust stand- 
ards, but even that lesser standard is only one of many factors banking agencies 
must consider. <All told, then, that proposal does little more than give lipservice 
to insure competitive enterprise in banking. 

Banking agencies themselves recognize inherent difficulties in construing this 
jerry-built standard. While relevant language of the Clayton Act, section 7, has 
been on the books for almost a half century, proposed section 23’s “unduly” 
phrasing is completely novel. Realizing this, Chairman Martin has stated: * 

“[TWle recognize * * * that you have a legal groundwork for substantially 
lessening competition already in the framework of the law and that it may not 
he feasible to use unduly lessening competition.” [Emphasis added.] 

In support of this novel and weaker standard which, I repeat, is but one of 
a number of factors to be considered, the Comptroller of the Currency has 
attempted to show the harshness of section 7's standards in certain bank 
failure situations.” In nearly every instance, however, the Comptroller’s exam- 
ples do not require an abandonment of section 7 standards. Most situations he 
specifies fall squarely within the so-called “failing corporation” exemption, an 
exemption firmly imbedded in section 7. 

As the House committee reporting on amended section 7 put it: * 

“The argument that a corporation in bankrupt or failing condition might nor 
be allowed to sell to a competitor has already been disposed of by the courts. 
It is well settled that the Clayton Act does not apply in bankruptcy or receiver- 
ship cases. In the case of International Shoe Company v. The Federal Trade 
Commission (280 U. S. 291) [the House report continues] the Supreme Court 
went much further * * *” 

The Court there reasoned that where the corporation acquired is a corpora- 
tion with resources so depleted and the prospect of rehabilitation so remote that 
it faced the grave probability of business failure * * * we hold that the purchase 
of its capital stock by a competitor (there being no other prospective purchaser ), 
not with a purpose to lessen competition, but to facilitate the accumulated 
business of the purchaser and with the effect of mitigating seriously injurious 


11 6 





*‘ Hearings on legislation affecting corporate mergers, before Senate Antitrust Subcom- 
mittee, 84th Cong., 2d sess., May 23, 1956, p. 52. 

* The Comptrolier’s office stated the need for abandonment of sec. 7 as follows: 

“* * © That even though a sizable and even substantial reduction in competition were 
to be involved, the Office of the Comptroller of the Currency would favor and approve 
consolidations, mergers, and purchases involving the absorption by strong banks of weak 
banks or those facing imminent or ultimate failure because of important asset or unsolva- 
ble management weaknesses, lack of an adequate banking field as reflected by their earnings, 
usually located in overbanked cities or areas or in communities too small to support a 
banking institution.”  (Tbid., p. 73.) 

°H. Rept. 1191, 81st Cong., Ist sess. (1949), p. 6. 

280 U, S. 290. 308 (19405 
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consequences otherwise probable * * * does not substantially lessen competition 
or restrain commerce within the intent of the Clayton Act,” 

Likewise adopting this exception, the Senate committee report deemed this 
proviso would come into play when the acquired corporation is “heading in 
[the] direction” of bankruptcy.” 

This Department’s view of the International Shoe exception further indicates 
the absence of need for standards different from those of section 7. We have 
not prosecuted mergers where, because of either inadequate management, obso- 
lete equipment, or a failing market, the acquired corporation’s prospects for 
survival seemed dim. Gaging the likelihood of future business success, of 
course, may involve different factors in different industries. And, rest assured, 
that in considering bank mergers the Department of Justice would without 
doubt give careful attention to each banking agency’s judgment of a bank's 
chances to prosper. This anticipated pattern of section 7's enforcement against 
bank asset acquisitions should go a long way toward meeting the problem of 
“failing” banks some banking agencies have raised. 

Beyond equitable coverage is the problem of insuring uniform antitrust advice. 
Section 23 of the omnibus banking bill provides merely that the appropriate 
banking agency if it desires ‘may request the opinion of the Attorney General.” 
The banking agency is not obliged to do so. This, despite the fact that the 
Attorney General's advice would treat issues which, in the language of the 
Chairman of the Federal Reserve Board’s testimony before the Senate Antitrust 
Subcommittee, “are of a character quite different from the functions normally 
exercised by the Board,’ and again in his phrasing, involves “different spheres 
of Government operation.” To the same effect, Comptroller Gidney has 
stated ; * 

“T have not any competency in that [the antitrust] field. I do not know what 
the courts have done.” 

From this I conclude that such a banking statute amendment fails completely 
to insure informed advice on competitive factors in bank mergers. 

Failure to insure informed advice on competitive factors could have effects 
far beyond the banking field. Without this Department's right to intervene 
in bank mergers there might be as many different views of section 7’s standards 
and scope as there were agencies charged with its enforcement. The result 
could well be disparities in view which in turn spell real enforcement inequities. 
Enforcement effectiveness as well requires some procedure for this Department’s 
intervention. Otherwise, in our overall responsibility for section 7’s enforce- 
ment—and I refer here to responsibility entirely outside of the banking area— 
we would be bound by bank merger precedents we had no voice in picking or 
shaping. 

For all these reasons, then, this Department favors the approach embodied 
in the pending bills to apply section 7’s competitive standards to bank asset, as 
well as bank stock, acquisitions. As a spokesman for the American Bar Asso- 
ciation put it last year before the Senate Antitrust Subcommittee: ™ 

“* * * the American Bar Association favors and recommends enactment of 
the proposal to embrace asset acquisitions by banks within the coverage of section 
7. We believe that the law governing bank purchases of assets should conform 
to that which has controlled bank purchases of stock. The application of section 
7 to bank mergers should not turn on the distinction between acquiring stock 
and acquiring assets.” 

Even more broadly, I suggest, such amendment of Clayton Act, section 7 seems 
required by our basic belief in uniform application of our Nation’s law to all 
groups alike. In our more than half-century of Federal antitrust history. 
competition in banking has been deemed as important as in any other section of 
our economy. I see no reason for departing from that view now. 

Though this Department favors treatment of bank mergers, like other mergers, 
under Clayton Act section 7, should Congress conclude that bank asset acquisi- 
tions should be treated, initially at least, under the FDIC Act, I still would urge 
amendment of Clayton Act section 7. Amendment of section 7 should, of course, 
be coupled with revision of section 23 of the omnibus bank bill. That bank bill 





1228. Rept. 1775, 81st Cong., Ist sess. (1950), p. 7. 

13 Hearings on legislation affecting corporate mergers (S. 3341. S. 3424. H. R. 9424), 
before the Senate Antitrust Subcommittee, 84th Cong., 2d sess.,;May 23, 1956, p. 49. 

4 Thid., p. 80. 

15 Thid., May 25, 1956, p. 172. 
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should be amended to require, first, that, passing on any bank merger, the appro- 
priate banking agency consider, among other factors, Clayton Act section 7’s 
standards. Second, the Attorney General should be notified of each request 
tor approval and be assured some opportunity to intervene, or at least present 
his views on competitive problems, to the appropriate bank agency. Finally, 
again paralleling Bank Holding Company Act provisions, an antitrust savings 
clause should be included. This savings clause, along with amendment of Clay- 
ton Act section 7, would still enable the Attorney General to proceed should 
any bank merger unreasonably restrain competition. 

This suggested pattern of enforcement responsibility finds support, not only 
in the bank holding company provisions which Congress enacted last session 
and the Senate Banking Commitee again endorses, but also in a parallel pro- 
posal advanced by the Federal Reserve Board before this committee in 1955. 
Then, Chairman Martin recommended, you may recall, that each banking agency 
be required to consider competitive factors in passing on any merger and be 
authorized to seek the Attorney General’s advice. If the Attorney General 
concluded the merger would transgress section 7, according to Chairman Mar- 
tin’s proposal, the banking agency would be barred from approval. He went 
on to state :” 

“However, it should be clearly provided that, if the Attorney General has 
not been previously consulted by the appropriate bank supervisory agency and 
has not indicated an absence of objection on his part, he would continue to have 
full authority to institute proceedings under the Clayton Act, if he should deem 
it desirable, with respect to any situation resulting from the particular merger 
or consolidation.” 

In sum, these suggested revisions, offered as an alternative to treatment of 
bank mergers under section 7 alone, would maintain banking agencies initial 
responsibility to pass on bank mergers yet go a long way toward insuring 
effective application of a uniform competitive standard. Taken together, these 
suggested revisions would mitigate, if not minimize, the force of my objections 
to section 23 of the omnibus banking bill as reported out by the Senate committee. 

Beyond provisions relating to banks, the pending bills—H. R. 264 and H. R. 
2148—set forth certain requirements for notification before merger. Need for 
premerger notification stems from problems inherent in the present means avail- 
able for discovering mergers before they oecur. 

The Antitrust Division now has 21 lawyers responsible for, among other things, 
merger activity. In addition, a merger unit has been created in the Division’s 
Economic Section to assist these lawyers in merger problems. Before a merger 
can be appraised, however, it must be discovered. And a good part of the time 
und efforts of junior merger-staff members is required to ferret out mergers with 
potential anti-competitive effect before they occur. 

Their first step is to briefly review mergers and acquisitions reported, for 
example, by trade journals, financial newspapers, and manuals of investment 
such as Standard Corporation Records and Moody’s Industrials. From January 
1953 to date the staff has reviewed through this procedure about 2,250 reports 
of mergers and acquisitions. 

When the Division believes that the merger may have those competitive effects 
section 7 proscribes, further inquiry is required. The Department’s Legislation 
and: Clearance Section has since January 1953 set up special merger files in 
more than 165 instances which merited detailed inquiry. Some of these mergers 
have already resulted in the institution of proceedings. Others are still under 
inquiry, and still other proposed mergers were never consummated. 

This investigative burden, premerger notification should substantially relieve. 
The staff would no longer be required to scan in the same manner a variety 
of publications and financial periodicals. More important, many mergers not 
presently published in advance of consummation would be brought to the De- 
partment’s attention. 

This foreknowledge could spell a real enforcement advantage. A survey 
of those 165 mergers which, since 1953, have merited special inquiry reveals 
that in almost 30 percent—or 47—the Department did not know of the merger 
prior to its consummation. This means that in almost 80 percent of these 
special inquirines we had no chance to even consider moving for a preliminary 
injunction. Beyond that, in those 47 instances where this Department was in 


‘6 Hearings on A Study of the Antitrust Laws, before Senate Antitrust Subcommittee, 
S4th Cong., Ist sess., June 24, 1955, p. 691. 
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the dark prior to consummation, we had no choice appraising the wisdom of 
suit, but to face the quite understandable judicial reluctance to tear asunder 
what has already been joined. Notification in advance, thus would ensure a 
chance to move for preliminary injunction as well as avoid practical difficulties 
involved in unscrambling the omelette. 

Not only will the enforcement burden be eased, but premerger notification may 
well benefit the business community. Lawyers representing merging com- 
panies have frequently complained that disruption of business plans is lessened 
by Department action before merger consummation. Even in cases where merg- 
ing companies elect not to utilize the Department’s clearance program, it has been 
urged that (if the Department is going to proceed at all) we sue before con- 
summation. Premerger notification should, therefore, clearly systematize the 
process by which mergers are sifted and thus enable more prompt action when 
merited. 

Further, evenhanded enforcement requires notification. With that require- 
ment, a company that tries to conscientiously obey the law and seeks advance 
approval, would no longer have to stand by and watch its close-mouthed rival 
consummate a merger, thereafter relying on the natural indisposition of an 
enforcement agency or a court to proceed against a fait accompli. Thus mini- 
mized is the element of chance discovery in any decision to sue. 

How does the pending measures meet this need for premerger notification? At 
the outset, H. R. 2148 requires notice from merging corporations only “‘where 
the combined capital, surplus and undivided profits of the acquiring and the 
acquired corporations are in excess of $10 million.” <A figure of $10 million, 
we believe, strikes an effective and fair balance. It requires notification of 
mergers likely to be significant, but at the same time avoids an unnecessary 
burden on prosecuting staffs and the smaller businessmen by not requiring noti- 
fication of mergers less likely fraught with anticompetitive effects. This figure, 
moreover, accords with the views of the Federal Trade Commission, whose Chair- 
man in an appearance before your subcommittee last year declared : ™ 

“Going over our records we find that a figure of $10 million would cover over 
half of the mergers and acquisitions of which we have knowledge. Furthermore. 
that would include, I think, most of the acquisitions that have economic effect.” 

The required notice, the bill goes on, must be delivered “60 days” before the 
merger is consummated “to the Commission or Board vested with jurisdiction 
under the first paragraph of section 11 of this Act and to the Attorney General.” 
The bill would require merging corporations to furnish along with such notice, 
“the names and addresses, nature of business, products or services sold or dis- 
tributed, total assets, net sales, and trading areas of both the acquiring and the 
acquired corporations”—all information of the type likely to be already pre 
pared by merging companies. 

Next, the bill specifies: ‘‘The parties shall furnish within 30 days after request 
therefor, such additional relevant information within their knowledge or control 
as may be requested within 60 days after delivery of notice of the proposed 
acquisition by the Commission or Board vested with jurisdiction under section 
11 of this act or by the Attorney General.” This language would insure that ne 
business is obliged to produce information not within its knowledge or which 
it cannot, with some reasonable effort secure. It also limits the time during 
which enforcement agencies might, pursuant to this provision, request informa- 
tion to 60 days after delivery of notice. Without this provision, there would be 
no time limitation in which enforcement agencies might require corporations 
merging, or long since merged, to furnish information. Merging companies 
could, for example, be compelled to produce data long after the merger had been 
consummated—and even after suit had been filed by the Government. Both 
these provisions mivimize chances for undue burden on the business community. 

“Any corporation willfully failing to give notice or to furnish the required 
information,” the pending bill goes on, “shall be subject to a penalty of not less 
than $5,000 nor more than $50,000 which may be recovered in a civil action 
brought by the Attorney General.” Inclusion of this “willful” intent element 
would make purely inadvertent failures to notify or furnish information not 
subject to punishment. Only the “willful” violator of these provisions would 
be forced to pay. This civil remedy, moreover, is the sole means for enforcing 
compliance with notification provisions. 





1 Hearings before Antitrust Subcommittee of the House Judiciary Committee, January 
16, 1956, p. 2. 
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From these notice requirements, the bill exempts commercial transactions 
with no likely antitrust significance. First exempted is “any acquisition of 
stock when the stock acquired or held does not exceed 10 percent of the voting 
rights * * *.” The 10 percent figure reflects the general rule—and I emphasize 
that there may be significant exceptions—that 10 percent common-stock owner- 
ship in a corporation most times does not spell effective control. Thus carved 
out from notice strictures are de minimis stock acquisitions—made, if you will, 
with an eye to investment rather than control. 

Second, even when a purchase spells more than 10 percent voting control, 
immunity would nonetheless apply when “in a single transaction or series of 
related transactions, * * * the fair market value of the consideration paid for 
such stock” does not exceed “$2,000,000.” This exemption, too then, seeks to 
insure exclusion of routine, de minimis, stock acquisitions. 

Third, exempted by H. R. 2143 are stock acquisitions “which do not increase, 
directly or indirectly, the acquiring corporation’s share of voting rights in any 
other corporation.” This excludes transactions such as the receipt of stock 
dividends, certain assertions of preemptive rights, as well as purchase by a cor- 
poration of any of its own outstanding stock. 

Fourth, the proposed bill would exempt asset acquisitions which “in a single 
transaction or series of related transactions, by one corporation of ‘assets of 
any other corporation if the fair market value of the consideration paid for such 
assets in such transaction or transactions (after deducting the portion thereof 
comprising stock in trade used in the corporation or * * * business * * *) 
does not exceed $2,000,000.” This provision creates a de minimus exemption— 
$2 million or less—for asset acquisitions. In addition, it excludes—regardless 
of dollar amount—purchases of stock, supplies, and material usually undertaken 
in the course of daily business as well as any routine acquisition of a selling 
corporation’s stock in trade. 

Fifth. H. R. 2148 exempts from notice “acquisition by any corporation of 
bonds or other obligations without voting rights of any other corporation, 
securities issued by the United States, or by any State, Territory, or insular 
possession thereof, or by any political subdivision or public agency or instru- 
mentality of one or more of any of the foregoing.” Excluded by this provision 
would be countless transfers of bonded indebtedness with no acquisition of any 
voting rights. Where security transfers are involved, focus for antitrust con- 
cern is primarily on voting control; nonvoting security transactions, therefore, 
venerally raise few antitrust problems. 

This provision, in addition, exempts purchase of Government and municipal 
bonds. Such acquisitions generally pose no antitrust issue. 

Sixth, “any acquisition of real property. solely for office space or residence 
ise.” also is exempted from the notice requirements. This permits corporations 
to relocate, expand office facilities, or establish new offices without necessitating 
notice to the Government of transactions with probably no competitive conse- 
quence. In point of fact, to insure this exemption’s intended effect, this eom- 
mittee might well consider substituting the word “primarily” for the present 
langnage “solely.” 

Seventh, exempted also is, ‘any aequisition by any corporation from the Govy- 
ernment of the United States.” This language insures that premerger notifica- 
tion would in no way conflict with notification and clearance procedures Con- 
gress has specified for disposal of particular Government property. Each 
separate disposal statute, not this general premerger notification provision, 
would control. 

Fighth, an immunity is also given to acquisitions which are made “solely for 
the purpose of investment of assets, other than voting stock or other voting 
share capital, by any bank, banking association, trust company or insurance 
company in the ordinary course of its business.” This exempts routine asset 
investments by banks and insurance companies. As a practical matter, it applies 
particularly in insolvency, foreclosure, development. and lease-hack situations. 

Ninth. H. R. 2143 excludes any acquisition by any corporation, “if the ac- 
quiring corporation, prior to such acquisition, owned directly or indirectly, 
more than 50 percent of the outstanding voting stock of the corporation whose 
stock, or other share capital, or assets are acquired * * *.” This phrase exempts 
from notice requirements all transfers of stocks, or assets between parent and 
50-percent owned subsidiaries. As a practical matter, such subsidiaries are 
already controlled by its parent, and small purpose would be served by re- 
qniring notice of transactions between them. It would also exclude trans- 
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actions carried on between two or more subsidiaries of a common parent which 
owns 50 percent or more voting interest in each subsidiary. 

Finally, H. R. 2148 exempts “any acquisition of stock or assets which under 
specific provision of law requires the approval in advance of a Commission or 
Board or other agency of the United States and when so approved is exempted 
under any specific provision of law from the provisions of this section.” This 
exemption would permit regulatory agencies to exercise their powers under their 
organic statutes unimpaired by the provisions of this proposed law. Safe- 
guarding, as this provision does, some notice of regulatory action to the 
Attorney General, transactions within this category should be exempt. 

3eyond these exemptions already specified by H. R. 2143, I take the liberty 
of suggesting several other sorts of transactions this committee might well con- 
sider exempting. These are: First, sales of assets or stock pursuant to court 
or Government agency supervised dissolution; second, acquisition of stocks or 
assets by or from any foreign corporation unless such foreign corporation is 
engaged in commerce in the United States; third, stock and asset acquisitions 
by corporations engaged wholly in religious, educational, or charitable activities ; 
and fourth, acquisition of stock or assets by a corporation in connection with a 
financing or borrowing transaction where title to such stock or assets is ac- 
quired for collateral or security purposes. These sorts of transactions so rarel) 
raise exemption problems that they might well be exempted from notice re- 
quirements. 

These suggested exemptions I offer after a survey of all objections raised 
before this committee, the Senate Antitrust Subcommittee, as well as to the 
Justice Department. For your record, I submit a brief catalog of most 
exemptions thus far urged during congressional hearings, as well as some 
indication of the extent H. R. 2143, with amendments just offered, meets objec- 
tions to date. Against this background, the revised bill, I suggest, provides for 
most of these exemptions objectors have urged. 

Beyond that, H. R. 2148 has a build-in safeguard to insure that transac- 
tions with no likely competitive significance—even though not highlighted tu 
date—may still be exempted. Thus the bill specifies that notification require- 
ments shall not take effect until “one hundred and twenty days after their 
enactment.” And within that 120-day period, H. R. 2143 further requires: 

“The Commission or Board vested with jurisdiction under section 11 of this 
act, after consultation with and upon approval of the Attorney General, shal! 
establish procedures for * * * all or part of the notification and waiting re- 
quirements in appropriate cases * * *,” 

These required waiver provisions, to repeat, seek to ensure that transactions 
deserving exemption—whether or not foreseen now—would be excluded. Be- 
yond any unpredicted but deserving exemptions, waiver provisions might also 
take care of transactions so infrequent as to be inappropriate for statutory 
treatment, as well as particular instances of hardship as they arise. 

Finally, apart from exemptions, H. R. 2143 omits some retroactive safeguard 
for rights legally acquired before enactment of such legislation. Section 7 of 
the original Clayton Act in 1914, and its amendment in 1950, contained the 
following sentence: 

“Nothing contained in this section shall be held to affect or impair any right 
heretofore legally acquired: Provided, That nothing in this section shall be held 
or construed to authorize or make lawful anything heretofore prohibited or 
made illegal by the antitrust laws, or to exempt any person from the penal 
provisions thereof or the civil remedies therein provided.” 

In the interest of equity, some like provision, I feel, should be added to the 
proposed bill. 

Summing up then, I feel that the premerger notification provisions of H. R. 
2143 may, with those modifications suggested, meet squarely many of the 
objections thus far raised. These exemptions, let me underscore, apply only to 
premerger notification requirements and not to the substance of section 7. 
With the few revisions advanced today, this Department would favor the en- 
actment of H. R. 2148. So much for premerger notification. 


The Cuatrman. And I want to state that your testimony here this 
morning was very revealing and it will be very, very helpful to the 
committee. You will, as I understand it, continue to give us specific 
help on some of these amendments? 

Mr. Browne t. I will be very glad to. 
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The Cuatrman. The committee will now adjourn until 2:30, when 
we will hear the Counsel for the Department of Commerce, Mr. Nash. 

(Whereupon, at 12:30 p. m., the committee was recessed, to re- 
convene at 2: 30 p. m. of the same day.) 


AFTERNOON SESSION 


The CuHatrmMan. The committee will come to order. | 
Our first witness this afternoon is Mr. Frederick Nash, General 
Counsel of the Department of Commerce. 


TESTIMONY OF FREDERICK C. NASH, GENERAL COUNSEL, UNITED 
STATES DEPARTMENT OF COMMERCE 


The Cuaitrman. If you don’t mind, Mr. Nash, we haven’t got a full 
membership, but they will come in as we proceed, if it is all right with 
you to go along. 

Mr. Nasu. It is all right with me to go on, Mr. Chairman. 

The CHarrman. Have you a statement ! 

Mr. Nasu. Yes, sir. 

The CHarrman. You may proceed. 

Mr. Nasu. I am here to present the view of the Department of 
Commerce with respect to H. R. 264 and H. R. 2143. I might say at 
the outset that I am not going to comment at all on the provisions of 
those bills with regard to mergers of banking institutions. We feel 
that those are outside the scope of the Department of Commerce. And 
I would also like to say at’ the outset that we approve of the provisions 
of H. R. 2143 at the end extending the power to the Federal Trade 
Commission to obtain injunctions in certain cases. 

The Cuatrman. What was that last? 

Mr. Nasu. We approve of the part of H. R. 2143 that extends to 
the Federal Trade Commission the power to obtain injunctions. So 
I want to limit my comments to the premerger notification sections 
of the bill. 

The Department believes that legislation to require prior notice of 
mergers and similar transactions which might have an adverse effect 
upon competition, or might promote monopolies, would be a highly 
desirable addition to the antitrust laws. Such legislation would en- 
able the Government to make a preliminary determination as to 
whether or not the proposed transaction was in itself a violation of 
the antitrust acts and to take appropriate action in cases where it is 
cleemed advisable. 

Wisely administered, such legislation would obviate the necessity 
of unscrambling corporate mergers entered into in violation of the 
antitrust acts; while at the same time such provisions would, if care- 
fully drawn, afford a minimum of inconvenience, delay, and disrup- 
tion to private business. 

On the other hand, premerger notification legislation which effec- 
tively prevented unobjectionable mergers, consolidations, or similar 
transactions, either because of the delay involved or the extra burden 
of work or risks — upon the parties to the proposed transaction, 
would be viewed by the Department as creating a problem as great as 
the problem it is intended to meet. To avoid this result, the Depart- 
ment has some suggestions to make in connection with the exemptions 
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and. the consequences of notification or failure to notify which are 
inherent in the bill. 

In outlining the views of the Department as to what would con- 
stitute appropriate legislation in these areas, I would like to relate 
my comments to H. R. 2143, which the Department believes to be, on 
the whole, a constructive approach to the problem. 

The exemption provisions of the present bill represent, in our 
opinion, a substantial improvement over those of earlier proposals for 
this same general purpose. Rather than providing an inflexible 
requirement that transactions between corporations of a certain size 
are to be subject to its procedure, H. R. 21483 recognizes that, regard- 
less of the size of the parties, there are many types of transactions 
which have no significant effect wpon competition, and the bill exempts 
many such transactions from its provisions. 

We wholeheartedly endorse this method of dealing with the prob- 
lem, and by and large coneur in the provisions of H. R. 2143 for this 
purpose found on pages 4, 5, and 6 of the bill. 

We specifically endorse clauses 1, 2, 3, 4, 5, 7, and 10 of H. R. 2145. 
but we have two suggestions to make for changes of exemptions in 
the other clauses not included in that list. 

With respect to clause 6 on page 5, we would like to suggest the 
possibility of broadening the exemption to recover unimproved rea! 
property. 

Mr. Prerce. Mr. Nash, would you explain to us why you think the 
acquisition of unimproved real property should be exempted ? 

Mr. Nasu. The reason I think the acquisition of unimproved rea! 
property should be exempted is that it is hard for me to conceive of a 
situation where the mere acquisition of unimproved real property 
would result in any restraint on competition or in any tendency to 
create a monopoly. 

The CHarrMANn. Suppose there are two concerns, both in the real- 
estate business, and the holdings are mainly unimproved property. 
Would you say that exemptions should still persist 

Mr. Nasu. I think that, in connection with concerns which are 
engaged primarily in the real-estate business, the probabilities «wre 
that interstate commerce won’t be involved in that sort of a transac 
tion, if they are engaged purely in the buying and selling of real 
estate. 

Mr. Prerce. What about interstate companies engaged in the timbet 
business, lumber companies? 

Mr. Nasu. I would think that the same remark would apply to 
companies engaged in that business so far as their ownership of land 
is concerned. Now, it would be an entirely different matter as far as 
their buying and selling of timber. 

The CuarrMan. Suppose you have a woodpulp company or paper 
company, and they buy a vast quantity of timberland, the trees of 
which were to be cut down and used for the manufacture of woodpulp : 
would that still be exempt ? 

Mr. Nasu. I think that my exemption would include exempting 
that. Actually, that would enable them—I suppose that alwavs the 
buying of land involves some preemption of the available supply. |! 
think timber would be an excellent illustration of that. But IT an 
not sure that that kind of a thing is within the scope of the antitrust 
laws. 
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The Cuairman. Go ahead, Mr. Nash. 

Mr. Maerz. As the chairman pointed out, Mr. Nash, suppose you 
have a paper company which buys from its competitor a large amount 
of timberland; might not that transaction have a significant com- 
petitive effect / 

Mr. Nasu. I suppose that it would in that case; I think you are 
right. 

Mr. Maerz. Second, would your proposed exemption relate to the 
purchase of oi] leases from the Government / 

Mr. Nasu. It would not. I do not have in mind that it would re- 
late to purchase of oil leases. Really what I have in mind is non- 
productive, idle, real estate. 

The Cuatrman. I think there is merit in your general statement, 
but. I can, see that it might involve some ramifications which the 
committee would consider. 

Mr, Nasu. I think that is right, Mr. Chairman. 

The CuarrMan. Supposing you go ahead. 

Mr, Nasu. I won’t comment on clause 8, because it relates to the 
bank question. 

Clause 9, I think, fails to take into account one type of transac- 
tion. We would recommend that clause 9 be amended to exempt 
transactions where 50 percent or more of the stock of the acquiring 
corporation is owned by the corporation from which the assets are 
acquired. 

That is just the reverse of what the first sentence of that clause now 
provides. And I can’t see that it would make any difference which 
way you applied it. It seems to me it should be broad enough to 
include 

The Cuarrman. Work both ways? 

Mr. Nasu. Work both ways. 

Mr. Mauerz. I take it, Mr. Nash, you refer to a situation where the 
subsidiary corporation acquires the parent, is that essentially the 
situation you recommend be exempted ? 

Mr. Nasu. That, or acquires assets of the parent company, leaving 
the parent, maybe, as just a holding company. 

The Cuatrman. I think it is a very good suggestion. 

Mr. Nasu. One further type of transaction should, in our opinion, 
be.meorporated in the exemption provisions of the bill. It is believed 
that transactions which involve pledging of stock or transfer of title 
solely for providing collateral and acquisitions of securities by per- 
sons acting as underwriters, and so forth, in connection with the 
marketing of securities, should be specifically exempted. 

[ don’t believe that such transactions in and of themselves affect 
competition. 

It is therefore recommended that the following language be added 
as clause 11: 





(11) any acquisition of assets, stocks, or other share capital of a corporation 
in connection with a financing or borrowing transaction where title to such 
stock or asset is acquired as collateral for security purposes and not for in- 
vestment or control; or any acquisition of stock or other share capital by any 
person acting as underwriter, dealer, or broker in connection with the market- 
ing of such securities. 











82 PREMERGER NOTIFICATION 


The CuairMan. I think the Attorney General agrees with you. 

Mr. Nasu. I heard him make that statement this morning, Mr. 
Chairman. 

With the minor modifications outlined above, the exemption pro- 
visions of H. R. 2143 would merit the unreserved endorsement of 
the Department of Commerce. 

Now as to the consequences of notification or failure to notify. 

The length of the waiting period should be held to as short a period 
as possible without denying the Government adequate time to make 
its determinations and take action, if needed. Assuming that infor- 
mation in addition to that required in the notice is needed and that the 
entire 30 days provided in the bill for furnishing the same is used 
up, the Government still would have 30 days for its own purposes. 

Presumably the determination as to whether or not to request addi- 
tional information could be made in a very short period, say 5 days. 
This would leave 25 days at the end for determining whether or not 
to take any action to delay the merger. The Department feels that 
perhaps this is longer than necessary, that perhaps 10 days would be 
adequate and that, therefore, the overall 60-day period could be safely 
shortened to 45 days. 

I would like to add in that that I would think that probably the 
experience of the Department of Justice and the Federal Trade 
Commission in these matters should control, and I don’t propose to 
recommend, if they feel that it should be 60 days, I don’t propose to 
recommend that it be shortened. 

Mr. Keattne. The Chairman of the Federal Trade Commission 
wants to increase it to 90 days? 

Mr. Nasu. I realize that. 

Mr. Keatina. I think I agree with you that it should be as short 
as possible, if it is going to hold up a transaction. 

The Cuatrman. I think the way you put it is very apt, the length 
of the waiting period should be held to as short a period as possible 
without denying the Government adequate time to make its dotioreni- 
nation to take action if needed. I think that is a very good way to 
put it. 

Mr. Nasu. The reason I put the statement in here is because I 
would like to have that situation made just as short as possible. that 
waiting period. But on the other hand I realize you can’t impair 
the effectiveness of the provision itself. And I think if it is made 
too short, it would be rendered perhaps largely ineffective. 

H. R. 2143 as now drafted might be construed to make illegal any 
acquisition which does not fall within the exceptions and which does 
not have the effect substantially to lessen competition or to tend to 
create a monopoly, solely by reason of the fact that notice was not 
given or required information furnished. 

Without clarification, the premerger notification requirements 
might be used as a basis for a divestiture suit by the Government or 
a triple-damage action by some person injured by the acquisition. 
If the language were so interpreted, these consequences would follow 
even though the failure to give notice or furnish information was not 
willful. 

The Cuatrman. You may remember we had a colloquy—— 

Mr. Nasu. I remember it very well, Mr. Chairman. 
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The Cuatrman. We sort of left it this way, that we would either 
put some language in the bill to make that clear—or put it into a 
report so that the legislative history would leave no doubt. Maybe 
it would be better to put it right in the bill. 

Mr. Nasu. I think it would be better to put it in the bill, Mr. 
Chairman. 

I have some language that is included in my statement here; I 
won’t read that, but 1t follows right here after this. 

We also urge inclusion of a provision for mandatory confidentiality 
for information provided under this statute with appropriate penal- 
ties and exceptions to allow litigation to proceed. This recommenda- 
tion is made in the light of our experience with data given to the 
Department under several of its programs—the Census Bureau, Busi- 
ness and Defense Services Administration, and Bureau of Foreign 
Commerce, for example. 

Such a provision would also do much to allay the fears of business- 
men that prenotification proceedings would be tantamount to public 
announcement of the proposed transaction with all the attendant diffi- 
culties and problems that premature public disclosure may bring. 

The CHatrman. Let us have the benefit of your views, and submit 
some appropriate language you would suggest. 

Mr. Nasu. I have a draft here I would be glad to submit. 

Ineidentally, I note that the proposed fourth paragraph of section 
7 commencing on page 6, line 13, though apparently intended to be a 
restatement of the present third paragraph of that section, omits the 
words “their immediate lawful business, or” after the words “actual 
carrying on of” at page 6, line 20. It seems to me that these words 
should be restored. Perhaps their omission was inadvertent. 

I think that ought to go back in there. 

The Cuarrman. I have been informed by counsel that it is a typo- 
graphical error. 

Mr. Nasu. I think that is probably what it was. 

Those are all the comments I have to make, Mr. Chairman. Thank 
you very much for the opportunity of presenting them. 

The CuatrMAn. Well, we are grateful to you, sir, and we are sorry 
we had to keep you waiting so long. But we will be very glad to take 
deeply into consideration your suggestions, and later on if you want to 
confer with counsel and give him any of that language that you want 
inserted in the bill, other than what you have indicated here in your 
statement, that would be welcome. 

Mr. Nasu. Thank you very much. 

The Cuatrman. And I think we will put your statement right in 
the record. 

Mr. Nasu. Fine. 

(The complete prepared statement of Mr. Nash is as follows :) 


STATEMENT oF Hon. FREDERICK C. NASH, GENERAL COUNSEL, UNITED STATES 
DEPARTMENT OF COMMERCE 


Mr. Chairman, I am Frederick C. Nash, General Counsel of the Department of 
Commerce. I am here to present the views of the Department with respect to 
H. R. 264 and H. R. 2148, bills to require prior notice to the Government of 
mergers and related business consolidations and acquisitions. 

The Department believes that legislation to require prior notice of mergers 
and similar transactions which might have an adverse effect upon competition, or 
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might promote monopolies, would be a highly desirable addition to the antitrust 
laws. Such legislation would enable the Government to make a preliminary 
determination as to whether or not the proposed transaction was in itself a vio- 
lation of the antitrust acts and to take appropriate action in cases where it is 
deemed advisable. Wisely administered, such legislation would obviate the 
necessity of unscrambling corporate mergers entered into in violation of the 
antitrust acts; while at the same time provisions would, if carefully, drawn, 
afford a minimum of inconvenience, delay, and disruption to private business. 

On the other hand, premerger notification legislation which effectively pre- 
vented unobjectionable mergers, consolidations or similar transactions, either be- 
cause of the delay involved or the extra burden of work or risks placed upon the 
parties to the proposed transaction, would be viewed by the Department as 
creating a problem as great as the problem it is intended to meet. To avoid this 
result, the Department has some suggestions to make in connection with the 
exemptions and the consequences of notification or failure to notify. 

In outlining the views of the Department as to what would constitute appro- 
priate legislation in these areas, I shall relate my comments to H. R. 2148, which 
the Department believes to be, on the whole, a constructive approach to the 
problem. 

The exemption provisions of the present bill represent, in our opinion, ‘a sub- 
stantial improvement over those of earlier proposals for this same general 
purpose. Rather than providing an inflexible requirement that transactions. be- 
tween corporations of a certain size are to be subject to its procedure, H. R. 2143 
recognizes that, regardless of the size of the parties, there are many’ types of 
transactions which have no significant effect upon competition, and the bill 
exempts many such transactions from its provisions. 

We wholeheartedly endorse this method of dealing with the problem, and by 
and large concur in the provisions of H. R. 2143 for this purpose found on pages 
4, 5, and 6 of the bill. 

We specifically endorse clauses 1, 2, 3, 4, 5, 7, and 10 of H. R. 2143. We wish 
to suggest the following amendments to these provisions which we regard as 
mainly technical in nature. 

With respect to clause 6, on page 5, we recommend that the provision be 
broadened to exempt acquisition of unimproved real property. 

Clause 8 appears to be a matter of primary concern to other agencies, and we 
have no comments with respect thereto. 

Clause 9 fails to take account of one type of transaction. We recommend that 
clause 9 be amended to exempt those transactions where 50 percent or more of 
the stock of the acquiring corporation is owned by the corporation from which 
the assets are acquired. 

One further type of transaction should in our opinion be incorporated.in the 
exemption provisions of the bill. It is believed that transactions which involve 
pledging of stock or transfer of title solely for providing collateral, and acquisi- 
tions of securities by persons acting as underwriters, etc., in connection with 
marketings of securities should be specifically exempted. Such transactions do 
not of themselves affect competition. 

It is therefore recommended that the following language be added as clause 11: 

*“(11) any acquisition of assets, stocks or other share capital of a corporation 
in connection with a financing or borrowing transaction where title to such 
stock or assets is acquired as collateral for security purposes and not for in- 
vestment or control: or any acquisition of stock or other share capital by any 
person acting as underwriter, dealer or broker in connection with the marketing 
of such securities.” 

With the minor modifications outlined above, the exemption provisions of 
H. R. 2143 would merit the unreserved endorsement of the Department of 
Commerce. 

Now as to the consequences of notification or failure to notify: 

The length of the waiting period should be held to as short a period as pos- 
sible without denying the Government adequate time to make its determinations 
and take action, if needed. Assuming that information in addition to that re- 
quired in the notice is needed and that the entire 30 days provided in the bill for 
furnishing the same is used up, the Government still would have 30 days for its 
own purposes. Presumably the determination as to whether or not to request 
additional information could be made in a very short period, say 5 days. This 
would leave 25 days at the end for determining whether or not to take any 
action to delay the merger. The Department feels that perhaps this is longer 
than necessary, that perhaps 10 days would be adequate and that, therefore, the 
overall 60-day period could be safely shortened to 45 days. 
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H. R. 2143 as now drafted might be construed to make illegal any acquisition 
which does not fall within the exceptions and which does not have the effect 
substantially to lessen competition or to tend to create a monopoly, solely by 
reason of the fact that notice was not given or required information furnished. 
Without clarification, the premerger notification requirements might be used as 
a basis for a divestiture suit by the Government or a triple damage action by 
some person injured by the acquisition. If the language were so interpreted, 
these consequences would follow even though the failure to give notice or fur- 
nish information was not willful. The Department believes that any such result 
would be undesirable and that the civil penalty provided in the bill should be 
the only remedy of the Government and that no other person should have any 
remedy under the antitrust laws. Furthermore, the Department feels that it 
should be made clear that the ciyil penalty can be collected only if the acquisi- 
tion is consummated. 

Accordingly, it is recommended that the sentence providing for the civil 
penalty on page 3 of H. R. 2143 be changed to read as follows: 

“Any corporation which has consummated an acquisiiton, notice of which is 
required to be given under this paragraph, and has willfully failed to give the 
notice or to furnish the required information shall be subject to a penalty of not 
less than $5,000 or more than $50,000 which may be recovered in a civil action 
brought by the Attorney General. If the acquisition does not constitute a vio- 
lation of the provisions of the first paragraph of this section, the United States 
shall have no other remedy and no person shall be entitled to sue either party 
to the acquisition under the antitrust laws for failure to give notice or to fur- 
nish the required information under this paragraph.” 

We urge inclusion of a provision for mandatory confidentiality for informa- 
tion provided under this statute with appropriate penalties and exceptions to 
allow litigation to proceed. This recommendation is made in the light of our 
experience with data given to the Department under several of its programs— 
the Census Bureau, Business and Defense Services Administration, and Bureau 
of Foreign Commerce, for example. 

Such a provision would also do much to allay the fears of businessmen that 
prenotification proceedings would be tantamount to public announcement of the 
proposed transaction with all the attendant difficulties and problems that pre- 
mature public disclosure may bring. 

Incidentally, I note that the proposed fourth paragraph of section 7 com- 
mencing on page 6, line 13, though apparently intended to be a restatement of 
the present third paragraph of that section, omits the words “their immediate 
lawful business, or’’ after the words “actual carrying on of” at page 6, line 20. 
It seems to me that these words should be restored. Perhaps their omission 
was inadvertent. 

The Bureau of the Budget has advised that it would interpose no objection to 
the presentation of this statement before your committee. 

I wish to thank you for the opportunity to present the views of the Depart- 
ment on this legislation. 


Mr. Marerz. Mr. Nash, do you have a draft of suggested changes 
bevond those set forth in your statement ? 

Mr. Nasu. I have some language on the confidentiality that is not 
included in the statement. 

The Cuarrman. He will submit that. 

Mr. Nasu. IT only have one copy here, but I will submit several 
copies. 

Mr. Keating. You make it a criminal offense to disclose information 
of a confidential character ? 

Mr. Nasn. Yes; it makes it a criminal offense. 

Mr. Keatrine. The Attorney General indicated to us that that is 
already a antidisclosure criminal provision in the Federal Govern- 
ment. Do you know anything about that? 

Mr. Nasu. Yes; there is such a provision, but I think on account of 
the language of the section that it might not cover all of the informa- 
tion that would be disclosed on this kind of a proposition. 

Mr. Keatine. It is not limited to security cases, the present Jaw. 
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Mr. Nasu. The present law provides for penalties in the event of 
disclosure of trade secrets, secrets of operations of businesses, that are 
mechanical in nature, and also provides for penalties in the case of dis- 
closures of income and profit and loss figures. I don’t believe the mere 
fact of an impending emergency itself would come within those 
provisions. 

Mr. Keating. Is it your proposal to broaden the existing statute 
or write something into this legislation ¢ 

Mr. Nasu. I would suggest writing something into this particular 
legislation to cover this matter. 

Mr. Houirzman. You don’t feel, sir, that the existing legislation the 
Attorney General told us about would be adequate to cover this 
partic males situation; do you? 

Mr. Nasu. I do not believe so, sir. 

Mr. Keatixe. W ell, I am inclined to feel there should be something 
in the way of a penalty for disclosing this information, because it is 
very essential that this be kept confidential. But it won’t do any good 
if it isn’t enforced. Now, I didn’t know anything about this present 
statute until this morning, but up to now I thought you got penalized 
for withholding infor mation instead of giving it. 

Mr. Nasu. I think that something should be written in here to covet 
this particiular situation. 

The CHarrmMan. My attention is called to a hearing last year in 
which there appears the following statement by Mr. Rogers, the 
Deputy Attorney General: 

Section 2 of the bill would amend section 905 of title 18 of the United States 
Code to make it a violation to disclose confidential information submitted to the 
Government pursuant to the notification provisions of section 7. It has been the 
policy of the Department to regard as confidential the information submitted by 
corporations. Statutory prohibitions against the disclosures of this information 
is not therefore deemed to be essential, and might in fact seriously curtail the 
discretion of the Attorney General in his administration of antitrust enforcement. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WirrLtiAM B. Rogers, 
Deputy Attorney General. 

That was a letter addressed to the chairman of the Senate Judiciary 
Committee under date of May 25, 1956. 

Mr. Nasu. There is, I understand, in the Department of Justice a 
rule against disclosure of information that leaves it within the dis- 
cretion of the Attorney General and certain Assistant Attorneys 
General as to whether or not it will be disclosed. 

The CHairmay. Is there any provision applicable to the SEC that 
makes it a penal offense to disclose confidential information ? 

Mr. Nasu. I don’t know, Mr. Chairman. 

Mr. HoitzmMan. You say this isa Department rule rather than a law 
on our books ¢ 

Mr. Nasu. There is a law, but they also have a rule. 

Mr. Materz. Mr. Nash, I might point this out—and I am sure you 
have considered it—both the Department of Justice and the Federal 
Trade Commission have in effect merger-clearance programs under 
which corporations proposing to merge submit voluntarily to the 
agencies a considerable amount of confidential information. To the 
committee’s know ledge, in the number of years that those programs 
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have been in effect, no confidential information has ever been made 
public. 

Mr. Keattne. Which department is that? 

Mr. Maerz. Both the Department of Justice and the Federal 
Trade Commission, in connection with the merger-clearance programs. 

Mr. Nasu. I think that is probably true, but I think there is some 
difference between a voluntary submitting of information and the 
submitting of information required by law. 

The CHarrMan. I take it, it is your opinion that the corporations 
which submit the information would feel more secure if they knew 
there was some criminal penalties attached to disclosure ? 

Mr. Nasu. I think that is right, Mr. Chairman. 

Mr. Kratine. One of the big cries I have heard from business is 
that everyone would know about anything that got into the hands of 
the Government. They say the Government cannot keep anything 
secret. And that is one of the big arguments they make against this 
whole provision. So I think it would be helpful to have some penalty 
in there against disclosure—I think they are unduly worried—I don’t 
think the amount of disclosure without the penalty would be anything 
like what they contend, but I think it would strengthen the bill. 

The Ciairman. I think the gentleman is right. 

Are there any other questions ? 

( No response. ) 

The CuairmMan. Thank you very much, Mr. Nash. 

Mr. Nasu. Thank you, Mr. Chairman. 

The CnairmMan. Our witnesses for tomorrow will be the following: 
Mr. Gwynne, Chairman of the Federal Trade Commission, to be fol- 
lowed by Mr. R. M. Gidney, Comptroller of the Currency, and Mr. 
H. Earl Cook, Chairman of the Board of the Federal Deposit Insur- 
ance Corporation. The last witness will be Mr. Wendell B. Barnes, 
Administrator, Small Business Administration. 

We will now adjourn until 10 o’clock tomorrow morning. 

(Whereupon, at 3 p. m., the committee adjourned, to reconvene at 
10. a.m. Thursday, March 7, 1957.) 
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THURSDAY, MARCH 7, 1957 


Hovse or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 

Present: Representatives Celler, Rodino, Rogers, Holtzman, Keat- 
ing, McCulloch, and aa 

Also present: Herbert N. Maletz, chief counsel, and Samuel R. 
Pierce, Jr., associate counsel. 

The CuarrMAn. The subcommittee will come to order. 

The first witness this morning is our former member, whom we 
welcome back to this committee, Hon. John W. Gw ynne, of the Federal 
Trade Commission. 

Mr. Chairman, we are very glad to hear from you. 


TESTIMONY OF JOHN’ W. GWYNNE, CHAIRMAN, FEDERAL TRADE 
COMMISSION, ACCOMPANIED BY EARL W. KINTNER, GENERAL 
COUNSEL 


Mr. Gwynne. Mr. Chairman, it is a privilege and pleasure to be 
back here with this committee, on which at one time I had the honor to 
serve, and, of course, to express briefly the opinion of the Commission 
on the two bills on which we have been asked to furnish opinion, that 
is, H. R. 264 and H. R. 2143. 

Each of these bills has to do with (1) prior notification of corporate 
mergers and (2) applications for restraining orders to enjoin mergers 
or to maintain the status quo in certain cases, pending further action 
by the Commission. The Federal Trade Commission favors both 
of these objectives. 

In view of certain objections that have been urged to premerger 
notification, attention should again be called to the fact that this pro- 
posed amendment to section 7 of the Clayton Act has to do with pro- 
cedural rather than substantive matters. It proposes no change in 
the tests by which the legality of a merger is to be determined. It 
makes no merger or acquisition unlawful which was previously lawful. 
It gives the Federal Trade Commission no authority to prohibit any 
mergers. There are many laws, both national and local, which require 
the citizen, before embarking on certain ventures, to contact public 
officials and to meet established requirements, thought to be in the 
public interest. This applies in many fields of human endeavor, 
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transportation and building construction being ready examples. In 
many instances, these requirements go further, and provide for actual 
licensing or prohibition of certain acts. H. R. 264 and H. R. 2148 do 
not fall within this type of legislation. 

Reduced to simple language, the amendment simply provides that 
certain corporations proposing to acquire part or all of the property 
of another corporation shall do the following: 

(1) Notify the Attorney General and the proper commission of such 
intention. 

(2) Furnish certain information required by law. 

(3) Refrain from putting the merger or acquisition into operation 
until the end of the waiting period. 

We favor the suggested procedure for purely practical reasons. 
It will make more effective the enforcement of the present law. It will 
be a timesaver and a moneysaver. It will enable the Commission to 
perform more quickly and more accurately the duties already imposed 
upon it by law. The present section 7 provides in substance : 

That no corporation engaged in commerce shall acquire, directly or indirectly, 
the whole or any part of the stock or other share capital, and no corporation sub- 
ject to the jurisdiction of the Federal Trade Commission shall acquire the whole 
or any part of the assets of another corporation engaged also in commerce, where 
in any line of commerce in any section of the country the effect of such acquisi- 
tions may be substantially to lessen competition, or to tend to create a monopoly. 

The law does not prohibit all mergers or acquisitions. It bans only 
those where a certain result seems probable, It lays down no arti- 
ficial formula of measurement. It is based entirely on the desire to 
protect competition and to prevent monopoly. 

The duty of enforcing this rather clear mandate is placed in part 
upon the Federal Trade Commission. In performing these duties, 
three steps are necessary : 

(1) A discovery of the fact of the acquisition or intended acquisi- 
tion. 

(2) A hasty preliminary investigation to determine if the acquisi- 
tion belongs in the questionable category. 

(3) A more thorough investigation, if question (2) is answered in 
the affirmative. This investigation needs to develop the facts neces- 
sary to bring a prompt action if thought. proper, or even,to file an 
application for a restraining order if that appears proper. 

All of this must necessarily take some time even under the most 
favorable circumstances. Under the present system, there are some 
unfavorable circumstances. The most important one is that there is 
no place where the necessary information can be quickly and certainly 
found. In the 18 complaints we have filed since the adoption of the 
Celler-Kefauver amendment, we obtained information as follows: In 
one case, the acquiring corporation applied for clearance; in another, 
the information was furnished by minority stockholders; in a third, 
the fact of the pending merger was discovered by our field investi- 
gators while toting into another matter. In all other cases, our first 


knowledge came from reading financial journals. 

At the present time, members of the staff scan financial papers and 
other similar sources for the first lead. Some reported acquisitions 
may be ruled out quickly as obviously not posing a threat to competi- 
tion. In many others it is not so easy. If the matter appears doubt- 
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ful, we can secure such other information as we need either by corre- 
spondence or personal contact. We also utilize such other information 
as is available from various public sources. 

Much of the desired information is in the possession of the corpora- 
tions concerned. A program of furnishing it to the Commission at the 
very threshold of the inquiry would greatly facilitate our work and 
would lead more quickly and economically to the answer to the ques- 
tion in which we all are vitally concerned—and I think the corpora- 
tions are concerned in that too—to wit, does this proposed acquisition 
pose a probable threat to competition ? 

In drafting the legislation, care must be taken not to require report- 
ing of transactions not useful for the purpose indicated. During the 
last session, congressional committees and others suggested certain 
exceptions to the notification provision. Many of these are good. 
There may be others which should have careful consideration. All we 
desire is a law which will meet the necessities of practical law enforce- 
ment and yet avoid unnecessary harassment of the parties affected. 

H. R. 264 provides for a 90-day waiting period, while H. R. 2148 
calls for 60 days—which IT presume could be extended to 90 days if the 
rqeuirement is for additional information. 

The Cuairman. Which do you prefer? ‘ 

Mr. Gwynne. Well, the Commission prefers 90 days, that is, a 
total of 90 days. However, as the Attorney General said yesterday, 
there is no magic about that figure. There are many cases presented 
to the Commission where a rather quick investigation will disclose 
that there is no need for the Commission to take any action. And there 
will be cases where it will be a little more difficult to get the necessary 
facts to make a sound decision. It will depend too, I think, in part 
on the cooperation that the Commission or the Attorney General’s 
Office may receive from the corporations themselves. If they furnish 
the necessary facts and promptly present such additional facts, time 
will be greatly cut down. 

I can say that, the Commission itself has had some experience in 
the matter. I can cite you two instances. We now have occasionally 
a corporation that comes in and asks for a clearance. When that is 
done that is assigned to some member of the Commission to supervise, 
to take it and make it his responsibility to see that the clearance is 
gotten out at the earliest moment. We had one just recently where 
the matter was completed in slightly less than 60 days. 

I recall another instance where a corporation was contemplating 
buying another one. The acquiring corporation was a large one. The 
company that wished to sell was in financial difficulties, in fact, they 
had in mind to file a petition in bankruptcy during the next week. 
They came to the Commission with those rather simple facts, and facts 
that could be clearly demonstrated, and the Commission ve 
promptly, in a very short space of time, indicated that it had no 
intention of taking any action in that sort of a situation. 

Mr. Kratine. What do you do, give them a letter in that regard? 

Mr. Gwynne. Yes. We speak of it as a clearance. Tt is not, of 
course, good terminology. We simply say that, based on the situation 
7 presented to us, we do not contemplate any further action at this 

ime. 


Mr. Horrzman. You feel that 60 days’ time is adequate ? 
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Mr. Gwynne. Well, as I say, the Commission has adopted this 
report that I am presenting, and they prefer 90 days. 

Mr. Keatinea. They prefer 90? 

Mr. Gwynne. However, I think that certainly less than 90 days 
would be ample in the gre eat majority of cases. There might be some 
cases where a 90-day provision would be a good one. 

Well, to go on, speaking of this time provision, after all, a merger 
of two or more corporations is an important step, not only for the 
management and stockholders, but for competitors and the buying 
public. We assume that such ventures are not usually undertaken 
without considerable study. Furthermore, from the date of the tenta- 
tive decision to merge until the final consummation, many steps ordi- 
narily will be taken and considerable time will elapse. If the notice 
were given at the earliest possible date, this time could run concur- 
rently with the waiting period. 

Both bills specify certain items which shall be included in the noti- 
fication statement. The report furnished by the Commission to the 
chairman of the House Judiciary Committee suggests the inclusion of 
a few additional items, as set out in our reports which we have filed. 

In that connection, in going over this provision again this morn- 
ing, I wanted to call your attention to the fact that the suggestion 
we made in the letters we sent to the committee was to include a few 
other items and maybe to clarify a few items. 

However, I note that our suggestions do not include one item which 
is in both of these bills and which I think should be included in the 
statement that is to be furnished, and that is the “total assets.” I 
think you have very properly included that item in both of these bills. 

In addition, the Commission suggests the giving of authority to the 
agency to add to or remove from the list of items to be included in 
the statement, thus giving greater flexibility to take advantage of 
experience gained in enforcing the law. H. R. 2143 contains a list of 
numbered exemptions from the notification requirement. I have no 
comment (and certainly no objection) to the following: 

(3) stock acquisitions which do not increase voting rights; 

(5) acquisitions of bonds or other obligations without voting rights or 
governmental securities ; 

(6) acquisitions of real property solely for office or residential use. 

I recall in the hearing last year someone suggested an instance 
where a large corporation bought from another corporation a tract of 
land, very valuable land, to be used as a parking lot, where the con- 
sideration might run into a sizable figure. I presume the language e 
this exception is meant to be broad enough to cover that sort of : 
situation. 

Mr. Keratrnea. I don’t know as that would cover parking. 

Mr. Gwynne. I think it should be covered, frankly; don’t you? 

Mr. Krattna. Yes; I do. 

Mr. Gwynne. That is a parking lot that is used in connection with 
the office or the plant. 

Mr. Keatrnc. Solely for office or residential use or accessory there- 
to, or some such language as that. 

Mr. Gwynne. That is right. 

ral Kr. ATING. It was suggested yesterday to change the word “sole- 
ly” to “primarily.” 

Mn Gwynne. I would agree with that, too. 
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Mr. Rocers. You feel, if additional authority is given to the 
agency to acquire additional information other than set out in the bill, 
that there is no likelihood that they could abuse that so as to delay 
the possible merger ? i 

Mr. Gwynne. You mean getting back to the requirement that you 
ean get additional information ? 

Mr. Rocers. Yes. 

Mr. Gwynne. Well, it is my understanding that that does not affect 
the waiting period ; does it ? 

Mr. Rocers. It may not, but if we put a minimum or maximum time 
on it, that might be true. But if they are given 90 days, as an example, 
and the Department rightfully arrives at the conclusion that it should 
have additional information, and they request it, the company would be 
willing to comply with the request, but it may take beyond the 90 days. 
And, of course, I think that out of it there may come a suggestion 
that they extend it beyond the 90 days as a matter of cooperation. ‘The 
Department might say: “If we have the additional information, we 
may arrive at a different conclusion.” 

Now, the question that occurs to me is this: If the authority is given 
to the agency to obtain additional information from what is set forth 
in the bill, is there a likelihood that it would prolong the matter so 
long that it may defeat the very purpose of the bill? 

GwyNne. Well, as I understand the bills, at the end of the waiting 

eriod, no matter what had happened, the corporations could merge 
inany event. That is true; isn’t it? 

Mr. Rocers. Yes. But we also have a question of what a proper 
time is. While the bill sets forth 60 days, we are confronted with the 
question here of whether that is proper, and, if not, what is the best 
approach, whether 60 or 90 days or whether in any event at the end of 
the 90 days the merger would be complete regardless of any action. 

Mr. Gwynne. Well, so far as the time period, the Commission has 
recommended 90 days. And that is based substantially upon the experi- 
ence of our staff and the members of the Commission in the cases we 
so far handled. We fully recognize, as I say, that many cases will not 
take that long. But it is the judgment of the staff, after having con- 
sidered many cases, that 90 days would be about right for all purposes. 

Mr. Rocers. Then I take it from your answer that you could not 
envision very many circumstances that would arise where additional 
information might be requested which could not be complied with 
within the 90 days? 

Mr. Gwynne. That is correct. And, in any event, if we did re- 
quest information of such unusual character it could not be furnished, 
at the end of the 90 days you might say all bets are off, they could go 
ahead and do as they please. 

Incidentally, the situation you refer to—where the agency and the 
corporations themselves might, by agreement, extend the time—is quite 
likely to happen. In fact it has happened with us, although there is 
no provision now requiring any notice. Nevertheless, we have con- 
ferred with corporations on many occasions, with corporations that 
expressed their intention of merging, and have furnished informa- 
tion, and we have continued the time of our negotiations. So, under 
the proposed law, if the 90 days were not adequate they might agree 
to do nothing until they furnished us with a little more information. 
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Mr. Rogers. During the time that we had hearings on this in the 
last Congress, there was a great deal of objection, on the theory that 
it would postpone a transaction indefinitely, and thereby defeat the 
objective of those who desired to merge. 

And as you analyze this on the basis of your experience, you feel 
that the 90-day period should be sufficient, and that there is not any 
likelihood that the fact that they have got to give the information 
and wait for 90 days, will disrupt merger plans; 1s that correct ? 

Mr. Gwynne. That is substantially correct; that is my view. 

Mr. Rogers, Thank you, sir. 

Mr. Gwynne. I think, Mr. Congressman, after all, putting to- 
gether a merger is something of a major operation in any event, as 
far as the steps that must be taken. It would seem to me that when 
the tentative decision had been arrived at to merge or acquire the 
property, that would be the time, wouldn’t it, to give the notice, and 
let the 90-day period run with the necessary time that must elapse 
before the various boards of directors and the stockholders can finally 
agree. 

I think we should all bear in mind that this law does not prohibit 
all mergers; there are many mergers that do not have any competitive 
effect. And we are very anxious not to harass anyone or interfere 
with the taking of steps to merge or acquire property that the law that 
Congress has written allows. That is our position in the matter. 

Mr. Rocers. Thank you. 

Mr. Gwynne. Now, the next one is acquisitions from the Govern- 
ment. We have no objection to that, although I doubt if it is neces- 
sary. The Government would hardly come under the terms of the 
original law. It could hardly be said to be a corporation in commerce. 
However, I suggest that we leave that provision in the bill. 

(8) acquisitions solely for investment by banks, banking associations, trust 
companies, or insurance companies in the ordinary course of business. 

I am reading now the ones I have no objection to, or any particu- 
lar comments. 

(9) acquisitions of stock or assets where the acquiring corporation already 
controlled more than 50 percent of the voting stock of the acquired corporation ; 

(10) acquisitions which require the advance approval of a Government agency. 

The report to the chairman of the committee also makes some sug- 
gestions as to other exceptions and as to other language in both bills. 
I will not refer further to these suggestions at this point as they are 
set out in detail in the Commission report. 

Both bills contain provisions for a restraining order upon a proper 
showing being made to a district court. I regard this as an extremely 
important and valuable amendment. Its necessity has been demon- 
strated by recent experiences of the Commission. In one case com- 
pleted during the year, the hearing examiner held that the acquisi- 
tion violated the law in several respects. However, due to the cir- 
cumstance of the case, this conclusion could not be effectively imple- 
mented in the order. The Commission has tried on several occasions 
to secure temporary restraining orders under the “all writs” section— 
United States Code, title 28, section 1651. These efforts have not had 
much success; in fact, in the latest case, the circuit court concluded 


that the section did not cover our situation and so denied the appli- 
cation. 
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All lawyers realize that the injunctive process is a drastic one, 
particularly in the field of temporary writs. Nevertheless, operating 
in the discretion of the courts, it has become a well established and 
valuable remedy. I believe that, on similar terms, this remedy should 
be made available in suits brought to prevent illegal mergers. If not, 
in many cases, the passage of time and the natural consolidation of 
merged properties will reduce much of our efforts to mere shadow- 
boxing. That concludes my statement, Mr. Chairman. 

The Crarrman. Thank you very much. Before I ask some ques- 
tions, and the members of the committee and counsel ask some, I 
would like to know, Mr. Chairman, whether you would be willing to 
designate one of the attorneys of your Commission to work with our 
counsel, together with representatives from the Departments of Jus- 
tice and Commerce, so as to have a bill prepared which would, if 
possible, be without any flaws or bugs. Would you be willing to do 
that ? 

Mr. Gwynne. We certainly would, Mr. Chairman. 

The Cuarman. Thank you very much. 

Mr. Pierce? 

Mr. Pierce. Chairman Gwynne, are there many instances of sig- 
nificant mergers where the Commission is not informed beforehand 
that the merger will take place? 

Mr. Gwynne. Oh, yes. We are not fully informed now at all. We 
just read it in the paper. And there are many mergers, I dare say, 
we don’t know much about until they are pretty well along. 

Mr. Pierce. You say there are quite a few that you don’t even pick 
up ¢ 

Mr. Gwynne. Of course, that is difficult to say, but we do, I think, 
a pretty thorough job of scanning the various financial journals. Nev- 
ertheless, I am certain there are many mergers that we don’t know 
about. 

Mr. Keatine. The Attorney General testified, as I remember, that 
there were almost 30 percent of them they didn’t even pick up by 
scanning the journals. 

Mr. Gwynne. I don’t k know that we have a similar estimate, but 
1 am inclined to think it is something like that. 

Mr. Prerce. One objection made to the bills is that, once a court 
issues a preliminary injunction upon petition of the Commission, the 
injunction might be in effect for an excessive period of time. What 
comment would you have on that? 

Mr. Gwynne. Well, wouldn’t the situation be the same there as it is 
under the present law, where the Attorney General goes in and gets an 
injunction? He goes in and gets the injunction; the law says they 
shall promptly try the case. This bill provides that if the Commis- 
sion goes in to get the injunction, the Commission shall then try the 
case promptly before its hearing examiners. 

Incidentally, the provisions that are in these bills for the injunction 
are substantially the same provisions that now exist in section 13 of 
the Federal Trade Commission Act, and in the Wool Act and in the 
Fur Act, and the Flammable Fabrics Act. In those cases, in other 
words, the Commission can now go into a district court and get an in- 
junction and, after having gotten its injunction, proceed to try its 
ease. 
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I might say that we have, under sec tion 13 made 41 applications for 
injunctions i in district courts, and in 39 cases they were granted, and 
then we proceeded to try our case. 

So this is no new procedure. 

Mr. Pierce. Let me ask you this, Chairman Gwynne. Is it or is it 
not correct that, in the event the preliminary injunction is issued, the 
court can order the Commission to try the case promptly as a condi- 
tion of continuing the injunction ? 

Mr. Gwynne. Well, yes; I don’t see any reason why not. An in- 
junction is sort of a matter of grace anyway. And the law provides 
that, doesn’t it? I mean the bill. provides it. 

The Cuarrman. And if the Commission doesn’t try it promptly, 
the court can dissolve the injunction ? 

Mr. Gwynne. Yes; I think it should, too. 

Mr. Pierce. Will the court be able to control the proceedings ? 

Mr. Gwynne. No; there is nothing in the bill here that indicates 
anything along that line. The case would be tried in the usual way. 
However, he has the injunction outstanding; he has that much con- 
trol over it. 

Mr. Keating. Do you think there is a danger of you and the At- 
torney General getting into a race to see who gets an injunction first ? 

Mr. Gwynne. Well, that is a bit of speculation and conjecture. 
I wouldn’t think so, Mr. Keating, for this reason. Right now, you 
know, we both operate in this field, and there is the same opportunity 
to get into races to pick up a good merger case. But we had no 
trouble; here is what we do: We have very close liaison with the 
Attorney General. We make no attempt to divide up the field by 
industries. But we have liaison at all levels. 

Every time we begin an investigation we notify their office, and 
they do the same for us. And it is usually very true, it is usually a 
question of which enforcement group gets on the job first. However— 
and this has happened on sev eral occasions—if for some reason the 
Commission is better qualified to handle that particular case, or the 
Attorney General is better qualified, then we make that arrangement. 

Mr. Keattne. That is, even though you are both dipping into it, 
if you find that situation and fell that, let us say, the Attorney Gener al 
is better set up to do it, you would cs all your people off? 

Mr. GwyNne. That i is right. That arises and has arisen; for in- 
stance, in some industries in which the Commission has made rather 
extensive investigations, the Attorney General has suggested, even 
though he may have been on the case first, that we take it. We have 
done the same for him. 

However, we try, Mr. Keating, to settle on which group is going to do 
the operation, before the poor victim is on the operating table. We try 
to avoid the Attorney General's Office and the Commission both in- 
vestigating the same person. 

Mr. Keating. I feel sure that you would under your tenure. You 
know the high regard that I have for you and for the administration 
of your office. 

Mr. Gwynne. Thank you. 

The Cuarrman. You wear the old school tie that we wear, you 
know. 

Mr. Kratrne. But I am concerned, I have always been concerned, 
about the fear of competition between the two agencies, and that 
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some eager beavers in either shop might get out of control and harass 
concerns with double investigations, which I think is objectionable, 
as you do. 

Mr. Gwynne. Yes, indeed; I certainly agree. And that possibility 
exists right now. You see, "the Attorney General’s Office and the 
Commission cover the same field here. And yet I am not conscious of 
any diffic ulty, Mr. Keating; we get along very well. 

Mr. McCutxocn. I understand the Chairman of the Commission 
to say that the liaison is good, the relationship is friendly, and there is 
no jealousy in these departments at this time. Is that correct? 

Mr. Gwynne. That is correct. 

Mr. McCutxocn. And I understand from previous testimony from 
the Department of Justice and from your Department that there is 
more than enough to do in both fields, and there certainly is no dis- 
position at this time to duplicate efforts, in view of all of those facts. 

Mr. Gwynne. That is correct. 

The CuarrMan. I want to say also that, over the years that I have 
been a member of this committee, which has been many years, if there 
have been any complaints of lack of liaison with serious consequences, 
certainly this committee should have heard about them. And I have 
never heard of any difficulties that have existed in that respect between 
the two departments. 

Mr. Pierce ? 

Mr. Prerce. Chairman Gwynne, the objection has been made that 
once the Commission informs the court that it has reason to believe the 
acquisition is in violation of the provisions of section 7, the court has 
little choice but to issue the injunction. Have you any comment on 
that objection ? 

Mr. Gultune I wouldn’t understand that to be the law. A court 
always has discretion in issuing an injunction. You would have to 

make a showing and you couldn’t make it in every case, in many cases 
you couldn’t m: rake it—you would need to make the showing that the 
restraining order is necessary so that if the case were eventually 
decided in favor of the prosecution there wouldn’t have been such a 
mingling of the assets that you couldn’t unscramble them. 

I might say in that connection that that is sometimes done by agree- 
ment. We have made three attempts to get an injunction from a court 
of appeals under the all-writs section. In the second of those cases, 
after we filed the application, the attorneys for the Commission and 
the attorneys for the respondents voluntarily made an agreement to 
keep certain part of its assets separate. We were satisfied with it, and 
in many cases I think that could be done. 

The Cuarreman. Isn’t it true that Congress could not possibly make 
it mand: atory upon a Federal court to issue an injunction? I think the 
Supreme Court has indicated that already. 

Mr. Gwynne. Yes; that is right. I think you are entirely correct. 

The Cuatrman. I have been informed that that is so. 

What is the name of the case? 

Mr. Matetz. The case is Hecht v. Bowles, which arose under the 
Emergency Price Control Act of 1942. The Emergency Price Control 
Act provided, as I recall, that if the Administrator of Price Control 

applied for an injunction, and showed that the defendant had violated 
the particular price regulation in the past, the court “shall” issue an 
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injunction. The Supreme Court held that it was still discretionary 
with the court as to whether the injunction should be issued. 

Mr. Pierce. It is a fact, is it not, that the Commission has in effect a 
merger clearance program at the present time? 

Mr. Gwynne. Wel , we have it in effect, yes; to this extent, if the 
parties wish to come in and submit their story and ask us what we 
think of it, we will after reviewing the facts say to them either that we 
do not believe it is a proper merger, and we will take action if they do 
merge—in fact, that Comes in one of the cases now being tried. 

Mr. Pierce. About how many merger clearance cases were processed 
during the past year? 

Mr. Gwynne. I would say the actual clearances were a rather small 
percentage. 

Wouldn’t you, Mr. Kintner? 

Mr. Kintner. Yes, sir. 

Mr. Gwynne. For this reason, most of them don’t come in. 

Mr. Pierce. In any case, does information pertaining to a merger 
clearance application reach the public ? 

Mr. Gwynne. It has the—read that again, please. 

Mr. Prerce. Will you read the question back, please ? 

(The question was read.) 

Mr. Gwynne. Oh, no, this information that we get is all confi- 
dential. And general counsel calls to my attention the fact that we 
do not announce our clearances. All we say—and it could hardly 
be called a clearance—we simply say, “We have looked the thing over, 
and we don’t intend to do anything about it from the showing made 
to us.” Or we say—and we have in several cases so said—that we 
have looked it over, and we intend to do something about it. 

Mr. Keating. May I ask this question. What do you think about 
an antileak provision, making it, not a capital offense, but a mis- 
demeanor for anybody in the Federal Trade Commission to leak any- 
thing. 

Mr. Gwynne. I think that is covered by the existing law. 

Do you want to read the provision we think covers it? 

Certainly if it does not we believe the law should be strengthened. 

Mr. Kintner. Section 10 of the Federal Trade Commission Act 
provides in part as follows: 

Any officer or employee of the Commission who shall make public any infor- 
mation obtained by the Commission without its authority, unless directed by 
court, shall be deemed guilty of a misdemeanor, and, upon conviction thereof, 
shall be punished by a fine not exceeding $5,000 or by imprisonment not exceeding 
one year, or by fine and imprisonment in the discretion of the court. 

Mr. Keatine. Have there ever been any leaks in the Federal Trade 
Commission ? 

Mr. Krntner. I daresay there have been a few, but this is rather 
drastic, and in my judgment. the Commission staff has a very good 
record of adherence to this section of the law. 

Mr. Krattne. Has anybody ever been locked up or prosecuted under 
that? 

Mr. Kintner. No, sir. 

Mr. Keating. Does that apply to giving information to the press? 

Mr. Kintner. Yes, it would. 

Mr. Keatine. Unauthorized information ? 

Mr. Kintner. Unauthorized information. 
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Mr. Keating. So that whenever you read in the press about some- 
thing down in the Federal Trade Commission, somebody has com- 
mitted a misdemeanor ? 

Mr. Kinrner. No, sir, only if unauthorized information has been 
given to outside parties. 

Mr. Keatinc. But what about these fellows who are always telling 
the inside story of what has happened down there? If it is infor- 
mation which is not given to the press, is it not an indication that 
somebody has committed a misdemeanor ? 

Mr. Kinrner. Not necessarily, sir. I would say that in many 
instances the sophisticated members of the press who cover our agency 
have a rather high batting average for educated guesses. 

Mr. Krattne. Well, I wasn’t partic ‘ularly referring to sophisticated 
men. 

Mr. Prerce. Chairman Gwynne, I notice in your statement you evi- 
dently have some objection to exemptions 1, 2, and 4, contained in 
H. R. 2143. Would you explain to the committee what your objec- 
tions to those exemptions are? 

Mr. Gwynne. Well, I didn’t object particularly. In our letter we 
suggested a little change in the language, that is about all I had in 
mind there. It is all set out in our letter. 

The Cuarrman. I think we will put your letters into the record. 

Mr. Gwynne. We have no objection, we just suggested that maybe 
a little change in the wording might improve it in some cases. 

The Cuamman. I will put your statement in the record as well as the 
letters that you sent to me as Chairman. 

Mr. Gwynne. Yes, I think that would make it all clear, Mr. Chair- 
man. 

The Cuatrman. At the end of your testimony. 

Anything else ? 

Mr. Prerce. Just one more question. 

What is the position of the Federal Trade Commission with regard 
to making the Celler-Kefauver Act applicable to bank mergers accom- 
plished by asset acquisitions ? 

Mr. Gwynne. Well, of course we have no jurisdiction over banks, 
therefore I wouldn’t care to discuss it. However, I have said, and I 
think I can say now, that the general principle of applying it to banks 
seems to me to be a good one. I wouldn’t care to go beyond that and 
discuss the details of it. 

Mr. Keattne. That is said in your individual rather than your 
official capacity ? 

Mr. Gwynne. That is entirely correct. Maybe I shouldn’t have 
said as much as I have. 

Mr. Keatina. No, we welcome your views, and that would go for 
almost any subject. 

The Cuarrman. I have been informed that in 1955 your Commission 
did approve that provision. That is correct, isn’t it? 

Mr. Gwynne. You are right. 

Mr. Keating. Since then there there has developed a little contro- 
versy, and you feel that it is perhaps not your province to enter into 
that controversy ? 

Mr. Gwynne. That is one controversy, Mr. Keating, that we have 
no desire to get in. We recognize, however, the importance of the 
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bank to the economic life of the country, and we feel that they should 
be under some restraint. 

The Cuamrman. Thank you very much, Mr. Gwynne. Your state- 

ment was very helpful. 

Mr. Gwynne. It isa pleasure to be here, and it will be an additional 
leasure to work with you and furnish you with any additional in- 
ormation you need. 

The Cuarrman. Thank you, Mr. Gwynne. 

(The statement and letters of Mr. Gwynne to Mr. Celler referred to 

above are as follows :) 


STATEMENT OF JOHN W. GWYNNE, CHAIRMAN, FrEDERAL TRADE COMMISSION 


I appreciate this opportunity to appear before this subcommittee in regard 
to H. R. 264 and H. R. 2143. Each of these bills has to do with (1) prior 
notification of corporate mergers, and (2) applications for restraining orders 
to enjoin mergers or to maintain the status quo in certain cases, pending 
further action by the Commission. The Federal Trade Commission favors 
both of these objectives. 

In view of certain objections that have been urged to premerger notifica- 
tion, attention should again be called to the fact that this proposed amendment 
to section 7 of the Clayton Act has to do with procedural rather than sub- 
stantive matters. It proposes no change in the tests by which the legality of a 
merger is to be determined. It makes no merger or acquisition unlawful 
which was previously lawful. It gives the Federal Trade Commission no 
authority to prohibit any mergers. There are many laws, both national and 
local, which require the citizen, before embarking on certain ventures, to con- 
tact public officials and to meet established requirements, thought to be in the 
public interest. This applies in many fields of human endeavor, transporta- 
tion and building construction being ready examples. In many instances, these 
requirements go further, and provide for actual licensing or prohibition of cer- 
tain acts. H. R. 264 and H. R. 2148 do not fall within this type of legislation. 

Reduced to simple language, the amendment simply provides that certain cor- 
porations proposing to acquire part or all of the property of another corpora- 
tion shall do the following : 

(1) Notify the Attorney General and the proper Commission of such 
intention. 

(2) Furnish certain information required by law. 

(3) Refrain from putting the merger or acquisition into operation until 
the end of the waiting period. 

We favor the suggested procedure for purely practical reasons. It will make 
nore effective the enforcement of the present law. It will be a timesaver and 
a moneysaver. It will enable the Commission to perform more quickly and 
more accurately the duties already imposed upon it by law. The present sec- 
tion 7 provides in substance: 

“That no corporation engaged in commerce shall acquire, directly or indi- 
rectly, the whole or any part of the stock or other share capital and no corpora- 
tion subject to the jurisdiction of the Federal Trade Commission shall acquire the 
whole or any part of the assets of another corporation engaged also in commerce, 
where in any line of commerce in any section of the country, the effect of such 
acquisitions may be substantially to lessen competition, or to tend to create a 
monopoly.” 

The law does not prohibit all mergers or acquisitions. It bans only those 
where a certain result seems probable. It lays down no artificial formula of 
measurement. It is based entirely on the desire to protect competition and to 
prevent monopoly. 

The duty of enforcing this rather clear mandate is placed in part upon the 
Federal Trade Commission. In performing these duties, three steps are 
necessary : 

(1) A discovery of the fact of the acquisition or intended acquisition. 

(2) A hasty preliminary investigation to determine if the acquisition belongs 
in the questionable category. 

(3) A more thorough investigation, if question (2) is answered in the 


affirmative. This investigation needs to develop the facts necessary to bring a 
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prompt action if thought proper, or even to file an application for a restraining 
order if that appears proper. 

All of this must necessarily take some time even under the most favorable 
circumstances. Under the present system, there are some unfavorable circum- 
stances. The most important one is that there is no one place where the neces- 
sary information can be quickly and certainly found. In the 18 complaints we 
have filed since the adoption of the Celler-Kefauver amendment, we obtained 
information as follows: In one case, the acquiring corporation applied for clear- 
ance; in another, the information was furnished by minority stockholders; in 
a third, the fact of the pending merger was discovered by our field investi- 
gators while looking into another matter. In all other cases, our first knowl- 
edge came from reading financial journals. 

At the present time, members of the staff scan financial papers and other 
similar sources for the first lead. Some reported acquisitions may be ruled out 
quickly as obviously not posing a threat to competition. In many others, it is 
not so easy. If the matter appears doubtful, we secure such other informa- 
tion as we need either by correspondence or personal contact. We also utilize 
such other information as is available from various public sources. 

Much of the desired information is in the possession of the corporations con- 
cerned. A program of furnishing it to the Commission at the very threshold of 
the inquiry would greatly facilitate our work and would lead more quickly and 
economically to the answer to the question in which we all are vitally concerned, 
to wit, does this proposed acquisition pose a probable threat to competition? 

In drafting the legislation, care must be taken not to require reporting of 
transactions not useful for the purpose indicated. During the last session, con- 
gressional committees and others suggested certain exceptions to the notification 
provision. Many of these are good. There may be others which should have 
careful consideration. All we desire is a law which will meet the necessities of 
practical law enforcement and yet avoid unnecessary harassment of the parties. 

H. R. 264 provides for a 90-day waiting period, while H. R. 2148 calls for 60 
days. We prefer 90 days. Our experience leads us to believe that is the minimum 
time which would normally be required to examine the information furnished 
by the parties and to make such additional investigation as may be required. 
After all, a merger of two or more corporations is an important step, not only 
for the management and stockholders, but for competitors and the buying public. 
We assume that such ventures are not usually undertaken without considerable 
study. Furthermore, from the date of the tentative decision to merge until the 
final consummation, many steps ordinarily will be taken and considerable time 
will elapse. If the notice were given at the earliest possible date, this time could 
run concurrently with the waiting period. 

s0oth bills specify certain items which shall be included in the notification 
statement. The report furnished by the Commission to the chairman of the 
House Judiciary Committee suggests the inclusion of a few additional items, as 
set out in our reports. In addition, the Commission suggests the giving of 
authority to the agency to add to or remove from the list of items to be included 
in the statement, thus giving greater flexibility to take advantage of experience 
gained in enforcing the law. H. R. 2143 contains a list of numbered exemptions 
from the notification requirement. I have no comment (and certainly no objec- 
tion) to the following: 

“(3) stock acquisitions which do not increase voting rights; 

“(5) acquisitions of bonds or other obligations without voting rights or gov- 
ernmental securities: 

“(6) acquisitions of real property solely for office or residential use ; 

“(7) acquisitions from the Government; 

(8) aequisitions solely for investment by banks, banking associations, trust 
companies or insurance companies in the ordinary course of business ; 

“(9) acquisitions of stock or assets where the acquiring corporation already 
controlled more than 50 percent of the voting stock of the acquired corporation ; 

“(10) acquisitions which require the advance approval of a Government 
agency.” 

The report to the chairman of the committee also makes some suggestions as 
to other exceptions and as to other language in both bills. I will not refer further 
to these suggestions at this point as they are set out in detail in the Commission 
report. 

Both bills contain provisions for a restraining order upon a proper showing 
being made to a district court. I regard this as an extremély important and 
valuable amendment. Its necessity has been demonstrated by recent experiences 
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of the Commission. In one case completed during the year, the hearing examiner 
held that the acquisition violated the law in several respects. However, due to 
the circumstance of the case, this conclusion could not be effectively implemented 
in the order. The Commission has tried on several occasions to secure tem- 
porary restraining orders under the “all writs” section. (U. 8. C., title 28, see. 
1651.) These efforts have not had much success; in fact, in the latest case, the 
circuit court concluded that the section did not cover our situation and so denied 
the application, 

All lawyers realize that the injunctive process is a drastic one, particularly 
in the field of temporary writs. Nevertheless, operating in the discretion of the 
courts, it has become a well established and valuable remedy. I believe that, on 
similar terms, this remedy should be made available in suits brought to prevent 
illegal mergers. If not, in many cases, the passage of time and the natural 
consolidation of merged properties will reduce much of our efforts to mere 
shadowboxing. 


FEDERAL TRADE COMMISSION, 
WASHINGTON, D. C., March 5, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuHarrMAN: This is in reply to your letter of January 22, 1957, 
requesting an expression of the views of the Federal Trade Commission on 
H. R. 2143, 85th Congress, ist session, a bill to amend the Clayton Act, as 
amended, by requiring prior notification of corporate mergers, and for other 
purposes. 

This bill provides that corporations subject to the act shall notify the Com- 
mission or Board vested with jurisdiction and the Attorney General 60 days 
in advance of consummation of any merger, where the combined assets of 
acquiring and acquired corporations exceed $10 million. The Commission's 
experience in administering the amended Anti-Merger Act has demonstrated a 
need for advance information regarding mergers. The Commission, however, 
is of the view that a report should be made 90 days prior to consummation of a 
merger. Putting a merger together is a major operation; between the tentative 
decision to merge and the final consummation, a considerable amount of time 
ordinarily elapses. If the notice were given at the earliest possible date, this 
period of time would run concurrently with the 90-day requirement. 

H. R. 2148 specifies certain items which shall be included in the notification 
statement. The Commission recommends that the following be substituted 
therefor : 

“This notice shall include, separately as to the acquiring and acquired corpora- 
tions: (1) the name and address; (2) the nature of business and products or 
services sold or distributed; (3) net sales for the last accounting year; (4) copy 
of last annual report and balance sheet; and (5) location of plants and trading 
area in which each product or service is sold.” 

In addition, the Commission believes it would be wise to confer upon the 
agencies concerned authority to “add to or remove from the list of items to be 
included in the notification statement.” The latter provision would give to the 
administration of the reporting program a needed flexibility. Under the pro- 
vision of H. R. 2148, it would be necessary for the Commission or Board vested 
with jurisdiction and the Attorney General to go to Congress in the event that 
future experience indicated a need to change the requirements of the notification 
statement. 

H. R. 2143 exempts certain acquisitions from the reporting requirement. 
These include: (1) stock acquisitions when the stock acquired or held does not 
exceed 10 percent of the voting rights; (2) single or related series of trans- 
actions in stock where the fair market value involved does not exceed $2 million; 
(3) stock acquisitions which do not increase voting rights; (4) asset acquisitions 
not exceeding $2 million; (5) acquisitions of bonds or other obligations without 
voting rights or Governmental securities; (6) acquisitions of real property 
solely for office or residential use; (7) acquisitions from the Government; (8) 
acquisitions solely for investment by banks, banking associations, trust com- 
panies or insurance companies in the ordinary course of business; (9) acquisi- 
tions of stock or assets where the acquiring corporation already controlled more 
than 50 percent of the voting stock of the acquired corporation; and (10) 
acquisitions which require the advance approval of a Government agency. 
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The Commission recommends that the following exemption provision be sub- 
stituted for that found in H. R. 21438: 

“The preceding paragraph shall not apply to any acquisition by a corporation 
of additional shares of stock of any other corporation where it may have held 
or controlled on the date of enactment of this amendment, directly or indirectly, 
more than 50 percent of the voting rights, as represented by voting stock or other 
voting share capital, of such other corporation whose stock is being acquired; 
or to any acquisition of stock when the stock acquired, together with any 
already held, does not exceed 15 percent of the voting rights, as represented 
by the voting stock or other voting share capital, of the corporation in which 
the stock is acquired; or to any acquisition, in a single transaction or series 
of related transactions, by one corporation of assets of any other corporation 
if the fair market value of the consideration paid for such assets in such trans- 
action or transactions does not exceed $1 million or if such assets consist entirely 
of stock in trade sold or held for sale by a corporation in the regular and con- 
tinuing course of business.” 

The Commission has no questions regarding exemptions (3), (5), (6), (7), 
(8), (9), and (10) in H. R. 2148. With respect to exemption (1), the figure 
recommended by the Commission was 15 percent. The Commission, however, 
would not object to the 10 percent figure. As to exemption No. (2), we 
doubt its necessity or advisability and believe moreover that it may be incon- 
sistent with the intent of exemption No. (1). For example, if a corporation 
acquired 15 percent of the voting rights of another corporation which had total 
outstanding voting stock valued at $10 million and paid $1.5 million for such 
15 percent, the transaction although not subject to exemption (1) would be 
exempted under number (2). The Commission questions the necessity for 
exemption (2) in view of the existence of exemptions (1) and (9). 

The Commission also questions the figure $2 million found in exemption num- 
ber (4) of H. R. 2148 and also questions the advisability of dealing with stock 
in trade as such subject is handled in exemption number (4). It is our view 
that $1 million would be a much more realistic figure, and it is pointed out that 
at some future date a waiver provision could be adopted to increase the exemp- 
tion figure if advisable. As to stock in trade, the Commission feels that its pro- 
vision exempting acquisitions of assets which “consist entirely of stock in trade 
sold or held for sale by a corporation in the regular and continuing course of 
business” is superior, For example, a corporation might have total assets of 
$21,500,000 of which $20 million consisted of stock in trade. Under exemption 
number (4) as found in H. R. 2143, the acquisition of the total assets of such 
corporation by a competitor would not be subject to the reporting requirement. 

H. R. 2143 provides that the reporting requirement shall take effect 120 days 
after enactment. To this provision, the Commission has no objection. H. R. 
2143 provides also that the agencies concerned and the Attorney General shall 
have authority to establish waiver procedures and that such procedures shall be 
established within the 120 days after enactment. The Commission feels that 
due to oversight there is no specific provision to the effect that the agencies 
and the Attorney General shall actually have authority to waive; H. R. 2143 
provides only for establishment of waiver procedures. The provision suggested 
by the Commission is as follows: 

“The Commission or Board vested with jurisdiction under section 11 of this 
act and the Attorney General may jointly waive all or part of the notification 
and waiting requirements in appropriate cases or categories of cases and may 
by regulation add to or remove from the list of items to be included in the 
notification statement.” 

Finally, H. R. 2143 provides that the Commission shall have authority to bring 
suit in district court to prevent and restrain violations of section 7 or to require 
maintenance of the status quo. Injunction authority would remedy a very ser- 
ious loophole in the Anti-Merger Act. Experience has shown that in many 
mergers the acquired competitor may be swallowed up and may disappear as an 
identifiable entity before a divestiture order is entered. In previous reports, 
the Commission has referred to its injunction attempts under the All-Writs 
Section of the Judicial Code (28 U. 8S. C. 1651) in Farm Journal (Docket 6888), 
and A. G. Spalding & Bros., Ine. (Docket 6478). Even more conclusive is the 
result of the Commission’s recent petition for injunction in the matter of Inter- 
national Paper Company (Docket 6676), where the Court of Appeals for the 
Second Circuit ruled that the Commission lacked any authority whatsoever to 
seek an injunction in aid of enforcement of section 7 of the Clayton Act. A 
copy of that opinion is submitted herewith. 
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In view of the above, the Commission strongly supports the enactment of an 
amendment to the Clayton Act which would confer upon the Commission au- 
thority to seek injunction in merger cases. The Commission recommends, how- 
ever, that the next to the last sentence of section 3 of H. R. 2143 be revised to 
read as follows: “Upon proper showing, a temporary injunction or restraining 
order shall be granted without bond.” This would conform the language to 
the Commission’s existing injunction authority in section 13 of its organic act. 

We are submitting a copy of the Commission’s omnibus Clayton Act bill which 
contains the Commission’s legislative recommendations regarding the subject- 
matter of H. R. 2143 and certain other amendments, notably extension of the 
act to mergers where either corporation is engaged in commerce and finality of 
Clayton Act orders. 

By direction of the Commission. 


JOHN W. GwyNNE, Chairman. 


N. B. Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on February 27, 1957, and on March 5, 1957, the Commission was 
advised that there would be no objection to the submission of the report to the 
committee. 


Ropert M, Parrisu, Secretary. 





A BILL To amend sections 7, 11, and 15 of the Clayton Act to provide for application 
of the Act to mergers where either the acquiring or acquired corporation is in commerce, 
prior notification of certain mergers, more effective relief in merger cases, finality of 
orders, premerger injunctions, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 7, 11, and 15 of the Act entitled 
“An Act to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (38 Stat. 731, 734, and 736, 
as amended, 15 U.S. C. 18, 21, and 25) are amended as follows: 

Sec. 1. That section 7 of said Act is amended by striking out the first, second, 
and third paragraphs thereof, and inserting in lieu thereof the following: 

“Sec. 7. No corporation shall acquire, directly or indirectly, the whole or any 
part of the stock or other share capital and no corporation subject to the juris- 
diction of the Federal Trade Commission shall acquire, directly or indirectly, 
the whole or any part of the assets of one or more corporations, where either 
the acquiring corporation or the corporation of which stock or assets are 
acquired is engaged in commerce, and where in any line of commerce in any 
section of the country the effect of such acquisition of such stock or assets, or of 
the use of such stock by the voting or granting of proxies or otherwise, may 
be substantially to lessen competition, or to tend to create a monopoly. This 
paragraph shall not apply to corporations purchasing stock solely for investment 
and not using the same by voting or otherwise to bring about, or in attempting 
to bring about, the substantial lessening of competition. Nor shall anything 
contained in this section prevent a corporation engaged in commerce from 
causing the formation of subsidiary corporations for the actual carrying on of 
their immediate lawful business, or the natural and legitimate branches or 
extensions thereof, or from owning and holding all or a part of the stock of 
such subsidiary corporations, when the effect of such formation is not substan- 
tially to lessen competition. 

“No corporation subject to the provisions of this Act shall acquire, directly or 
indirectly, the whole or any part of the stock, or other share capital or assets 
of one or more corporations, where either the acquiring corporation or the cor- 
poration of which stock or assets are acquired, is engaged in commerce, where 
the combined capital, surplus, and undivided profits of the acquiring and the 
acquired corporations are in excess of $10,000,000 until 90 days after delivery 
to the Commission or Board vested with jurisdiction under the first paragraph 
of section 11 of this Act and to the Attorney General of notice of the proposed 
acquisition. This notice shall include, separately as to the acquiring and 
acquired corporations: (1) the name and address; (2) the nature of business 
and products or services sold or distributed ; (3) net sales for the last accounting 
year; (4) copy of last annual report and balance sheet; and (5) location of 
plants and trading area in which each product or service is sold. The parties 
shall furnish, within 30 days after request therefor, such additional relevant 
information as may be required by the Commission or Board vested with juris- 
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diction under section 11 of this Act or by the Attorney General. Any corporation 
failing to give the notice or to furnish the required information shall be subject 
to a penalty of not less than $5,000 nor more than $50,000, which may be re- 
covered in a civil action brought by the Attorney General. Failure by the 
Federal Trade Commission or the Attorney General or other appropriate agency 
to interpose objection to such acquisition within the 90-day period shall not 
bar the institution at any time of any action or proceeding with respect to such 
acquisition under any provision of law. This paragraph shall not apply to any 
acquisition by a corporation of additional shares of stock of any other corpora- 
tion where it may have held or controlled on the date of enactment of this 
amendment, directly or indirectly, more than 50 per centum of the voting rights, 
as represented by voting stock or other voting share capital, of such other cor- 
poration whose stock is being acquired; or to any acquisition of stock when 
the stock acquired, together with any already held, does not exceed 15 per centum 
of the voting rights, as represented by the voting stock or other voting share 
capital, of the corporation in which the stock is acquired; or to any acquisition, 
in a single transaction or series of related transactions, by one corporation of 
assets of any other corporation if the fair market value of the consideration 
paid for such assets in such transaction or transactions does not exceed 
$1,000,000 or if such assets consist entirely of stock in trade sold or held for 
sale by a corporation in the regular and continuing course of business. The 
Commisison or Board vested with jurisdiction under section 11 of this Act and 
the Attorney General may jointly waive all or port of the notification and 
waiting requirements in appropriate cases or categories of cases and may by 
regulation add to or remove from the list of items to be included in the notifica- 
tion statement.” 

Sec. 2. That section 11 of said Act is amended to read as follows: 

“Seo. 11. (a) That authority to enforce compliance with sections 2, 3, 7, and 
8 of this Act by the persons respectively subject thereto is hereby vested in the 
Interstate Commerce Commission where applicable to common carriers subject 
to the Interstate Commerce Act, as amended; in the Federal Communications 
Commission where applicable to common carriers engaged in wire or radio 
communication or radio transmission of energy; in the Civil Aeronautics Board 
where applicable to air carriers and foreign air carriers subject to the Civil 
Aeronautics Act of 1988; in the Federal Reserve Board where applicable to 
banks, banking associations, and trust companies; and in the Federal Trade 
Commission where applicable to all other character of commerce, to be exercised 
as follows: 

“(b) Whenever the Commission or Board vested with jurisdiction thereof 
shall have reason to believe that any person is violating or has violated any 
of the provisions of sections 2, 3, 7, and 8 of this Act, it shall issue and serve 
upon such person and the Attorney General a complaint stating its charges in 
that respect, and containing a notice of a hearing upon a day and at a place 
therein fixed at least thirty days after the service of said complaint. The person 
so complained of shall have the right to appear at the place and time so fixed 
and show cause why an order should not be entered by the Commission or Board 
requiring such person to cease and desist from the violation of the law so 
charged in snid complaint. The Attorney General shall have the right to inter- 
vene and appear in said proceeding and any person may make application, and 
upon good cause shown may be allowed by the Commission or Board, to inter- 
vene and appear in said proceeding by counsel, or in person. The testimony in 
any such proceeding shall be reduced to writing and filed in the office of the 
Commission or Board. If upon such hearing the Commission or Board, as the 
case may be, shall be of the opinion that any of the provisions of said sections 
have been or are being violated, it shall make a report in writing, in which it 
shall state its findings as to the facts, and shall issue and cause to be served 
on such person an order requiring such person to cease and desist from such vio- 
lations, and divest itself of the stock, or other share capital, or assets held in 
such manner and under such conditions as will effectuate the purposes of section 
7 of this Act, or rid itself of the directors chosen contrary to the provisions of 
section 8 of this Act, if any there be, in the manner and within the time fixed 
by said order. 

“(ce) Until a transcript of the record in such hearing conducted by the Inter- 
State Commerce Commission, the Federal Communications Commission, the 
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Civil Aeronautics Board, or the Federal Reserve Board shall have been filed 
in a United States court of appeals, as hereinafter provided, such Commission 
or Board may at any time, upon such notice, and in such manner as it shall 
deem proper, modify or set aside, in whole or in part, any report or any order 
made or issued by it under this section. 

“(d) Until the expiration of the time allowed for filing a petition for review 
of an order issued by the Federal Trade Commission under this section, if no such 
petition has been duly filed within such time, or, if a petition for review has 
been filed within such time then until the transcript of the record in the pro- 
ceeding has been filed in a United States court of appeals, as hereinafter pro- 
vided, the Federal Trade Commission may at any time, upon such notice and 
in such manner as it shall deem proper, modify or set aside, in whole or in 
part, any report or any order made or issued by it under this section. After 
the expiration of the time allowed for filing a petition for review of an order 
issued by the Federal Trade Commission under this section, if no such petition 
has been duly filed within such time, the Federal Trade Commission may at 
any time, after notice and opportunity for hearing, reopen and alter, modify, or 
set aside, in whole or in part, any report or order made or issued by it under 
this section, whenever in the opinion of the Federal Trade Commission conditions 
of fact or of law have so changed as to require such action or if the public 
interest shall so require: Provided, however, That a person subject to a report 
or order of the Federal Trade Commission entered after such a reopening may, 
within 60 days after service upon him of said report or order, obtain a review 
thereof in the appropriate United States court of appeals, in the manner provided 
in subsection (f) of this section. 

“(e) If any person subject to such order of the Interstate Commerce Commis- 
sion, the Federal Communications Commission, the Civil Aeronautics Board, 
or the Federal Reserve Board fails or neglects to obey said order while the same 
is in effect, such Commission or Board may apply to the United States court 
of appeals within any circuit where the violation complained of was or is being 
committed or where such person resides or carries on business, for the enforce- 
ment of its order, and shall certify and file with its application a transcript of 
the entire record in the proceeding, including all the testimony taken and the 
report and order of such Commission or Board. Upon such filing of the appli- 
eation and transcript, the court shall cause notice thereof to be served upon 
such person, and thereupon shall have jurisdiction of the proceeding and of the 
question determined therein, and shall have power to make and enter upon the 
pleadings, testimony, and proceedings set forth in such transcript a decree 
affirming, modifying, or setting aside the order of such Commission or Board. 
The findings of such Commission or Board as to the facts, if supported by substan- 
tial evidence, shall be conclusive. Any person required by such order of such 
Commission or Board to cease and desist from a violation charged may obtain 
a review of such order in said United States court of appeals by filing in the 
court a written petition praying that the order of such Commission or Board be 
set aside. A copy of such petition shall be forthwith served upon such Commis- 
sion or Board, and thereupon such Commission or Board forthwith shall certify 
and file in the court a transcript of the record as hereinbefore provided. Upon 
the filing of the transcript the court shall have the same jurisdiction to affirm, 
set aside. or modify the order of such Commission or Board as in the case 
of an application by such Commission or Board for the enforcement of its order, 
and the findings of such Commission or Board as to the facts, if supported by 
substantial evidence, shall in like manner be conclusive. 

“(f) Any person required by such order of the Federal Trade Commission to 
cease and desist from a violation charged may obtain a review of such order 
in the United States court of appeals, within any circuit where the violation 
complained of was or is being committed or where such person resides or carries 
on business, by filing in the court, within 60 days from the date of the service 
of such order, a written petition praying that the order of the Federal Trade 
Commission he set aside. A copy of such petition shall be forthwith served upon 
the Federal Trade Commission, and thereupon the said Commission forthwith 
shall certify and file in the court a transcript of the entire record in the proceed- 
ing, including all the evidence taken and the report and order of the Commission. 
Upon such filing of the petition and transcript, the court shall have jurisdiction 
of the proceeding and of the question determined therein, and shall have power 
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to make and enter upon the pleadings, evidence, and proceedings set forth in 
such transcript a decree affirming, modifying, or setting aside the order of the 
Federal Trade Commission, and enforcing the same to the extent that such 
order is affirmed, and to issue such writs as are ancillary to its jurisdiction or are 
necessary in its judgment to prevent injury to the public or to competitors 
pendente lite. The findings of the Federal Trade Commission as to the facts, 
if supported by substantial evidence, shall be conclusive. To the extent that 
an order of the Federal Trade Commission is affirmed, the court shall thereupon 
issue its own order commanding obedience to the terms of such order of the 
said Commission. 

“(g¢) If either party to a proceeding before a United States court of appeals 
brought pursuant to subsection (e) or (f) of this section shall apply to the court 
for leave to adduce additional evidence, and shall show to the satisfaction of the 
court that such additional evidence is material and that there were reasonable 
grounds for the failure to adduce such evidence in the proceeding before the 
Commission or Board, the court may order such additional evidence to be taken 
before the Commission or Board and to be adduced upon the hearing in such 
manner and upon such terms and conditions as to the court may seem proper. 
The Commission or Board may modify its findings as to the facts, or make new 
findings, by reason of the additional evidence so taken, and it shall file such 
modified or new findings, which, if supported by substantial evidence, shall be 
conclusive, and its recommendations, if any, for the modification or setting aside 
of its original order, with the return of such additional evidence. 

“(h) Except as provided in subsection (p) of this section, the jurisdiction of 
the United States court of appeals to affirm, enforce, modify, or set aside orders 
of the Commission or Board referred to in subsection (a) of this section shall 
be exclusive. The judgment and decree of the court shall be final, except that 
the same shall be subject to review by the Supreme Court upon certiorari as 
provided in section 1254 of title 28, United States Code. Such proceedings in 
the United States court of appeals shall be given precedence over cases pending 
therein, and shall be in every way expedited. No order of the Commission 
or Board or judgment of the court to enforce the same shall in anywise relieve 
or absolve any person from any liability under the antitrust Acts. 

“(i) Complaints, orders, and other processes of the Commission or Board 
referred to in subsection (a) of this section may be served by anyone duly 
authorized by the Commission or Board, either (1) by delivering a copy thereof 
to the person to be served, or to a member of the partnership to be served, or 
to the president, secretary, or other executive officer or a director of the corpora- 
tion to be served; or (2) by leaving a copy thereof at the principal office or 
place of business of such person; or (8) by registering and mailing a copy 
thereof addressed to such person at his principal office or place of business. 
The verified return by the person so serving said complaint, order, or other 
process setting forth the manner of said service shall be proof of the same, 
and the return post-office receipt for said complaint, order, or other process 
registered and mailed as aforesaid shall be proof of the service of the same. 

*(j) An order of the Federal Trade Commission issued pursuant to this sec- 
tion shall become final— 

“(1) Upon the expiration of the time allowed for filing a petition for 
review, if no petition has been duly filed within such time; but the Com- 
mission may thereafter modify or set aside its order to the extent provided 
in the last sentence of subsection (d) ; or 

“(2) Upon the expiration of the time allowed for filing a petition for 
certiorari, if the order of the Commission has been affirmed, or the petition 
for review dismissed by the court of appeals, and no petition for certiorari 
has been duly filed; or 

“(3) Upon the denial of a petition for certiorari, if the order of the Com- 
mission has been affirmed or the petition for review dismissed by the court 
of appeals: or 

“(4) Upon the expiration of 30 days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs that the order of the 
Commission be affirmed or the petition for review dismissed. 

“(k) If the Supreme Court directs that the order of the Federal Trade Com- 
mission be modified or set aside, the order of the Commission rendered in ac- 
cordance with the mandate of the Supreme Court shall become final upon the 
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expiration of 30 days from the time it was rendered, unless within such 30 
days either party has instituted proceedings to have such order corrected to 
accord with the mandate, in which event the order of the Commission shall 
become final when so corrected. 

“(1) If the order of the Federal Trade Commission is modified or set aside 
by the court of appeals and if (1) the time allowed for filing a petition for 
certiorari has expired and no such petition has been duly filed, or (2) the petition 
for certiorari has been denied, or (3) the decision of the court has been affirmed 
by the Supreme Court, then the order of the Commission rendered in accordance 
with the mandate of the court of appeals shall become final on the expiration 
of 30 days from the time such order of the Commission was rendered, unless 
within such 30 days either party has instituted proceedings to have such order 
corrected so that it will accord with the mandate, in which event the order 
of the Commission shall become final when so corrected. 

“(m) If the Supreme Court orders a rehearing; or if the case is remanded 
by the court of appeals to the Federal Trade Commission for a rehearing, and 
if (1) the time allowed for filing a petition for certiorari has expired, and no 
such petition has been duly filed, or (2) the petition for certiorari has been 
denied, or (3) the decision of the court has been aflirmed by the Supreme 
Court, then the order of the Commission rendered upon such rehearing shall 
become final in the same manner as though no prior order of the Commission 
had been rendered. 

““(n) As used in this section the term ‘mandate,’ in case a mandate has been 
recalled prior to the expiration of 30 days from the date of issuance thereof, 
means the final mandate. 

“(o) Any person who violates an order of the Federal Trade Commission 
issued pursuant to this section, after such order has become final and while 
it is in effect, shall forfeit and pay to the United States a civil penalty of not 
more than $5,000 for each violation which shall accrue to the United States and 
may be recovered in a civil action brought by the United States. Each separate 
violation of such an order shall be a separate offense, except that in the case of 
a violation through continuing failure or neglect to obey a final order of the 
Federal Trade Commission, each day of continuance of such failure or neglect 
to obey a final order of the Federal Trade Commission, each day of continuance 
of such failure or neglect shall be deemed a separate offense. 

“(p) Whenever the Federal Trade Commission has reason to believe that 
any person is liable to a penalty under subsection (0) of this section, it shall 
certify the facts to the Attorney General, whose duty it shall be to cause appro- 
priate proceedings to be brought pursuant to the provisions of such subsection.” 

Sec. 2. That section 15 of said Act is amended by inserting after the first 
paragraph thereof the following paragraph : 

“Whenever the Federal Trade Commission has reason to believe— 

(1) That any corporation subject to its jurisdiction is acquiring or has 
acquired stock or assets of another corporation in violation of the provi- 
sions of section 7 of this Act, and 

(2) That the enjoining of such acquisition or the maintenance of the 
status quo after acquisition pending the issuance of a complaint or the 
completion of proceedings pursuant to a complaint by the Commission under 
this section and until such complaint is dismissed by the Commission or 
set aside by the court on review, would be to the interest of the public, 

the Commission, by any of its attorneys designated by it for such purpose, may 
bring suit in a district court of the United States to prevent and restrain vio- 
lation of section 7 of this Act or to require maintenance of the status quo. Any 
such suit may be brought in any district in which the acquiring or the acquired 
corporation resides or transacts business. Upon proper showing, a temporary 
injunction or restraining order shall be granted without bond. In any case 
where injunction or restraining order is granted under this paragraph, the 
Federal Trade Commission shall proceed as soon as may be to the issuance of 
the complaint and to the hearing and determination of the case.” 

Sec. 4. That in case of an order by the Federal Trade Commission issued 
pursuant to section 11 of said Act of October 15, 1914, served on or before the 
date of the enactment of this Act, the 60-day period referred to in subsection (f) 
of said section 11, as amended by this Act, shall begin on the date of the enact- 
ment of this Act. 
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UNITED STATES COURT OF APPEALS 
For THE Seconp CircuItT 
OCTOBER TERM, 1956 
(Petition argued December 14, 1956—Decided December 14, 1956) 
DOCKET NO. 24409 


FEDERAL TRADE COMMISSION, PETITIONER, V. INTERNATIONAL PAPER COMPANY, A 
CORPORATION, RESPONDENT 


Before: Swan, MEDINA, and WATERMAN, Circuit Judges. 

Petition by Federal Trade Commission for injunctive relief against Interna- 
tional Paper Company until final determination by the Commission of a pending 
administrative proceeding initiated by its complaint which charges the respondent 
company with violating Section 7 of the Clayton Act, as amended, 15 U. 8S. C. A, 
§ 18. 

Eart W. KIntTNER, General Counsel ; Robert B. Dawkins, Ass’t General Counsel; 
John T. Loughlin, Ass’t to the Gen. Counsel; James BH. Corkey, Attorney, for 
Federal Trade Commission, Petitioner. 

Davis PoLK WARDWELL SUNDERLAND AND KIENDL, Attorneys for Respondent; 
Theodore Kiendl, George A. Brownell, John F’. Collins, and Edward F. Howrey, 
of Counsel. 

Per CURIAM: 

When this petition came on for oral argument on December 14, 1956, it was 
dismissed from the bench for lack of jurisdiction, with the statement that a 
written opinion would be handed down later. 

The petition was filed November 27, 1956, and the respondent’s answer on 
December 11. Without going into greater detail it will suffice to say that the 
petition alleges in substance that on November 5, 1956, the stockholders of Inter- 
national Paper Company, a New York corporation, and the stockholders of two 
Missouri corporations, Long-Bell Lumber Corporation and Long-Bell Lumber 
Company, voted upon and approved a plan of merger; that on November 6, 1956, 
the Federal Trade Commission filed a complaint charging that International by 
acquisition of the two Long-Bell companies had violated section 7 of the amended 
Clayton Act, in that such acquisition may substantially lessen competition or tend 
to create a monopoly as more particularly specified in the complaint; and that if 
the Commission, after hearings, should find that section 7 has been violated and 
should order International to divest itself of stock and assets acquired, “it will be 
impossible to separate the acquired assets from those which are the joint result 
of the combined operations and the assets of International,” if action contem- 
plated by the respondent with respect to the acquired companies is allowed to 
occur. The prayer for injunctive relief in substance asks that the status quo 
be maintained until conclusion of the administrative proceeding. 

The Clayton Act contains a scheme of dual enforcement. United States v. 
W. T. Grant Co., 345 U. S. 629, 632. Section 7 of the Act, and certain other 
sections not here relevant, may be enforced either by cease and desist orders 
of the Commission, 15 U. S. C. § 21, or by suits in equity instituted by the sev- 
eral district attorneys in their respective districts, under the direction of the 
Attorney General, 15 U.S. C. A., § 25. U.S. Alkali Export Assn. v. United States, 
825 U. S. 196, 208. Individuals may also have injunctive relief against threat- 
ened loss or damage by a violation of the antitrust laws under the same condi- 
tions and principles as govern the granting of injunctions by courts of equity, 
that is to say, district courts, 15 U. S. C. A. § 26. These specific provisions as 
to who may seek injunctive relief, and in what courts, imply that the Commis- 
sion itself is not authorized to do so. This implication is required by the statu- 
tory provisions of 15 U. 8. C. A. § 21, under which a court of appeals acquires jur- 
isdiction to review an order of the Commission only after the administrative pro- 
ceeding has been concluded and a transcript of the record therein filed with the 
court." The Commission’s findings of fact, if supported by substantial evidence, 
are conclusive upon the court, and if either party shows grounds for adducing 
additional evidence, the court may order it to be taken before the Commission. 


1Cf. Fed. Power Comm’n v. Edison Co., 304 U. S. 375; In re Matter of the National 
Labor Relations Board, 304 U. S. 486. 
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The Clayton Act clearly recognizes that a court of appeals has no fact finding 
powers, and that if an injunction is to be obtained by a United States Attorney 
or a private litigant it must be sought in a U. 8. District Court under sections 25 
or 26 of Title 15, U. S.C. A. Nor did this legislation contemplate applications 
by the Commission for interlocutory relief by way of injunction to maintain the 
status quo during the pendency of a proceeding before the Commission. 

Relying upon Board of Governors v. Transamerica Corp., (9 Cir., 184 F. 2d 
311), the Commission argues that authority for it to seek an injunction here may 
be implied from the ‘all writs” section, 28 U. 8. C. section 1651 (a), which au- 
thorizes the Courts of Appeals to issue any writ ‘‘necessary or appropriate in 
aid of their respective jurisdictions.” But, since the pattern of enforcement 
adopted by the Congress in the Clayton Act makes clear that the Commission 
was not intended to have such authority, the “all writs” section cannot be in- 
voked to circumvent this limitation. And, if the Commission has no authority 
to seek an injunction, it is clear we have no power to grant it such relief. 
With all due respect to our brethren of the Ninth Circuit, we are therefore con- 
strained to disagree with the conclusion arrived at in the Transamerica case.’ 

Action dismissed. 


FEepERAL TRADE COMMISSION, 
Washington, D. C., Mareh 5, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: This is in reply to your letter of January 22, 1957, 
requesting an expression of the views of the Federal Trade Commission on 
H. R. 264, 85th Congress, 1st session, a bill to amend the Clayton Act, as 
amended, by requiring prior notification of corporate mergers. 

The bill provides that corporations subject to the act shall notify the Attorney 
General and the commission or board vested with jurisdiction 90 days in advance 
of consummation of any merger where the combined assets of acquiring and ac- 
quired corporations exceed $10 million. This provision is supported by the 
Federal Trade Commission for the reason that it would enable the Commission 
more effectively to administer the provisions of section 7 of the Clayton Act, as 
amended. Six years’ experience in administering the amended Antimerger Act 
has demonstrated a need for advance information regarding mergers. 

H. R. 264 specifies certain items which shall be included in the notification 
statement. The Commission recommends that the following be substituted 
therefor: 

“This notice shall include, separately as to the acquiring and acquired corpor- 
ations: (1) the name and address; (2) the nature of business and products 
or services sold or distributed; (3) net sales for the last accounting year; (4) 
copy of last annual report and balance sheet; and (5) location of plants and 
trading area in which each product or service is sold.” 

In addition, the Commission believes it would be wise to confer upon the 
agencies concerned authority to “add to or remove from the list of items to be 
included in the notification statement.” The latter provision would give to 
the administration of the reporting program a needed flexibility. Under the 
provision of H. R, 264, it would be necessary for the commission or board vested 
with jurisdiction and the Attorney General to go to Congress in the event that 
future experience indicated a need to change the requirements of the notification 
statement. 

H. R. 264 exempts from the reporting requirement corporations purchasing 
stock solely for investment when the stock acquired or held does not exceed 
5 percent of the outstanding stock and acquisitions of assets which consist 
entirely of stock in trade sold or held for sale in the ordinary course of business 
or which do not equal more than 5 percent of the capital, surplus, and undivided 
profits of either corporation or the sum of $5 million. Believing that such 
exemption paragraph is too narrow and would require reports of many mergers 
insignificant from the antitrust standpoint, the Commission recommends sub- 
stitution of the following exemption provision: 

“The preceding paragraph shall not apply to any acquisition by a corporation 
of additional shares of stock of any other corporation where it may have held 





2It may well be that the Third Circuit in the recent Farm Journal case, D. 6388, also 
disagreed with the Transamerica case, but. as no opinion was written, the precise ground 
on which the Third Circuit refused to grant the requested injunction does not appear. 
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«or controlled on the date of enactment of this amendment, directly or indirectly; 
more than 50 percent of the voting rights, as represented by voting stock or 
other voting share capital, of such other corporation whose stock is being ac- 
quired; or to any acquisition of stock when the stock acquired, together with 
any already held, does not exceed 15 percent. of the voting rights, as represented 
by the voting stock or other voting share capital, of the corporation in which 
the stock is acquired; or to any acquisition, in a single transaction or series of 
related transactions, by one corporation of assets of any other corporation if 
the fair market value of the consideration paid for such assets in such transac- 
tion or transactions does not exceed $1 million or if such assets consist entirely 
of stock in trade sold or held for sale by a corporation in the regular and con- 
tinuing course of business.” 

H. R. 264 provides also that the Commission shall have authority to seek 
injunctions to prevent and restrain violation of section 7 or to require main- 
tenance of the status quo. This provision would remedy a very serious loophole 
in the Antimerger Act. Experience has shown that in many mergers the acquired 
competitor may be swallowed up and may disappear as an identifiable entity 
before a divestiture order is entered. In previous reports, the Commission has 
referred to its injunction attempts under the “all-writs section” of the Judicial 
Code (28 U. S. ©. 1651) in Farm Journal, docket 6388, and A. G. Spalding & 
Bros., Inc., docket 6478. Even more conclusive is the result of the Commission’s 
recent petition for injunction in the matter of International Paper Co., 
docket 6676, where the court of appeals for the second circuit ruled that the 
Commission lacked any authority whatsoever to seek an injunction in aid of 
enforcement of section 7 of the Clayton Act. A copy of that opinion is sub- 
mitted herewith. 

We are submitting also a copy of the Commission’s omnibus Clayton Act bill 
which contains the Commission’s legislative recommendations regarding the 
subject matter of H. R. 264 and certain other amendments, notably extension 
of the act to mergers where either corporation is engaged in commerce and 
finality of Clayton Act orders. 

By direction of the Commission. 


JOHN W. GwYNne, Chairman. 


N. B.—Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on February 27, 1957, and on March 5, 1957, the Commission was 
udvised that there would be no objection to the submission of the report to the 
committee. 


Rosert M. PARRISH, Secretary. 


A BILL To amend sections 7, 11, and 15 of the Clayton Act to provide for application of 
the Act to mergers where either the acquiring or acquired corporation is in commerce 
prior notification of certain mergers, more effective relief in merger cases, finality of 
orders, premerger injunctions, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 7, 11, and 15 of the Act en- 
titled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (38 Stat. 731, 
734 and 736, as amended, 15 U. S. C. 18, 21, and 25) are amended as follows: 

Sec. 1. That section 7 of said Act is amended by striking out the first, second, 
and third paragraphs thereof, and inserting in lieu thereof the following: 

“Src. 7. No corporation shall acquire, directly or indirectly, the whole or 
any part of the stock or other share capital and no corporation subject to the 
jurisdiction of the Federal Trade Commission shall acquire, directly or indi- 
rectly, the whole or any part of the assets of one or more corporations, where 
either the acquiring corporation or the corporation of which stock or assets are 
acquired is engaged in commerce, and where in any line of commerce in any 
section of the country the effect of such acquisition of such stock or assets, or 
of the use of such stock by the voting or granting of proxies or otherwise, may 
be substantially to lessen competition, or to tend to create a monopoly. This 
paragraph shall not apply to corporations purchasing stock solely for invest- 
ment and not using the same by voting or otherwise to bring about, or in at- 
tempting to bring about, the substantial lessening of competition. Nor shall 
anything contained in this section prevent a corporation engaged in commerce 
from causing the formation of subsidiary corporations for the actual carrying 
on of their immediate lawful business, or the natural and legitimate branches 
or extensions thereof, or from owning and holding all or a part of the stock 
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of such subsidiary corporations, when the effect of such formaton ‘s not sub- 
stantially to lessen competition. 

“No corporation subject to the provisions of this Act shall acquire, directly 
or indirectly, the whole or any part of the stock, or other share capital or 
assets of one or more corporations, where either the acquiring corporation or 
the corporation of which stock or assets are acquired, is engaged in commerce, 
where the combined capital, surplus, and undivided profits of the acquiring 
and the acquired corporations are in excess of $10,000,000 until 90 days after 
delivery to the Commission or Board vested with jurisdiction under the first 
paragraph of section 11 of this Act and to the Attorney General of notice of 
the proposed acquisition. This notice shall include, separately as to the acquir- 
ing and acquired corporations: (1) the name and address; (2) the nature of 
business and products or services sold or distributed; (3) net sales for the last 
accounting year; (4) copy of last annual report and balance sheet; and (5) 
location of plants and trading area in which each product or service is sold. 
The parties shall furnish, within 30 days after request therefor, such additional 
relevant information as may be required by the Commission or Board vested 
with jurisdiction under section 11 of this Act or by the Attorney General. Any 
corporation failing to give the notice or to furnish the required information 
shall be subject to a penalty of not less than $5,000 nor more than $50,000, 
which may be recovered in a civil action brought by the Attorney General. 
Failure by the Federal Trade Commission or the Attorney General or other 
appropriate agency to interpose objection to such acquisition within the 90-day 
period shall not bar the institution at any time of any action or proceeding 
with respect to such acquisition under any provision of law. This paragraph 
shall not apply to any acquisition by a corporation of additional shares of stock 
of an, other corporation where it may have held or controlled on the date of 
enactment of this amendment, directly or indirectly, more than 50 per centum 
of the voting rights, as represented by voting stock or other voting share capi- 
tal, of such other corporation whose stock is being acquired; or to any acquisi- 
tion of stock when the stock acquired, together with any already held, does not 
exceed 15 per centum of the voting rights, as represented by the voting stock 
or other voting share capital, of the corporation in which the stock is acquired; 
or to any acquisition, in a single transaction or series of related transactions, 
by one corporation of assets of any other corporation if the fair market value 
of the consideration paid for such assets in such transaction or transactions 
does not exceed $1,000,000 or if such assets consist entirely of stock in trade 
sold or held for sale by a corporation in the regular and continuing course of 
business. The Commission or Board vested with jurisdiction under section 11 
of this Act and the Attorney General may jointly waive all or part of the notifi- 
cation and waiting requirements in appropriate cases or categories of cases 
and may by regulation add to or remove from the list of items to be included in 
the notification statement.” 

Sec. 2. That section 11 of said Act is amended to read as follows: 

“Sec. 11. (a) That authority to enforce compliance with sections 2, 3, 7, and 
8 of this Act by the persons respectively subject thereto is hereby vested in the 
Interstate Commerce Commission where applicable to common carriers subject 
to the Interstate Commerce Act, as amended; in the Federal Communications 
Commission where applicable to common carriers engaged in wire or radio 
communication or radio transmission of energy: in the Civil Aeronautics Board 
where applicable to air carriers and foreign air carriers subject to the Civil 
Aeronautics Act of 1938: in the Federal Reserve Board where applicable to 
banks, banking associations, and trust companies; and in the Federal Trade 
Commission where applicable to all other character of commerce, to be exercised 
as follows: 

“(b) Whenever the Commission or Board vested with jurisdiction thereof 
shall have reason to believe that any person is violating or has violated any of 
the provisions of sections 2, 3, 7, and 8 of this Act, it shall issue and serve upon 
such person and the Attorney General a complaint stating its charges in that 
respect, and containing a notice of a hearing upon a day and at a place therein 
fixed at least thirty days after the service of said complaint. The person so 
complained of shall have the right to appear at the place and time so fixed and 
show cause why an order should not be entered by the Commission or Board 
requiring such person to cease and desist from the violation of the law so charged 
in said complaint. The Attorney General shall have the right to intervene and 
appear in said proceeding and any person may make application, and upon good 
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cause shown may be allowed by the Commission or Board, to intervene and 
appear in said proceeding by counsel, or in person. The testimony in any such 
proceeding shall be reduced to writing and filed in the office of the Commission 
or Board. If upon such hearing the Commission or Board, as the case may be, 
shall be of the opinion that any of the provisions of said sections have been or 
are being violated, it shall make a report in writing, in which it shall state its 
findings as to the facts, and shall issue and cause to be served on such person 
an order requiring such person to cease and desist from such violations, and 
divest itself of the stock, or other share capital, or assets held in such manner 
and under such conditions as will effectuate the purposes of section 7 of this Act, 
or rid itself of the directors chosen contrary to the provisions of section 8 of this 
Act, if any there be, in the manner and within the time fixed by said order. 

“(c) Until a transcript of the record in such hearing conducted by the Inter- 
state Commerce Commission, the Federal Communications Commission, the 
Civil Aeronautics Board, or the Federal Reserve Board shall have been filed in 
a United States court of appeals, as hereinafter provided, such Commission or 
Board may at any time, upon such notice, and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any report or any order made 
or issued by it under this section. 

“(d) Until the expiration of the time allowed for filing a petition for review 
of an order issued by the Federal Trade Commission under this section, if no 
such petition has been duly filed within such time, or, if a petition for review 
has been filed within such time then until the transcript of the record 
in the proceeding has been filed in a United States court of appeals, as 
hereinafter provided, the Federal Trade Commission may at any time, upon 
such notice and in such manner as it shall deem proper, modify or set 
aside, in whole or in part, any report or any order made or issued by it under 
this section. After the expiration of the time allowed for filing a petition for 
review of an order issued by the Federal Trade Commission under this section, 
if no such petition has been duly filed within such time, the Federal Trade 
Commission may at any time, after notice and opportunity for hearing, reopen 
and alter, modify, or set aside, in whole or in part, any report or order made or 
issued by it under this section, whenever in the opinion of the Federal Trade 
Commission conditions of fact or of law have so changed as to require such 
action or if the public interest shall so require: Provided, however, That a per- 
son subject to a report or order of the Federal Trade Commission entered after 
such a reopening may, within 60 days after service upon him of said report or 
order, obtain a review thereof in the appropriate United States court of appeals, 
in the manner provided in subsection (f) of this section. 

“(e) If any person subject to such order of the Interstate Commerce Com- 
mission, the Federal Communications Commission, the Civil Aeronautics Board, 
or the Federal Reserve Board fails or neglects to obey said order while the 
same is in effect, such Commission or Board may apply to the United States 
court of appeals within any circuit where the violation complained of was or is 
being committed or where such person resides or carries on business, for the 
enforcement of its order, and shall certify and file with its application a tran- 
script of the entire record in the proceeding, including all the testimony taken 
and the report and order of such Commission or Board. Upon such filing of 
the application and transcript, the court shall cause notice thereof to be served 
upon such person, and thereupon shall have jurisdiction of the proceeding and 
of the question determined therein, and shall have power to make and enter 
upon the pleadings, testimony, and proceedings set forth in such transcript a 
decree affirming, modifying, or setting aside the order of such Commission or 
Board. The findings of such Commission or Board as to the facts, if supported 
by substantial evidence, shall be conclusive. Any person required by such order 
of such Commission or Board to cease and desist from a violation charged may 
obtain a review of such order in said United States court of appeals by filing in 
the court a written petition praying that the order of such Commission or 
Board be set aside. A copy of such petition shall be forthwith served upon such 
Commission or Board, and thereupon such Commission or Board forthwith shall 
certify and file in the court a transcript of the record as hereinbefore provided. 
Upon the filing of the transcript the court shall have the same jurisdiction to 
affirm, set aside, or modify the order of such Commission or Board as in the 
case of an application by such Commission or Board for the enforcement of its 
order, and the findings of such Commission or Board as to the facts, if sup- 
ported by substantial evidence, shall in like manner be conclusive. 
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“(f) Any person required by such order of the Federal Trade Commission to 
cease and desist from a violation charged may obtain a review of such order in 
the United States court of appeals, within any circuit where the violation com- 
plained of was or is being committed or where such person resides or carries on 
business, by filing in the court, within 60 days from the date of the service of 
such order, a written petition praying that the order of the Federal Trade Com- 
mission be set aside. A copy of such petition shall be forthwith served upon 
the Federal Trade Commission, and thereupon the said Commission forthwith 
shall certify and file in the court a transcript of the entire record in the pro- 
ceeding, including all the evidence taken and the report and order of the Com- 
mission. Upon such filing of the petition and transcript, the court shall have 
jurisdiction of the proceeding and of the question determined therein, and shall 
have power to make and enter upon the pleadings, evidence, and proceedings 
set forth in such transcript a decree affirming, modifying, or setting aside the 
order of the Federal Trade Commission, and enforcing the same to the extent 
that such order is affirmed, and to issue such writs as are ancillary to its juris- 
diction or are necessary in its judgment to prevent injury to the public or to 
competitors pendente lite. The findings of the Federal Trade Commission as to 
the facts, if supported by substantial evidence, shall be conclusive. To the 
extent that an order of the Federal Trade Commission is affirmed, the court 
shall thereupon issue its own order commanding obedience to the terms of such 
order of the said Commission. 

“(g) If either party to a proceeding before a United States court of appeals 
brought pursuant to subsections (e) or (f) of this section shall apply to the 
court for leave to adduce additional evidence, and shall show to the satisfaction 
of the court that such additional evidence is material and that there were reason- 
able grounds for the failure to adduce such evidence in the proceeding before 
the Commission or Board, the court may order such additional evidence to be 
taken before the Commission or Board and to be adduced upon the hearing in 
such manner and upon such terms and conditions as to the court may seem 
proper. The Commission or Board may modify its findings as to the facts, or 
make new findings, by reason of the additional evidence so taken, and it shall 
file such modified or new findings, which, if supported by substantial evidence, 
shall be conclusive, and its recommendations, if any, for the modification or set- 
ting aside of its original order, with the return of such additional evidence. 

“(h) Except as provided in subsection (p) of this section, the jurisdiction of 
the United States court of appeals to affirm, enforce, modify, or set aside orders 
of the Commission or Board referred to in subsection (a) of this section shall 
be exclusive. The judgment and decree of the court shall be final, except that 
the same shall be subject to review by the Supreme Court upon certiorari as pro- 
vided in section 1254 of title 28, United States Code. Such proceedings in the 
United States court of appeals shall be given precedence over cases pending 
therein, and shall be in every way expedited. No order of the Commission or 
Board or judgment of the court to enforce the same shall in anywise relieve or 
absolve any person from any liability under the antitrust Acts. 

“(i) Complaints, orders, and other processes of the Commission or Board re- 
ferred to in subsection (a) of this section may be served by anyone duly author- 
ized by the Commission or Board, either (1) by delivering a copy thereof to the 
person to be served, or to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or a director of the corporation 
to be served; or (2) by leaving a copy thereof at the principal office or place of 
business of such person; or (3) by registering and mailing a copy thereof ad- 
dressed to such person at his principal office or place of business. The verified 
return by the person so serving said complaint, order, or other process setting 
forth the manner of said service shall be proof of the same, and the return post- 
office receipt for said complaint, order, or other process registered and mailed as 
aforesaid shall be proof of the service of the same. 

“(j) An order of the Federal Trade Commission issued pursuant to this sec- 
tion shall become final— 

“(1) Upon the expiration of the time allowed for filing a petition for 
review, if no petition has been duly filed within such time; but the Commis- 
sion may thereafter modify or set aside its order to the extent provided in 
the last sentence of subsection (d) ; or 

(2) Upon the expiration of the time allowed for filing a petition for cer- 
tiorari, if the order of the Commission has been affirmed, or the petition for 
review dismissed by the court of appeals, and no petition for certiorari has 
been duly filed; or 
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“(3) Upon the denial of a petition for certiorari, if the order of the Com- 
mission has been affirmed or the petition for review dismissed by the court 
of appeals; or 

“(4) Upon the expiration of 30 days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs that the order of the 
Commission be affirmed or the petition for review dismissed. 

“(k) If the Supreme Court directs that the order of the Federal Trade Com- 
mission be modified or set aside, the order of the Commission rendered in ac- 
cordance with the mandate of the Supreme Court shall become final upon the 
expiration of 30 days from the time it was rendered, unless within such 30 days 
either party has instituted proceedings to have such order corrected to accord 
with the mandate, in which event the order of the Commission shall become 
final when so corrected. 

““(1) If the order of the Federal Trade Commission is modified or set aside 
by the court of appeals and if (1) the time allowed for filing a petition for 
certiorari has expired and no such petition has been duly filed, or (2) the peti- 
tion for certiorari has been denied, or (3) the decision of the court has been 
affirmed by the Supreme Court, then the order of the Commission rendered in 
accordance with the mandate of the court of appeals shall become final on the 
expiration of 30 days from the time such order of the Commission was rendered, 
u iess within such 30 days either party has instituted proceedings to have such 
order corrected so that it will accord with the mandate, in which event the 
order of the Commission shall become final when so corrected. 

“(m) If the Supreme Court orders a rehearing; or if the case is remanded 
by the court of appeals to the Federal Trade Commission for a rehearing, and 
if (1) the time allowed for filing a petition for certiorari has expired, and no 
such petition has been duly filed, or (2) the petition for certiorari has been 
denied, or (3) the decision of the court has been affirmed by the Supreme Court, 
then the order of the Commission rendered upon such rehearing shall become 
final in the same manner as though no prior order of the Commission had been 
rendered. 

“(n) As used in this section the term ‘mandate,’ in case a mandate has been 
recalled prior to the expiration of 30 days from the date of issuance thereof, 
means the final mandate. 

“(o) Any peson who violates an order of the Federal Trade Commission 
issued pursuant to this section, after such order has become final and while it is 
in effect, shall forfeit and pay to the United States a civil penalty of not more 
than $5,000 for each violation which shall accrue to the United States and may 
be recovered in a civil action brought by the United States. Each separate 
violation of such an order shall be a separate offense, except that in the case 
of a violation through continuing failure or neglect to obey a final order of the 
Federal Trade Commission, each day of continuance of such failure or neglect 
shall be deemed a separate offense. 

“(p) Whenever the Federal Trade Commission has reason to believe that any 
person is liable to a penalty under subsection (0) of this section, it shall certify 
the facts to the Attorney General, whose duty it shall be to cause appropriate 
proceedings to be brought pursuant to the provisions of such subsection.” 

Sec. 3. That section 15 of said Act is amended by inserting after the first 
paragraph thereof the following paragraph: 

“Whenever the Federal Trade Commission has reason to believe— 

(1) That any corporation subject to its jurisdiction is acquiring or has 
acquired stock or assets of another corporation in violation of the provi- 
sions of section 7 of this Act, and 

(2) That the enjoining of such acquisition or the maintenance of the 
status quo after acquisition pending the issuance of a complaint or the 
completion of proceedings pursuant to a complaint by the Commission 
under this section and until such complaint is dismissed by the Commis- 
sion or set aside by the court on review, would be to the interest of the 
public, 

the Commission, by any of its attorneys designated by it for such purpose, may 
bring suit in a district court of the United States to prevent and restrain viola- 
tion of section 7 of this Act or to require maintenance of the status quo. Any 
such suit may be brought in any district in which the acquiring or the acquired 
corporation resides or transacts business. Upon proper showing, a temporary 
injunction or restraining order shall be granted withont bond. In any case 
where injunction or restraining order is granted under this paragraph, the 
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Federal Trade Commission shall proceed as soon as may be to the issuance of 
the complaint and to the hearing and determination of the case.” 

Sec. 4. That in case of an order by the Federal Trade Commission issued 
pursuant to section 11 of said Act of October 15, 1914, served on or before the 
date of the enactment of this Act, the 60-day period referred to in subsection (f) 
of said section 11, as amended by this Act, shall begin on the date of the enact- 
ment of this Act. 





UNITED STATES COURT OF APPEALS 
For THE SECOND CIRCUIT 
October Term, 196 
(Petition argued December 14, 1956. Decided December 14, 1956) 
Docket No. 24409 


FEDERAL TRADE COMMISSION, PETITIONER V. INTERNATIONAL PAPER COMPANY, A 
CORPORATION, RESPONDENT 


3efore: SWAN, MEDINA, and WATERMAN, Circuit Judges. 

Petition by Federal Trade Commission for injunctive relief against Interna- 
tional Paper Company until final determination by the Commission of a pending 
administrative proceeding initiated by its complaint which charges the re- 
spondent company with violating Section 7 of the Clayton Act, as amended, 15 
U.S. C. A. § 18. 

Bart W. KINTNER, General Counsel ; Robert B. Dawkins, Ass’t General Counsel ; 
John T. Loughlin, Ass’t to the Gen. Counsel; James E. Corkey, Attorney, for 
Federal Trade Commission, Petitioner. 


Davis PoLK WARDWELL SUNDERLAND AND Krenpt, Attorneys for Respondent; 
Theodore Kiendl, George A. Brownell, John F. Collins, and Edward F. Howrey, 
of Counsel. 


Per CURIAM: 


When this petition came on for oral argument on December 14, 1956, it was 
dismissed from the bench for lack of jurisdiction, with the statement that a 
written opinion would be handed down later. 

The petition was filed November 27, 1956, and the respondent’s answer on 
December 11. Without going into greater detail it will suffice to say that the 
petition alleges in substance that on November 5, 1956, the stockholders of In- 
ternational Paper Company, a New York corporation, and the stockholders 
of two Missouri corporations, Long-Bell Lumber Corporation and Long-Bell 
Lumber Company, voted upon and approved a plan of merger; that on November 
6, 1956, the Federal Trade Commission filed a complaint charging that In- 
ternational by acquisition of the two Long-Bell companies had violated section 
7 of the amended Clayton Act, in that such acquisition may substantially lessen 
competition or tend to create a monopoly as more particularly specified in the 
complaint; and that if the Commission, after hearings, should find that section 
7 has been violated and should order International to divest itself of stock and 
assets acquired, “it will be impossible to separate the acquired assets from 
those which are the joint result of the combined operations and the assets of 
International,” if action contemplated by the respondent with respect to the 
acquired companies is allowed to occur. The prayer for injunctive relief in 
substance asks that the status quo be maintained until conclusion of the ad- 
ministrative proceeding. 

The Clayton Act contains a scheme of dual enforcement. United States v. 
W. T. Grant Co., 345 U. 8S. 629, 632. Section 7 of the Act, and certain other 
sections not here relevant, may be enforced either by cease and desist orders 
of the Commission, 15 U. S. C. A. § 21, or by suits in equity instituted by the 
several district attorneys in their respective districts, under the direction of the 
Attorney General, 15 U. 8. C. A. § 25. U.S. Alkali Export Assn. v. United States, 
825 U.S. 196, 208. Individuals may also have injunctive relief against threatened 
loss or damage by a violation of the antitrust laws under the same conditions 
and principles as govern the granting of injunctions by courts of equity, that is 
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‘to say, district courts, 15 U. S. C. A. § 26. These specific provisions as to who 
may seek injunctive relief, and in what courts, imply that the Commission itself 
is not authorized to do so. This implication is required by the statutory pro- 
visions of 15 U. S. C. A. § 21, under which a court of appeals acquires juris- 
diction to review an order of the Commission only after the administrative pro- 
ceeding has been concluded and a transcript of the record therein filed with the 
court." The Commission’s findings of fact, if supported by substantial evidence, 
are conclusive upon the court, and if either party shows grounds for adducing 
additional evidence, the court may order it to be taken before the Commission. 
The Clayton Act clearly recognizes that a court of appeals has no fact finding 
powers, and that if an injunction is to be obtained by a United States Attorney 
or a private litigant it must be sought in a U. S. District Court under sections 
25 or 26 of Title 15, U. S.C. A. Nor did this legislation contemplate applications 
by the Commission for interlocutory relief by way of injunction to maintain the 
status quo during the pendency of a proceeding before the Commission. 

Relying upon Board of Governors v. Transamerica Corp., 9 Cir., 184 F. 2d 311, 
the Commission argues that authority for it to seek an injunction here may be 
implied from the “all writs” section, 28 U. S. C. section 1651 (a), which authorizes 
the Courts of Appeals to issue any writ “necessary or appropriate in aid of their 
respective juprisdictions.” But, since the pattern of enforcement adopted by 
the Congress in the Clayton Act makes clear that the Commission was not in- 
tended to have such authority, the “all writs’ section cannot be invoked to 
circumvent this limitation. And, if the Commission has no auhority to seek an 
injunction, it is clear we have no power to grant it such relief. With all due 
respect to our brethren of the Ninth Circuit, we are therefore constrained to 
disagree with the conclusion arrived at in the Transamerica case.’ 

Action dismissed. 


The Cuarman. The next witness will be Mr. Wendell Barnes, 
Administrator of the Small Business Administration. 


TESTIMONY OF WENDELL B. BARNES, ADMINISTRATOR, SMALL 
BUSINESS ADMINISTRATION, ACCOMPANIED BY PHILIP Mc- 
CALLUM, GENERAL COUNSEL, AND ROSS D. DAVIS, ASSISTANT 
GENERAL COUNSEL 


The CHatrman. Mr. Barnes. 

Mr. Barnes. My name is Wendell B. Barnes. I am Administrator 
of the Small Business Administration. I am appearing in response 
to the request of the chairman of the Committee on the Judiciary to 
present the views of the Small Business Administration on H. R. 
264 and H. R. 2143. These two bills would amend the Clayton Act to 
require prior notification of corporate mergers. They extend Federal 

regulation to cover bank mergers by asset as well as by stock acquisi- 
tion and they authorize the Federal Trade Commission to seek a 
preliminary injunction or restraining order in certain merger cases. 

The bills here under consideration generally conform ‘with the 
recommendations of the Cabinet Committee on Small Business sub- 
mitted to the President on August 7, 1956, and the recommendations 
in the Economic Reports of the President transmitted to the Congress 
on January 24, 1956, and January 23, 1957. In the latter report the 
President pointed out that— 


The preservation and strengthening of competition must * * * be a leading 
objective of public policy. 


1Cf. Fed. Power Comm’n v. Edison Co., 304 U. 8S. 375; In re Matter of the National 
Labor Relations Board, 304 U. S. 486. 

2It may well be that the Third Circiut in the recent Farm Journal case, D. 6388, also 
disagreed with the Transamerica case, but, as no opinion was written, the precise ground 
on which the Third Circuit refused to grant the requested injunction does not appear. 
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He also stated that— 


Vigorous enforcement of the antitrust laws is basic to the attainment of this 
objective, for threats of encroachment on competition are always present and 
assume constantly changing forms. 

It is clear that the small-business segment of the economy has a 
vital and continuing interest in all legislation which has as its object 
the maintenance and extension of free competitive enterprise. 

I have been advised by the officials who have the responsibility for 
the enforcement of the antitrust Jaws that a requirement of premerger 
notification will ease the investigative burden presently carried by 
these agencies and will therefore strengthen the enforcement of the 
antitrust statutes. I have concluded that enactment of the proposals 
contained in H. R. 264 or H. R. 2148 will bring about more efficient 
enforcement of the antitrust laws and, therefore, a better competitive 
climate for small business. 

I do not believe I should attempt to discuss the technical sufficiency 
of either bill. In this respect the Small Business Administration 
would be guided by the advice of the Department of Justice and the 
Federal Trade Commission, the agencies charged with the responsi- 
bility for enforcement of the Clayton Act. I am satisfied that either 
proposal is satisfactory from a small business point of view and that 
the suggested amendments should be favorably considered by 
Congress. 

Mr. Pierce. I should like to ask you*just one question, sir. Do you 
feel that H. R. 264 and H. R. 2143 should be amended so as to make 
the Celler-Kefauver Act standards applicable where either the acquir- 
ing or acquired firm is in interstate commerce ¢ 

Mr. Barnes. We have not taken any separate position on that, and 
I would be guided by what the Antitrust Division and the Federal 
Trade Commission does. 

Mr. Pierce. I would like to say just why I brought this up. 

Mr. Barnes. All right. 

Mr. Pierce. Last year some of the dairy associations pointed out 
that large interstate dairy companies such as Bordens and National 
Dairy Products had been merging with a number of small dairies that 
are in intrastate commerce onl 

In other words, you have a ah interstate corporation acquiring a 
number of purely intrastate corporations. At present, such mergers 
do not come under the act. Do youthink they should be brought under 
the act? 

Mr. Barnes. I don’t know why they shouldn’t be under the act. 
Most of our data, and most of the dealings of our agency, are with 
considerably smaller concerns than would be required to do the report- 
ing under this legislation. 

Mr. Prerce. Would your agency be concerned with a small dairy— 
that is—in intrastate commerce ? 

Mr. Barnes. Yes, sir; of course. There are really, of course, many 
thousands of small firms that either are dislocated or merged that 
wouldn’t be affected by these bills, because they are small firms merging 
with each other. This does reach the situation where the large firm— 
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and we only have two divisions of industry as far as we are concerned, 
small and large—where the very large firm is absorbing a small firm. 

The Cuatmrman. That situation, Mr. Pierce, is greatly emphasized 
down in the State of Florida, where one Davis, who was formerly con- 
nected with the Alcoa Corp., sold out a great portion of his stock 
interest in Alcoa and Alcan, and through a corporation is buying most 
of the dairies and the ice-cream plants in the State of Florida. Itisa 
huge combination already, and almost all of the small milk dealers and 
the ice dealers are threatened by this giant corporation that is being 
developed. 

Mr. Keatinc. You mean threatened in a sinister sense, or in gen- 
eral ? 

The CuHarrman. I mean threatened in general. That word prob- 
ably could be modified. In other words, they are very much disturbed 
about the situation developing. And Ithink that would be a matter of 
a great concern to small business. And if this act only applies to situ- 
ations where the acquiring and acquired corporations are in interstate 
commerce, you couldn’t get at that situation at all. 

Mr. Keratine. You still couldn’t, I suppose, if you were operating an 
interstate corporation through a holding company—— 

The CuatrMan. If it were all intrastate you couldn’t touch it under 
Federal legislation, in any event. 

Any other questions ? 

(No response. ) 


The Cuarrman. Thank you very much, Mr. Barnes. 


(The following letter was subsequently received from the Small 
Business Administration :) 


SMALL BUSINESS ADMINISTRATION, 


Washington, D. C., March 12, 1957. 
Hon. EMANUEL CELLER, 


Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D. C. 


DEAR CONGRESSMAN CELLER: This is with further referenee to your letters of 
January 22, 1957, in which you ask this agency to express its views on H. R. 
264 and H. R. 2143, bills to amend the Clayton Act, as amended, by requiring prior 
notification of corporate mergers. 

The Small Business Admintstration concurs in the aims of these bills. It is 
our opinion that premerger notification may tend to relieve the burden now car- 
ried by the Department of Justice in handling these cases and may result in 
more efficient and more expeditious processing of antitrust litigation in general. 
This is, of course, vital to small business. 

Because of the $10 million exemption, these bills will not apply to mergers 
between most small businesses. The notification requirement will apply, however, 
when a small business is merging with a large concern. Nevertheless, it is in the 
best interest of small business that the Department of Justice should have an 
opportunity to consider the competitive effect of such mergers. 

In general, the object of the bills is in accord with the recommendations of the 
President and the Cabinet Committee on Small Business and is consistent with 
the aims of section 7 of the Clayton Act. However, we note that these bills do 
not provide that the “cease and desist” orders of the Federal Trade Commission 
shall be final when issued, unless appealed to the courts, which was recommended 
by the Cabinet Committee on Small Business. 

We take no position with respect to the technical sufficiency of the proposed 
legislation. In this regard, as well as in such matters as the penalties to be 
provided in the event of violation, SBA will be guided by the Department of 
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Justice and the Federal Trade Commission, the agencies charged with the re- 
sponsibility for enforcement of the Clayton Act. 
The Bureau of the Budget has no objection to the submission of this report. 
Sincerely yours, 
WENDELL B. Barnes, Administrator. 
Our next witness is Mr. R. M. Gidney, Comptroller of the Cur- 
rency. 


TESTIMONY OF RAY M. GIDNEY, COMPTROLLER OF THE CURRENCY; 
ACCOMPANIED BY L. A. JENNINGS, DEPUTY COMPTROLLER, AND 
ROY T. ENGLERT, ASSISTANT COUNSEL 


The Cuatrman. Would you care to be interrupted, or would you 
rather read your statement right on through? It might be well for 
you to complete it before we interrogate you. 

Mr. Giwney. I think that would be nice, if you would like to do it 
in that way. 

I want to introduce Mr. L. A. Jennings, Deputy Comptroller, and 
Mr. Roy T. Englert, our counselor. 

The CHatrMan. We welcome all of you. 

Mr. Gipney. Mr. Chairman and members of the committee, it is a 

leasure to come before your committee again to discuss proposed 
fovislation concerning bank mergers and consolidations. The bills 
presently under consideration are H. R. 264 and H. R. 2143. 

The Treasury Department is opposed to both of these bills in their 
present form because both would make section 7 of the Clayton Act 
applicable to asset acquisitions by banks in the form of consolida- 
tions, mergers, and asset purchases with concurrent assumption of 
deposit liabilities. 

Mr. Keratinc. Excuse me. For clarification, I would like to ask 
one question on that statement. 

Do I understand that the Secretary of the Treasury is opposed to 
these ? 

Mr. Gipney. I believe that the chairman has a communication from 
the Acting Secretary sent over yesterday to that effect. 

Mr. Keatrne. I see. 

Mr. Gwnery. The effect of these bills would be to place concurrent 
authority over the competitive aspects of bank mergers in the De- 
partment of Justice and the Board of Governors of the Federal Re- 
serve System and divest the Comptroller of the Currency, who is 
charged by law with the supervision of 4,675 national banks having 
$111 billion, or 54 percent, of the commercial banking assets of the 
Nation, and the Federal Deposit Insurance Corporation which par- 
ticipates in the supervision of 6,727 State-chartered commercial banks 
with resources of over $29 billion, of the power and authority to make 
decisions vitally affecting the welfare of banking. 

A brief summary of the status of the Nation’s banking units and the 
dual-banking system is as follows: 

This tabulation I will not go through entirely, but will take the 
summary, which is at the bottom. 

(The tabulation referred to its as follows :) 
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[Figures in millions—All figures as of June 30, 1956] 




















Members of both | Not members of 
the Federal Re- | Members of Fed- Federal Reserve 
serve System eral Deposit In- or Federal De- 
and Federal De- surance Corpo- posit Insurance 

Type of bank posit Insurance ration only Corporation 
Corporation 

| Num- Total |Num-| Total | Num- Total 

ber | resources | ber resources ber resources 

pe aelp etry cm [eet 

Watiemad ebnieme ois soos oi etesitn ices 4, 667 1 $110, 703 | 27 1 $133 | 21 1 $200 
State commercial banks_. -| 1,829 364,090 | 6, 74 4 29, 327 | 470 5 2,393 
Mutual savings banks___...........-.._-- 3 | 3 27 217 424,244 | 308 | 58,150 
Spagie  10  eiror seared | 6,499 | 174,820 | 6,951 | "53, 704 779 | 10, 743 

| 





1 Supervised by Comptroller of the Currency. 

2 Outside continental United States. 

3 Supervised by State banking department and the Federal Reserve System. Includes 1 nondeposit 
trust company which is not insured. 

4 Supervised by State banking departments and the Federal Deposit Insurance Corporation. 

5 Supervised by State banking departments only. 
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National banks_ . af | 4, 675 3, 408 $111, 036 
State commercial banks... ‘ 9, 026 3, 815 95, 810 
Mutual savings banks. - 528 342 32, 421 
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Head offices._..........-- soe eat ‘ 14, 229 7, 565 239, 267 
Branches... .........-. ci tatse. bbe eh SS eee | 7, 565 en scna pwn swo lentes 
Total banking offices._......._..--__-- Dna 21, 794 | MAG SOU 
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We have 4,675 national banks with 3,408 branches and total re- 
sources of $111 billion; 9,026 State commercial banks with 3,815 
branches, and total resources of $95 billion; 528 mutual savings banks 
with 342 branches, and total resources of $32 billion; for a “total of 
14,229 head offices, 7,565 branches, or a total of 21,794 banking offices. 

Our population of 170 million is served by over 14,000 banks with 
almost 22,000 banking offices, or 1 bank for each 12 ,000 of population, 
or 1 banking office for each 7,800 population. The banking system 
has reached its present status by evolution and growth and is at a high 
stage of usefulness and soundness. In considering the availability of 
facilities for receiv ing savings of the public and affor ding real-estate 
mortgage credit, it must be realized that s: ivings and loan “associations 
numberi ing 6,100 and with total offices of nearly 7 7,000, and total assets 
of over $40.6 billion as of June 30, 1956, are serving the public today. 

About 16,000 credit unions with total assets of about $3 billion are 
also operating and extending credit. It is clear that facilities of com- 
mercial and savings banks, and of savings and loan associations and 
credit unions, are adequate to give well-rounded service to depositors, 
savers, borrowers, and users of many other services. 

For effective and healthy competition there must be adequacy of 
financial resources, competency of management, : and, last but not least, 
the will to compete. These factors are present in our banking system 
today, probably in a higher degree than ever before. 
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Much has been said of concentration of banking power. As pre- 
viously stated, there were on June 30, 1956, 14,229 banks, trust com- 
panies, and savings banks in the United States. This compares with 
a total of 14,636 5 years ago. It appears from studies made in our 
office that while showing substantial growth the large units in the 
aggregate are not increasing their percentage of deposit business. 

To illustrate, we find that at the end of 1940 the 100 largest com- 
mercial banks held 58 percent of the total deposits held by all com- 
mercial banks. At June 30, 1956, the 100 largest commercial banks 
held 46.7 percent of the deposits held by all commercial banks. 

This relative lessening in the proportion of deposits held by these 
banks has been in part due to the tremendous growth in banks of 
intermediate size. Our studies indicate that in distribution of de- 
posits between banks in our larger cities there is a tendency to lessen 
somewhat the proportion held by the largest single institution in each 
city. 

Thus, it seems clear that competition is most vigorous and that it is 
not possible to show the existence of banking monopoly in any area 
that will support banking competition or to make a convincing show- 
ing of tendency toward monopoly. 

Banking has other safeguards which serve to maintain adequate 
competition. It is a closely supervised and regulated industry. 
There are limitations upon entrance into the banking business and 
limitations upon the establishment of branches. There are also pro- 
visions that National banks and State banks that are members of the 
Federal Reserve System or the Federal Deposit Insurance Corpora- 
tion shall not pay interest on demand deposits and shall not pay a 
rate of interest on time and savings deposits above that permitted by 
Federal Reserve or Federal Deposit Insurance Corporation regula- 
tions, thereby eliminating competition for such deposits based upon 
the rate of interest paid. 

The maximum legal interest rates that may be charged on loans are 
in general governed by the State statutes. The maximum amount of 
a loan that may be granted to a single individual or interest is gov- 
erned by Federal and State statutes. 

Types of investment securities, based on credit quality standards, 
and the maximum amount that may be invested in the obligations of 
a single obligor, are governed by Federal and State statutes. Reason- 
able credit standards must be maintained in granting loans within the 
framework of the statutes noted above. 

Competition among and between banks takes place within an orbit 
greatly influenced by the policies of Federal fiscal and monetary 
authorities which exercise an important measure of control upon the 
availability of credit. Banks, for practical purposes, have only one 
completely free area in which to compete, and that is in service to the 
banking public. This is governed very largely by the ability, progres- 
siveness, aggressiveness, and capacity of individual bank manage- 
ments. 

Since a small country bank can not provide adequate service or 
credit to a large corporation, size is a Reig limiting such institu- 
tions to their natural field, but within that field size alone does not 
militate against the ability of a bank to compete. 

Banks of varying sizes, unlike business concerns, do not. suffer such 
disadvantages as a lack of ability to command quantity discounts on 
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urchases because a bank’s merchandise consists of service and its 
eposits which enable it to make loans and buy investment securities. 

The smaller bank’s net earnings from operation in relation to each 
dollar of deposits compare favorably with those of larger banks. The 
small bank has relatively the same access to credit from the Federal 
Reserve bank or its correspondent banks as its larger competitors. It 
is our observation that access to capital has been soletineli as available 
to small as to large banks. 

In contrast to other forms of corporate organizations, banks are not 
able to establish branches outside of their own States. Limitations 
considered appropriate and adequate have been placed upon holding 
company control of banks by the Bank Holding Company Act of 1956 
with prohibition of purchase of additional banks across State lines. 
Acquisitions by purchase of stock have been under section 7 of the 
Clayton Act. In the case of the Board of Governors of the Federal 
Reserve System against Transamerica Corp., the proceedings were 
under section 7. 

The Department of Justice did not take part in this litigation. As 
you are aware, the decision was adverse to the Board of Governors. 

Under existing statutes, the Comptroller of the Currency is 
required to approve or deny all consolidations, mergers, and purchases 
where the continuing or acquiring bank is to be a National bank. The 
48 State banking departments occupy a similar position where the 
continuing or acquiring bank is a State-chartered institution. How- 
ever, if the continuing or acquiring State-chartered bank is a member 
of the Federal Reserve System, and a diminution is to occur in the 
combined total of the merging banks’ capital or surplus, the approval 
of the Board of Governors of the Federal Reserve System is also 
required to the transaction. 

If the continuing or acquiring State-chartered bank is not a mem- 
ber of the Federal Reserve System, but is insured by the Federal De- 
— Insurance Corporation, and the combined total of the merging 

anks’ capital or surplus will be reduced, the approval of the Federal 
Deposit Insurance Corporation is also acquired to the transaction. 

Even though the existing statutes do not expressly so require, it is 
and has been the practice of the Comptroller’s office in passing upon 
all asset acquisitions by national banks in the form of consolidations, 
mergers, and purchases to consider their competitive aspects. When 
approval is requested for any of these transactions, the proposal is 
examined in the light of the primary duty of the Comptroller to exer- 
cise the responsibilities placed upon him in such a way as to promote 
a strong and sound national banking system, and one which will grow 
with American business and industry so that it can provide the finan- 
cial services necessary for the continued growth of our economy. 

Consideration is given to the effect of the transaction upon the prob- 
able competitive situation. This is on the basis of the public interest 
maintenance of a healthy banking situation, and maintenance, an 
even intensification, of competitive banking. 

I would challenge any conclusion other than that banking competi- 
tion in the United States has been growing steadily more vigorous, 
more effective, and rendering banks more serviceable to the public. 
We are closely familiar with the situation in each city, and we know 
that competition is not being diminished but is being maintained on a 
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healthy and aggressive basis. Not only is that true as between banks 
but there have come into the situation factors such as finance com- 
panies, personal loan companies, savings and loan associations, and 
credit unions, which furnish many opportunities for the public to 
satisfy various types of credit needs. 

The lending activities of insurance companies have brought exten- 
sions of credit to large borrowers in a tremendously large aggregate. 
We believe that healthy competition between banks is of vital impor- 
tance and should be maintained and encouraged. In determining the 
competitive effects, the more important factors considered include the 
following: 

The number, and the capital structure, deposits, and loans of 
banks operating in the city and area served. A comparison of the 
projected percentage of total banking resources in the field of opera- 
tions to be held by the merged bank with those of competing banks 
provides one factor for consideration in considering the possible effect 
of the merger on banking competition. 

2. Even more important than numbers are the policies and prac- 
tices of the merging banks in the matter of lending activities. A com- 
parison of the lending policies and a comparison ‘of the character and 
volume of loans to manufacturers, commercial enterprises, farmers, 
brokers, homeowners, and consumers, and the extent to which the 
banks have common borrowers provide an insight into the extent to 
which the merger might affect competition in the loan field. 

The deposit structure of the banks involved, including the rela- 
tive volume of demand, savings, and public-fund deposits; the charac- 
ter of those deposits, such as deposits of banks, corporations, small- 
business enterprises, farmers, and individuals; the amount of the aver- 
age deposit; and the number of common depositors aid in disclosing 
the extent to which the mer ger might affect competition in the deposit 
field. 

The geographic distribution of any branch offices of the merging 
banks as related to the nature and extent of existing competition 
offered by those branches and the competition that would be provided 
by vom banks if the merger were to be approved, 

The extent of the activities of the banks in the fiduci lary field. 
T he comparative volume of the assets of the trust departments of the 
merging banks, the relative volume of such fiduciary activities as 
pension trusts and profit-sharing funds, agency court, testamentary, 
corporate, and other fiduciary ac tiv ities, and the number of accounts 
in common give an insight into the extent to which the merger might 
ait competition in the trust field. 

A comparison of interest rates on loans and deposits and service 
Fs ges of the merging banks, and also a comparison in these respects 
with. competing banks which would be available to the public if the 
merger were to be approved. 

The extent to which lending institutions other than banks are a 
fac tor of importance in supplying the credit needs of the section and 
as such may te considered as providing competition to banks. 

In varying degrees each of the above factors relating to competition 
has a bearing on whether a proposed acquisition of assets might affect 
competition in an unhealthy manner or tend to create a monopoly. 
If some of the competitive factors are weighed against elements of 
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desirability or need which may be present in the banking factors in 
arriving at a final decision. It goes without saying that, if the pro- 
posed asset acquisition fails to meet reasonable banking standards, the 
Comptroller’s approval would be denied on that ground. The officials 
of the Federal bank supervisory agencies, who are intimately familiar 
with banking in all its phases throughout the United States, are best 
equipped to make decisions on these important and vital banking con- 
siderations. Legislation giving all or part of the supervisory au- 
thority now held by the Federal bank supervisory agencies in the De- 
partment of Justice would require the creation of a new unit to 
specialize in the field and to duplicate the expert staffs already in 
existence. 

We favor the enactment by Congress of legislation which would re- 
quire Federal approval in the case of all bank mergers, and we believe 
that in passing upon merger proposals the appropriate banking 
agency should take into consideration the competitive situation and 
should disapprove any merger which might result in an undue lessen- 
ing of competition unless important banking factors dictate otherwise. 

We believe that the bill passed by the Senate at the last session of 
Congress as S. 8911 is the form which this legislation should take. It 
reads: 

No insured bank shall merge or consolidate with any other insured bank or, 
either directly or indirectly, acquire the assets of, or assume liability to pay any 
deposit made in, any other insured bank without the prior written consent (i) 
of the Comptroller of the Currency if the acquiring, assuming, or resulting bank 
is to be a national bank or a district bank, or (ii) of the Board of Governors 
of the Federal Reserve System if the acquiring, assuming, or resulting bank 
is to be a state member bank (except a district bank), or (iii) of the Corpora- 
tion (Federal Deposit Insurance) if the acquiring, assuming, or resulting bank 
is. to be a nonmember insured bank (except a district bank). In granting or 
withholding consent under this subsection, the Comptroller, the Board, or the 
Corporation, as the case may be, shall consider the factors enumerated in sec- 
tion 6 of this Act. In the case of a merger, consolidation, acquisition of assets, 
or assumption of liabilities, the appropriate agency shall also take into con- 
sideration whether the effect thereof may be to lessen competition unduly or to 
tend unduly to create a monopoly, and, in the interests of uniform standards, it 
shall not take action as to any such transaction without first seeking the views of 
each of the other two banking agencies referred to herein with respect to such 
question; and in such a case the appropriate agency may also request the 
opinion of the Attorney General with respect to such question. 

This provision is included in the proposed Financial Institutions 
Act of 1957, S. 1451, reported to the Senate on March 4, 1957, by the 
Senate Committee on Banking and Currency. 

We have noted criticism of the use of the word “unduly” instead of 
“substantially” in relation to lessening of competition. It may be of 
interest that the word “unduly” was included in Proposed Remedial 
Legislation, a staff report to Subcommittee No. 5 of the Judiciary 
Committee, House of Representatives, transmitted September 17, 
1952. It was ineluded in H. R. 2115 introduced by Chairman Celler 
in 1953. 

The Crarmman. At that point, just for clarification, Mr. Maletz 
has a question. 

Mr. Marerz. Mr. Comptroller, were you or were you not aware of 
the fact that on May 23, 1955, the chairman, Mr. Celler, introduced a 
bill, H. R. 6405, which completely superseded H. R. 2115? 
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Mr. Guipney. I recall that he introduced the two bills; I don’t re- 
member the chronology. 

Mr. Materz. Are you aware of the fact that Chairman Celler’s new 
bill, H. R. 6405, would prohibit a bank supervisory agency from ap- 
proving a bank merger where the effect may be to substantially lessen 
competition or to tend to create a monopoly ? 

Mr. Gipney. I think that is true. I don’t have that bill with me. 
Nevertheless, it is also true that the word “unduly” is included in 
H. R. 2115 and in the staff report. 

The Cuamman. When you speak of “unduly”, that is not my last 
word on the subject. 

Mr. Gipney. I am not suggesting it was. May we not all have 
changes? I have had some things described to me which I might like 
to change a little, and I don’t begrudge that to the chairman. 

It seems to us that it is a proper standard for the guidance of bank 
supervisors in passing upon mergers. In contrast, the term “sub- 
stantially to lessen competition” has tended to be interpreted so re- 
strictively as to make it unsuitable for use in connection with bank 
mergers. This is illustrated in the testimony of Assistant Attorney 
General Stanley N. Barnes before a subcommittee of the Senate Com- 
mittee on Banking and Currency on S. 3911 on June 18, 1956. Follow- 
ing is a part of a discussion between Senator Frear, of Delaware, and 
Assistant Attorney General Barnes: 


Senator Frear. Does the lessening of competition in the eyes of the Justice 
Department necessarily mean it is not in the public interest? 

Mr. Barnes. Yes. That is the tendency. That is one of the two standards 
established by section 7 of the Clayton Act. That is Congress’ decision and 
not the Justice Department. It may tend to create a monopoly or substantially 
lessen competition. Those are our working tools. 

Senator Frear. Yes, but if any two banks in an area merge the Justice De- 
partment can say it lessens competition because there is just one bank after 
the merger and it definitely lessens competition because there is no competitor 
there. Does the Justice Department say that is not in the public interest be- 
cause it does lessen competition? 

Mr. Barnes. By enacting Clayton Act, section 7, Congress has already pro- 
claimed the public interest in promoting competition. The Justice Department 
simply applies the standards that Congress has given us. 

Senator Frear. I am glad you said that. So then when you are talking about 
lessening competition, you do not view that in the light of the public interest. 

Mr. Barnes. That is correct. And the reason why we do not is because 
Congress has not said, “Look. See if it lessens competition and then whether 
it does or not you consider whether it is in the public interest.” We do not have 
that authority. We do what Congress tells us to. Does it substantially lessen 
competition? That is the question for us. 

That is why I say, the suggestion I made is we can give that one circumscribed 
opinion on the lessening of competition, and if the banking agencies want to say 
that despite that the public interest demands this merger go through, that is 
their responsibility. They may have good reasons for it on which we are not 
competent. We would not object to it as long as we have the right to contest 
it in court if we think they are so wrong it must go to court. 

Senator Frear. But you follow pretty much the dictates of Congress. 

Mr. Barnes. As far as I possibly can, I do so. 


The standard implied by the phrase, “substantially to lessen compe- 
tition,” when applied to bank mergers would seem to have much 
analogy to the Procrustean bed, to which guests were adapted by 
stretching or cutting off their legs. In contrast, the phrase, “unduly 
lessen Soempeeation | would permit reasonable adaptation to the fi- 
nancial and economic factors presented without maiming the insti- 
tutions involved. 
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I am pleased to be able to report that the American Bankers Associ- 
ation, the Association of Reserve City Bankers, the United States 
Chamber of Commerce, through their representatives, testified before 
the Senate Committee on Banking and Currency, in favor of the pro- 
vision of the Financial Institutions Act of 1957, which I have quoted. 
I am informed that the American Bar Association, by unanimous ac- 
tion of the house of delegates at its midwinter meeting in Chicago on 
February 19, 1957, adopted the following resolution: 

Resolved, That the American Bar Association recommends to the Congress that, 
instead of legislation amending section 7 of the Clayton Act by extending the asset 
provisions to banks, banking associations and trust companies, legislation be 
enacted amending the Federal Deposit Insurance Act by prohibiting the merger 
or consolidation of any insured bank with any other insured bank, or the acquisi- 
tion of the assets of or assumption of the deposit liabilities of any other insured 
bank without the prior written consent of the Comptroller of the Currency, the 
Board of Governors of the Federal Reserve System or the Federal Deposit Insur- 
ance Corporation, depending upon the status of the resulting, acquiring, or assum- 
ing bank as a National bank, a State member bank, or a nonmember insured bank ; 
and providing that the appropriate agency shall take into consideration whether 
the effect of the merger, consolidation, acquisition, or assumption may be to lessen 
competition unduly or to tend unduly to create a monopoly. 

Resolved, That the officers and councils of the sections of antitrust law and of 
corporation, banking, and business law, be directed to urge legislation embodying 
the foregoing principles upon the proper committees of Congress. 


The position taken by the American Bar Association on February 19, 
1957, differs from the one adopted at its midwinter meeting in 1956, 
which was held before the introduction of S. 3911, the provisions of 
which have been included in section 23 of title III of the present bill; 
and before the association had an opportunity to weigh the relative 
merits of that measure and H. R. 5948 of the last session. 

The Cuarrman. You mean before the members of the American Bar 
Association heard from their clients ? 

Mr. Gipnry. Possibly. However, I think the American Bar Asso- 
ciation adopted this resolution of last year on a misrepresentation, so 
perhaps this is the more meritorious action. 

The Cuarrman. Did you say misrepresentation ? 

Mr. Ginery. Yes, sir. I understand the statement was made to 
them that nobody was against the bill. 

The Cuarrman. Who made that statement? 

Mr. Gipnry. Assistant Attorney Barnes. 

Mr. Materz. Are you saying, Mr. Comptroller, that Judge Barnes 
misrepresented to the American Bar Association ? 

Mr. Gipney. I read in the Law Journal the account of it in which he 
ar that there was no opposition to the bill. I think you can obtain 

at. 

The Cuatmrman. That is news to me. I didn’t know Judge Barnes 
had made any such statement as that. 

Mr. Gipney. I had a copy of this journal of the association, or their 
publication, I wasn’t there, I would have to say that I merely read that 
in this publication. 

Mr. Materz. On that very point, Mr. Comptroller, did you not 
testify before this committee in July 1955 as follows 

Mr. Gipnry. Should I get my copy? 

Mr. Materz (reading) : 


We are in accord with the general purpose of H. R. 5948. 
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Mr. Gipnry. As we understood it then. 

Mr. Materz. Just a moment. And did you not add: 

We have no objection to the principle that the acquisition of one bank by 
another through purchase, merger, or consolidation, should not be permitted if 
the effect of the acquisition may be substantially to lessen competition. It is no 
less important to have competition in banking when this can be done soundly as 
it is in other fields of commerce and industry. 

I think you will find that statement at page 71 of the hearing on 
H. R. 5948, 84th Congress. Is that a correct quote ? 

Mr. Gipney. That is a correct quote, and that is under my under- 
standing of substantial competition as I then had it. Like the chair- 
man I have—— 

Mr. Maxerz. So Judge Barnes could be entirely justified in be- 
lieving, that you, in 1955, were in favor of H. R. 5948? 

Mr. Gipyzy. In principle, but not of the bill—I testified—there 
were other bills that you had—I testified that I liked the chairman’s 
6405 better than this, although it did have the substantial item in it. 
Bu I have learned something about definitions in the interim. 

Mr. Maerz. In the light of your testimony in 1955 do you now 
want to withdraw your statement that Judge Barnes misrepresented 
to the American Bar Association ? 

Mr. Gipnry. Well, there were others than I who testified—he said 
no one was against it, he said in that statement no one was against it. 
I think you should obtain the document. 

The Cuatrman. Finish your statement. 

Mr. Gipnry. In conclusion, I believe it can and should be said that 
the bank supervisory agencies have full knowledge of the banking 
situation, that banking developments of recent years have been 
healthy, and that our banking system is in a very ‘sound condition. 
Legislation on bank mergers and consolidations should be in the form 
passed by the Senate in "1956 and included in the pending Financial 
Institutions Act of 1957. 

Mr. Marerz. Mr. Comptroller, the President in his economic report 
of 1956 said: 

The following revisions of antitrust legislation are recommended— 


and then he included recommended antitrust legislation 

Mr. Gipnry. Excuse me just a moment. I am looking at the one 
that came out in 1956. 

Mr. Marrrz. Do you have it, Mr. Comptroller ? 

Mr. Gipney. I have both now, early 1956 and early 1957. 

Mr. Marerz. I will repeat. The President in his economic report 
of 1956 said: 


The following revisions of antitrust legislation are recommended. 





And you will find a few sentences after that-——— 

Mr. Gipnry. You are now reading from which one? 

Mr. Manmrz. 1956. 

Mr. Gipney. The one that came out in 1956! 

Mr. Materz. January 1956. It is the green book. 

Mr. Gipney. I have it. 

Mr. Marerz. I will begin again. The President in his economic re- 
port of 1956 said: 


The following revisions of antitrust legislation are recommended, 
Federal regulation should be extended to all mergers of banking institutions. 


~ 
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De you find that? 

Mr. Gipney. That is right. 

Mr. Materz. Again in his Economic Report of January 23, 1957, 
the President reiterated a recommendation for amendment of the 
antitrust laws by an “extension of Federal regulation to cover bank 
mergers by asset as well as by stock acquisition.” Is that right? 

Mr. Gipney. That is correct. 

Mr. Materz. You are appearing here this morning 

Mr. Gipney. Cut off by semicolons. 

Mr. Matetz. Yes, of course. You are appearing here this morning 
to recommend against legislation to extend the antitrust laws so as to 
make them applicable to bank mergers accomplished by asset as well 
as by stock acquisitions, is that right ? 

Mr. Gipney. I think that as to the antitrust law, yes, but we are 
recommending the extension of Federal regulation to cover bank 
mergers by asset as well as stock acquisition, we are recommending 
that. 

Mr. Matetz. Not through revision of the antitrust laws as the Presi- 
dent has recommended, is that right 4 

Mr. Giwney. I don’t believe that the President insisted in its being 
in the antitrust laws. 

Mr. Materz. Isn’t that what he said? Take a look at the 1956 Kco- 
nomic Report again, sir, if you will. 

Mr. Gipney. Is the antitrust law in this one? 

Mr. Maerz. You are looking at the 1957 report. Would you take 
a look at the 1956 one. 

Mr. Gipney. In 1956 he said: 





The following revisions of antitrust legislation are recommended. 


Notwithstanding that 

Mr. Maerz. Take a look at the 1957 Economic Report. 

Mr. Giwney. Might I say there that the bill which was passed by the 
Senate, 3911, was sent up with a statement from the Bureau of the 
Budget that it would be in accordance with the program of the 
President. 

Mr. Matetz. So notwithstanding the fact that the President recom- 
mended revision of the antitrust laws to cover bank mergers accom- 
plished by asset acquisitions, the Bureau of the Budget cleared a pro- 
posal of yours which would not revise the antitrust laws, is that right ? 

Mr. Gipnry. But which would provide that the Federal regulation 
should be extended to all insured banking institutions. 

Mr. Materz. But not by revision of the antitrust laws. 

Mr. Gipney. I think you would say not by revision of the anti- 
trust laws, but by laws which should be applied to banks. 

Mr. Marerz. What you are saying is that the Bureau of the Budget 
approved a proposal which was inconsistent with the recommenda- 
tions of the President as delineated in his Economic Reports of 1956 
and 1957 ¢ 

Mr. Gipney. I don’t believe it was inconsistent with them, because 
I think it covered what the President wanted. 

Mr. Maerz. The President asked for revision of the antitrust laws, 
and you recommend, with the approval of the Bureau of the Budget, 
a revision of the banking laws? 
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Mr. Gwney. That is true, that is what we believe should be done. 
And that is what the Bureau of the Budget went for, and that is 
what the Senate passed. 

Mr. Matrrz. Are you familiar with the fact, Mr. Comptroller, that 
the Attorney General yesterday recommended to this committee the 
following approach: First, amendment of section 7 to cover bank 
mergers accomplished by asset acquisitions; second, amendment of 
section 23 of the omnibus bank bill to require that any Federal bank- 
ing agency passing on bank merger consider among other factors 
Clayton Act, section 7 standards; three, the Attorney General should 
be notified of each application for approval, and be assured oppor- 
tunity to intervene, or at least to present his views respecting competi- 
tive factors to the appropriate bank agency; four, inclusion in section 
23 of an antitrust savings clause such as that contained in section 11 
of the Bank Holding Company Act? 

Are you familiar with this position of the Attorney General ? 

Mr. Gipney. I have read the Attorney General’s testimony of 
yesterday. 

Mr. Materz. Is that a correct statement ? 

Mr. Gipney. I haven’t been able to catch up with you, but I assume 
it is. 

Mr. Materz. All right. Are you objecting 

The Cuamrman. Do you want time too—. 

Mr. Gipnry. Could I find the page of his statement? I am look- 
ing at page 10. Is that right? 

The CHamman. Does that state clearly what the Attorney Gen- 
eral’s views are? I think it does. 

Mr. Gipney. I suppose so. 

Mr. Pierce. Yes, that is page 10. 

Mr. Gipnry. I suppose so. I notice the Attorney General wants 
something that would enable the Attorney General to proceed should 
any bank merger unreasonably restrain competition. 

Mr. Prerce. That is correct. 

Mr. Gwney. “Unreasonably” is quite as difficult of interpretation, 
I suppose, as “unduly.” 

Mr. Maerz. Mr. Comptroller, is it not correct that you are ob- 
jecting to a provision requiring that the Attorney General be given 
an opportunity to present his views on the competitive implications 
of a proposed merger ? 

Mr. Gipney. I am suggesting that he should not come into bank 
mergers, which should be in the banking supervisory agencies. 

Mr. Marerz. In other words, your answer to my question is, “yes,” 
is that right? 

Mr. Gipney. Just the way I answered it is the way I should have 
to answer it. 

The Cuarrman. You mean you don’t want the Attorney General 
mixed into your affairs? 

Mr. Gwwney. Oh, that is a little bit narrow way of stating it, I 
think that these things have been and should continue in the bank 
supervisory agencies, sir. 

Mr. Maerz. Mr. Chairman, may I repeat the question and ascer- 
tain if Mr. Gidney can answer it yes or no. 
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Are you objecting to a provision requiring the Attorney General 
to be given an opportunity to present his views on the antitrust impli- 
cations of bank mergers? 

Mr. Giwney. I wouldn’t object to that. 

Mr. Maerz. You would not? 

Mr. Giwnry. No. 

The Cuarrman. That is, opportunity to do that before you render 
your decision. 

Mr. Gwney. If he would act with promptness. 

Mr. Matetz. In other words, you would not object, then 

Mr. Gipney. His presenting his views would not be unacceptable. 

Mr. Maerz. In other words, you would not object, then, to a pro- 
vision which would require you to obtain the views of the Attorney 
General respecting the antitrust implications of a bank merger; is 
that right? 

Mr. Gipyey. I think I would. 

Mr. Maerz. You would object? 

Mr. Gipney. I think I would object. I think it would run into—— 

Mr. Matprrz. If you were required to obtain the views of the At- 
torney General ? 

Mr. Gipney. When would we get the views ! 

Mr. Materz. Suppose the provision further specified that the At- 
torney General would have to submit his views promptly ! 

Mr. Gipngey. What does that mean ? 

Mr. Maerz. Within a definite period of time. 

Mr. Gipney. If that time was not too extended I should think that 
would not be too bad. 

Mr. Materz. You wouldn’t object ? 

Mr. Gipney. Not too bad. We have a case over with the Attorney 
General which we sent over to him because we think it might come 
within section 7 as it now exists, it went over in December, and we 
don’t hear a word from it. 

Mr. Marerz. The present section 23 of the omnibus bank bill does 
not require you to obtain his views? 

Mr. Gipney. We didn’t ask for them, and therefore we object to it. 

The Cuarman. The point is, do you object to a provision requir- 
ing you to obtain the opinion of the Attorney General as to the anti- 
trust implications, and also requiring that he must submit that 
opinion to you promptly or within a designated period, which would 
be a short period? Would you object to that? 

Mr. Gipney. Mr. Chairman, I don’t object to that in its essence, 
but the practical problems that arise are considerable, as you know. 
The Attorney General would need to have great amounts of infor- 
mation. 

They do not have the knowledge of those things over there so that 
it would require setting up duplicating work, and I think it is an 
objectionable proposition as a practical problem. In theory I do not 
object, of course. 

Mr. Materz. Mr. Gidney, do you recall that you testified before 
the Senate Antitrust Subcommittee last year ? 

Mr. Giwney. That is right. 

Mr. Materz. At page 49 of their hearings you testified: 
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“T have not any competency in that”—referring to the antitrust 
field—“T do not know what the courts have done.” Do you recall that 
testimony ? 

Mr. Gipney. I testified in those exact words, I believe. I have 
learned quite a little since them. I have learned—lI perhaps have a 
closer acquaintance than some folks who testify from another angle— 
I have no knowledge that there have been court actions against bank 
mergers on any occasion except the Transamerica case. 

Mr. Materz. We will come to the Transamerica case after a bit, 
sir. 

Mr. Gipney. So that my competency is not great. I am not a 
lawyer. 

Mr. Maerz. I had understood that the Celler-Kefauver Act pre- 
scribed new standards, so that the Transamerica case no longer is a 
precedent. 

Mr. Gipnry. Perhaps I have a little competency in the field of 
banking, and I don’t think the folks over in the Department of Justice 
have the competency in the field of banking. 

The CHarrman. Are you familiar with the Celler-Kefauver Act? 

Mr. Gipney. I have read it, sir. 

The CuarrmMan. And are you familiar with the cases that have been 
brought or decided under that act ? 

Mr. Gipnety. Not all of them. And none have affected banking, al- 
though we recently sent one over that might well affect banking, if the 
Department wishes to proceed under it. 

Mr. Materz. In view of your admitted lack of competency in the 
antitrust field, why wouldn’t you welcome a provision whereby the 
Attorney General would be notified of each request for approval, and 
be assured of an opportunity to intervene, or at least present his views 
on the competitive implications to the appropriate banking agency / 

Mr. Gipney. Largely because of the lack of competency in . the bank- 
ing field which I would believe exists. 

Mr. Maxerz. In other words, the Attorney General has competency 
in the antitrust field— 

Mr. Gipney. I suppose he has; I don’t know. 

Mr. Maerz. You would assume so, would you not? 

Mr. Gipney. Well, he appeared before you and told you about the 
American Bar Association recommendation of last year—and didn’t 
inform you of the new one. 

Mr. Matrrz. Is that the Attorney General, you say ? 

Mr. Gipney. The Attorney General informed you in his testimony 
yesterday of this expression of views by the American Bar Association 
last year, and did not inform you of the action of that association 
which took place last week. 

The Cuarrman. I take it your position is that you are the only 
one— 

Mr. Gipney. No, I am not the only one, sir, because I am here today 
and gone tomorrow; I am speaking for the- 

The Cuamrman, And the banking supervisory agencies are the only 
ones that know about banks and mergers, the Attorney General’s office 
is the only agency that knows about antitrust implications of mergers 
and never the twain shall meet. 

Mr. Giwney. I think the twain might meet. We have tried to work 
with them, we have sent them over a great deal of material on some 
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large mergers (we don’t send them over on all), just to have a friendly 
interchange. We have sent over a considerable number, where there 
are mergers of some size, to have a friendly interchange; we think it is 
good. But we don’t want to have our authority put over there. 

The CuatrmMan. But if we put in a provision that the Attorney Gen- 
eral must do it expeditiously, and then designate some appropriate 
time, 10 days, 20 days 

Mr. Gipney. That would begin to get down to business 

The CHatrman. That he must reply to your request, you wouldn’t 
object to that? 

Mr. Gipney. That sounds quite practical, sir. 

The Cuarrman. Would that be all right? 

Mr. Gipney. I don’t think it would be totally all right. I think 
that is along the right lines. But I don’t believe they could do it in 
10 days. I don’t believe they have got the material there or could 
have the material to do it adequately in 10 days; that is the trouble. 

The Cuamman. What would be the longest period that you should 
wait ? 

Mr. Gipnrey. Oh, I think 30 days would be 

Did you have a desirable period on that, Mr. Jennings? 

Mr. Jennings, I think 30 days should be adequate in almost all 
cases. 

The CHaiman. So if we should put a provision in there that it is 
incumbent upon the Attorney General to give his views as to antitrust 
implications within 30 days, you think that would be ample ? 

Mr. Giwney. I think that there would be a lot to be said for it. 

The Cuamman. That is very helpful. 

Mr. Gipney. This is not to say that he has the right to come in and 
intervene on us, he is just going to give us his views. 

Mr. Materz. You are familiar, are you not, with the fact that sec- 
tion 11 of the Banking Holding Company Act of the antitrust savings 
clause specifically preserves the applicability of the antitrust laws in 
connection with bank holding company acquisitions or bank holding 
company formations, is that right? 

Mr. Gipney. I believe that is right. I have a copy of the act here 
somewhere. I believe that is right. And we are assuining that is the 
“ase, 

Mr. Matrrz. Is it not correct that under the recently enacted Bank 
Holding Company Act a company is prohibited from becoming a bank 
holding company except upon prior approval by the Federal Reserve 
Board ? 

Mr. Giwney. That is as I understand it, sir. 

Mr. Materz. Is it not also correct that under the Bank Holding 
Company Act a bank holding company is prohibited from acquiring 
additional bank stock or assets without prior Federal Reserve Board 
approval ? 

Mr. Gipney. A bank holding company, that is correct, I believe. 

Mr. Matrrz. Is it not also correct that in considering an applica- 
tion for approval, the Board is required to seek the views and rec- 
ommendations of your Office if the bank to be acquired is a national 
bank ? 

Mr. Gipney. That is correct. 

Mr. Marrrz. Is it not a fact that under the express provisions of 
the antitrust savings clause of section 11 of the Bank Holding Com- 
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pany Act, the bank merger provisions of the Celler-Kefauver Act 
are now fully applicable?” 

The CuatrMan. Because the Celler-Kefauver Act is part of the 
antitrust law. 

Mr. Gwwney. I think that section 7 would apply if it is a purchase 
of stock. 

Mr. Maerz. Would you agree with that? 

Mr. Gipney. If it isa cade of stock? 

Mr. Maerz. I will repeat the question. Is it not a fact that under 
the express provisions of the antitrust savings clause of section 11 of 
the Bank Holding Company Act, the bank merger provisions of the 
Celler-Kefauver Act, or section 7, Clayton Act, as amended, are now 
fully applicable. 

Mr. Grpney. I think they are applicable just to the extent they 
were when that act was passed, not Siiitiong ie applicable, they were 
not changed by this, as I understand it. 

Mr. Materz. That is right. Does this not mean that the Federal 
Reserve Board has a mandate to forbid any stock acquisitions by a 
bank holding company where the effect. may be substantially to lessen 
competition, or to tend to create a monopoly in any section of the 
country ¢ 

Mr. Gipney. It has jurisdiction certainly to consider that—or did 
you say a mandate? 

Mr. Maerz. Yes, sir. 

Mr. Gipney. I don’t know whether they have a mandate or not. 
They have authority. 

Mr. Materz. Is it not correct that the Federal Reserve Board is 
required to prohibit any stock acquisition by a bank holding com- 
pany where the effect may be substantially to lessen competition or 
tend to create a monopoly in any section of the country ¢ 

Mr. Gipnny. That is in their field, I am not an authority on what 
they must do; they have section 7 authority and jurisdiction under 
section 7 concurrently with the Department of Justice, as I under- 
stand it. 

Mr. Martz. Right. It is correct, then, is it not, sir, that, as made 
clear by the antitrust savings clause, section 11, the Department of 
Justice retains enforcement responsibility with respect to the stock 
acquisitions by a bank holding company which may have substantial 
anticompetitive effects ? 

Mr. Gipney. I believe that they have just what they have had before 
this Bank Holding Company Act was passed. 

Mr. Maerz. Did you object to the antitrust savings clause of sec- 
tion 11 of the Bank Holding Company Act? 

Mr. Gipney. I did not. 

Mr. Maerz. What is the logic of having an antitrust savings clause 
in the Bank Holding Company Act and not in section 23 of the omni- 
bus bank bill? 

Mr. Gipnry. The bank holding companies were getting special 
treatment, for one thing. 

Mr. Maerz. Don’t you think that the same considerations that 
apply to bank holding company acquisitions should be applicable with 
equal force to bank acquisitions? 

Mr. Gipney. There are no bank acquistions by purchase of stock. 
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Mr. Matrrz. By purchase of assets? ; 

Mr. Gipney. By purchase of assets, but your section 7 applies to 
purchase of stock. ed Peery 

Mr. Materz. The Congress is now considering legislation to 
amend : 

Mr. Gipnry. But you are questioning me on the law as it is. 

Mr. Maerz. But I am asking this in connection with possible 
changes in the law; shouldn’t the same considerations that apply to 
bank holding company acquistions be applicable with equal force to 
asset or stock acquisitions by banks? 

Mr. GipNEyY. Well, there are no stock acquisitions by banks. 

Mr. Materz. I understand. Let’s confine ourselves to acquisitions 
of assets. 

Mr. Gipney. As to asset acquisitions I do not believe there should 
be. I believe that holding companies are a special matter that has re- 
ceived special attention from Congress, and that doesn’t 

Mr. Materz. In other words, you would draw a distinction between 
acqiuitions by bank holding companies of stock in banks and acquisi- 
tions by banks of assets of other banks; is that correct? 

Mr. Gipney. That is right, there is a distinction. 

Mr. Maerz. What is the distinction ? 

Mr. Gipney. The different ones under section 7 and the other. 

Mr. Materz. What difference does that make? Do you say that 
bank holding company acquisitions of stock in banks are not under 
section 7? 

Mr. Gipney. I say that holding company acquistions of stocks are 
under section 7. 

Mr. Maerz. And don’t you think that in the unlikely case that a 
bank acquires stock in another bank, that that is under section 7 ? 

Mr. Gipney. Yes. But there are no such cases. 

Mr. Matrrz. So section 7 makes no distinction as between bank 
holding companies and banks? 

Mr. , agen If there is an acquisition of stock, I understand it is 
under section 7. 

The Cuatrman. That is right. 

Mr. Materz. Why should there be a distinction as to acquisitions 
by bank holding companies as compared with acquisitions by banks? 

Mr. Gipney. I don’t know why section 7 is written as it is, but there 
is not a prohibition in section 7 against asset acquisition; that is ex- 
actly what you are seeking to put in; that is where we don’t quite agree. 

The CHarrMANn. It was the view of Congress that when it comes to 
asset acquisitions they should be treated the same as stock acquisitions. 

Mr. Gipnry. Congress has not yet enacted that, they may do so, it is 
not an enactment. 

The CHarrmMan. But Congress has made that declaration when it. 
involves ordinary nonbanking businesses. 

Mr. Gipney. But that is not the law; that is an expression of what 
you think the law should be. 

Mr. Maerz. You feel there should be a distinction as between 
acquisitions by bank holding companies and acquisitions by banks? 

Mr. Gipnry. Congress has said so. 

Mr. Materz. Congress is now considering it. 

Mr. Gipney. Congress is considering it—Congress has said so. 
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Mr. Marerz. Do you think that Congress in considering amendatory 
legislation should make a distinction between the two? 

“Mr. Giney. I think they should leave the acquisitions, mergers, 
and such, aside from the holding company, which you mentioned, 
under the bank supervisory agencies. 

Mr. Matetz. Would you object to an antitrust savings clause in 
section 23 of the omnibus bank bill ? 

Mr. Giwney. Yes, to what you probably have in mind; I don’t just 
know what you have in mind. 

Mr. Maerz. You did not object to an antitrust savings clause in 
section 11 of the Bank Holding Company Act, but you are objecting 
to one in sec oes 

Mr. Gipney. I did not: for I have the opinion that there was very 
much needed a method of control of the bank holding companies, and 
I am happy that we have obtained one. 

Mr. Materz. We have a method of control now, do we not, by virtue 
of the fact that the Federal Reserve has to approve? 

Mr. Gipnry. Yes; but they didn’t have that before. That was a 
very important forward step in this matter. I hope we agree on that. 

Mr. Materz. But under the Bank Holding Company Act the Fed- 

‘al Reserve Board not only has to approve, but the Attorney General 
retains enforcement jurisdiction ? 

Mr. Gipnry. I so assume. 

Mr. Maerz. Why shouldn’t the same consideration be applicable 
to a bank merger which requires your approval ? 

Mr. Gipney. After all, bank holding companies are a small part of 
our bank functioning, and a great number of banks are not in bank 
holding companies. 

Mr. Maerz. What difference does that make? 

Mr. Gipney. Well, there was a belief clearly that holding com- 
panies need to have checks put on them. The checks have been put 
on, and it doesn’t follow that they are needed for the whole banking 
field by any means. 

Mr. Materz. You feel that they are needed just for bank holding 
companies which are under the jurisdiction of the Federal Reserve 
Board ¢ 

Mr. Gipney. I like the bank holding company bill as it was passed 
very well, with some exceptions which should not have been in there. 

Mr. Materz. I frankly don’t understand why—— 

The CuatmrmMan. We want to get your reasons for the distinction, 
Mr. Gidney. You say when it comes to bank holding companies you 
don’t object to the savings clause, which makes clear ‘the 1 ight of the 
Attorney General to intervene to see whether there is any antitrust 
implications. But when it comes to acquisitions of assets by one 
bank of another, you feel that there should be no such savings clause, 
and the Attorney General should not have that right. 

I would like to get your views as to the reason for the distinction. 

Mr. Gipnry. Well, I think the distinction is that the great mass 
of banks which might come under the other mergers, or at ‘Teast those 
banks which might come up—I had better withdraw the phrase “the 
great mass,” because it isn’t a great mass—can best be dealt with by 
the supervisory agencies and not by the Department of Justice. 
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Now, the bank holding companies have been put under the Board 
of Governors of the Federal Reserve System. I don’t think that has 
taken from the Attorney General or the Department of Justice any 
power they had under section 7. I think it would be a good thing 
if you would strike those out of section 7, and just let the bank holding 
company bill go under the Board, but that I am sure you wouldn't 
welcome. I think that would be a good thing. 

The Chairman. But at the time that the Bank Holding Company 
Act was considered you didn’t voice any objection to it? 

Mr. Gipney. Well, it was a pretty large and complex act. I didn’t 
voice any objection to it, because section 7, under its present form, with 
its applicability to stock purchases, I have taken as the will of Con- 
gress, as you say, and the law; and when we get the law we will try 
to live with it, as Assistant Attorney General Barnes said in his 
testimony over in the Senate, 

Mr. Keartnc. Wouldn’t it leave an anomalous situation if the 
Attorney General would have the right to move under the Bank 
Holding Act, but would be given no rights with regard to the acqui- 
sition of banks by other banks ? 

Mr. Gupney. I think that if you remember the atmosphere of the 
many years of seeking for a Bank Holding C ompany Act, in which 
1 was one of the seekers, there is some presumption that the bank 
holding companies need some special attention; in fact, there is a 
great. deal of presumption of that kind. 

Mr. Kratinc. Well, assuming that that is so, isn’t the same atten- 
tion necessary if a Jarge banking institution, which is not in a holding 
company, seeks to absorb other small banks? 

Mr. Gipnry. Yes; the attention is necessary, but we believe the 
supervisory authorities can give that attention. 

Mr. Kearine. Well, the supervisory authorities are not ousted of 
any jurisdiction with regard to supervision beyond the point of 
whether the transaction tends to lessen competition or create a monop- 
oly. In all other respects the supervisory authorities are left intact. 

Mr. Gipney. Well, we think a very important part of our power is 
taken away from us and put over in the Department of Justice, if 
you make the amendment to section 7 that these bills propose. 

The CHarrman. Mr. Gidney, let’s take a concrete case. Presently, 
as I understand it, up in our bailiwick in New York, the First National 
City Bank proposed a holding company, seeking to go into West- 
chester County, which ainda ‘New York C ounty, and to acquire the 
County Trust Company of Westchester County, so that you would 
have a holding company owning a New York City bank, and owning 
the Westchester County bank, with all their branches. Now, the 
Attorney General has instituted, as he indicated, an investigation to 
see whether there was any antitrust violations by virtue of that at- 
tempt by a holding company to have the larger bank in New York ac- 
quire that bank in 1 Westchester County. 

Mr. Gipnry. Over the holding company, technically / 

The Cuarrman. Over the holding company. If the law in New 
York State is changed—and it may be changed—the First National 
City Bank can acquire the assets of the County Trust Co. in West- 
chester County and not indirectly through the instrumentality of a 
holding company. Should that occur, then the Attorney General 
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could not under those circumstances go in, at least under the Clayton 
Act, if your contentions prevail, and check as to whether there were 
antitrust implications ? 

Mr. Gipney. I think that would remove it from his jurisdiction; it 
would not then be within his jurisdiction. 

The Cuarrman. Why should there be that distinction? Do you see 
merit in that distinction in that particular case ? 

Mr. Gipney. Well, I think you have two different problems. One is 
this matter of a bank holding company which a great many people 
think is not a good instrument to proceed with; and undoubtedly the 
Board, of course, has to approve, if they should acquire, and the Attor- 
ney General has his rights under section 7, since it would be an acquisi- 
tion of stock. 

Now, if they were seeking to acquire a branch there and the laws of 
the State permitted it, it would be the kind of thing which would come 
under the supervisory agency. 

The Cuarrman. But in a lot of cases you feel that the Attorney 
General would have no right to stick his nose into it? 

Mr. Gipney. I wouldn’t want to say that—we would certainly al- 
ways be glad to hear from him. 

The Cuarrman. You wouldn’t want the Attorney General to have 
a comparable right as he would have if the holding company device 
were used ? 

Mr. Gipney. That is the effect of our testimony. 

Mr. Keatine. You are against his having that right, even though 
it is the law, and you would, of course, administer the law—in other 
words, to get your thinking on it, would it be too much for me to assume 
him as having that right under the Bank Holding Act? 

Mr. Gipney. I think the extent he has it under section 7, and there- 
fore under the Bank Holding Company Act, I accept that as it is, I 
am not objecting to that. I think it would be just as well if he didn’t, 
but I am not objecting to it. 

Mr. Keatine. You are accepting it? 

Mr. Gipney. I accept what I have to accept, of course. 

Mr. Keattne. That is exactly my feeling. And I respect your posi- 
tion on it, that if you were writing the law in the first instance you 
probably wouldn’t have given the Attorney General any jurisdiction 
in the banking field, is that a fair statement ? 

Mr. Gipney. Well, that takes a pretty large field of hypothesis for 
me, I don’t know whether I could—I must not forget 

Mr. Keatrina. I won’t press the question. 

Mr. Gipney. I must not forget, and Mr. Maletz wouldn’t let me 
forget, that he has it under the Sherman Act. 

Mr. Keating. That is right. 

Mr. Gipnry. And I can’t find that they have ever brought a case 
against a bank under the Sherman Act. 

Mr. Materz. In order to ascertain the extent to which your office 
does give consideration to competitive principles, I should like to 
ask you a series of questions concerning the First National City plan 
to form a new holding company which would acquire 100 percent 
stock control in the First National City Bank of New York, the City 
Bank Farmers Trust Co. of New York, and the County Trust Co. of 
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White Plains, N. Y. You are familiar with that transaction, are you 
not, sir? ha le 

Mr. Gipnry. Well, I have some knowledge of it, sir, and I fur- 
nished the Board with an expression of views at their request pur- 
suant to law. . 

Mr. Materz. Is it not true that as made clear by the antitrust sav- 
ings clause the Board cannot approve a transaction if it finds that 
the effect may be to substantially lessen competition and tend to create 
a monopoly ¢ 

Mr. nates. I don’t believe that you should seek the answer from 
me, because that is in the hands of the Federal Reserve. 

Mr. Materz. All right. You are familiar with the fact that the 
Attorney General has antitrust responsibility in connection with this 
transaction, is that right? 

Mr. Gipney. I assume that he has. 

Mr. Matetz. Is it not true that in accordance with the provisions 
of the Bank Holding Company Act yor office was asked for its views 
respecting the proposed transaction ‘ 

Mr. Gipney. That is true. 

Mr. Maerz. Is it not also true that on December 13, 1956, you 
recommended that the Federal Reserve Board approve the applica- 
tions before it? 

Mr. Giwney. That is true. 

Mr. Maerz. And is it also a fact that your letter of December 13 
to the Board indicated that you had given consideration to the five 
factors enumerated in section 3 (c) of the Bank Holding Company 
Act, including the fifth factor, as to whether or not the effect of such 
acquisition or merger or consolidation would be to expand the size or 
extent of the bank holding company system involved beyond limits 
consistent with adequate and sound banking, the public interest, and 
the preservation of competition in the field of banking? 

r. Giponey. That is right. 

Mr. Matetz. You gave consideration to that factor, is that right? 

Mr. Giwney. That is right. 

Mr. Maerz. Are you familiar with the fact that the concept in- 
volved in this factor is a broad one which necessarily involves con- 
sideration of the standards mentioned in section 7 of the Clayton Act, 
that is, whether the effect of such acquisition may be substantially to 
lessen competition or tend to create a monopoly. 

Mr. Gipney. That is right. We said that we thought it would 
tend to increase competition among New York City banking insti- 
tutions, and we do not believe that it would lessen competition in the 
new field, and also we found there was not cross competition between 
the areas. So we 

Mr. Matetz. It was your view, was it not—— 

Mr. Giwney. Our view was affirmative. 

Mr. Materz, It was your view, was it not, that the proposed trans- 
action would not have an adverse competitive effect? 

Mr. Gipney. That is right. 

_ Mr. Matrrz. For the purpose of ascertaining the kind of investiga- 
tion you made concerning the competitive factors, let me ask you these: 
questions : 

90675—57—10 
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First, did you make an investigation to determine the extent of 
activity of the three banking institutions in such nonbanking func- 
tions as pensions and personal trusts, corporate trusts and bond trans- 
actions, together with the nature and type of service rendered, oper- 
ating income received from each type of service, the amount of percent 
each itemized operating income represents, and the total operating 
income for each bank, and clients or customers of each of these serv- 
ices common to County Trust Co. and the First National City Bank, 
and/or City Bank Farmers Trust Co. ? 

Mr. Gipney. I don’t think we—— 

Mr. Maerz. Did you make that investigation? 

Mr. Gipney. I don’t think we did on every one of those things that 
you mentioned, We had the knowledge that the First National City 
is a commercial bank, the City Bank Farmers Trust Co. is already 
affiliated and controlled by the same stockholders, so that the proposed 
holding company ownership will not involve any essential change in 
their relationship. 

We said in our letter that the assets of the County Trust would 
be about 51/4 percent of the assets of the two others. And we found— 
I think we set forth the County Trust—I don’t know whether it was 
in the letter or not. But the County Trust had very little deposits 
and business from New York City. And vice versa. 

Mr. Materz. Did you make the kind of investigation that I have 
mentioned ? 

Mr. GipNry. Not in the exact form; no. 

Mr. JENNINGS. We did go into some of the points; I can’t say that 
we went into all of them, because I didn’t bring the file with me, but 
into some of them. 

The CHarrman. Will you furnish subsequently the more detailed 
type of investigation you made with respect to those factors? Do you 
want to make a note concerning this: nonbanking functions, such as 
pensions, personal trusts, corporate trusts, bond transactions together 
with the nature and type of services rendered, and operating income 
from each type of service ? 

Mr. Maerz. Mr. Gidney, the committee has obtained from the 
Federal Reserve Board a letter which the Assistant Attorney General 
in charge of the Antitrust Division had submitted, setting forth 
certain matters which are presently being investigated by the Depart- 
ment of Justice to determine whether this transaction might trans- 
gress section 7. Are you familiar with this letter? 

Mr. Gipney. I don’t think I have seen that letter. 

Mr. Marerz. Would you care to examine it, sir? 

The Crarrman. Let me finish what I was going to ask you. 

Mr. Gipney. I am quite certain we have not seen this letter. 

The CnarrMan. Just to spend a minute on that. 

Mr. Gidney, I just want to finish the itemized questions that I was 
going to ask that you submit later. 

The amount or percent. each itemized operating income repre- 
sented in the total operating income of each bank—I will repeat 
that—the amount or percent each itemized operating income, the 
amount or percent that each itemized operating income represents in 
the total operating income for each ee the clients or customers of 
each of these services common to the three banks. 

Go ahead, Mr. Gidney. 

Mr. Gipney. Well, I have never seen this letter. 
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f Have you seen this letter, Mr, Jennings, or a copy of it, until now? : 
u Mr. Jenninas. I have seen similar letters that have gone to other 
3- | banks on roughly the same matter from the Department of Justice. | 
m Mr. Maurrz. That sets forth, I think, eight categories—— | 
ft ~ . as 5 
it ' Mr. Gwney. Could we have this copy ? 
g The Cmairman. Yes; surely. 
Tr. (The letter referred to is as follows:) . 
ic ; JANUARY 25, 1957. 
? Mr. JAMES 8. ROCKEFELLER, 
President, First National City Bank of New York, 
New York, N.Y. / 
Dear Mr. RockereLLer: In connection with our responsibilities to enforce 
at the autitrust laws, we have taken note of the proposal for the formation of a 
‘ bank-holding company by the First National City Bank of New York, City Bank 
"y Farmers Trust Co., and County Trust Co., of White Plains, N. Y. To properly 
y ' evaluate the effect of the formation of this bank-holding company in light of the 
dd antitrust laws, we would appreciate your supplying us with the following 
in information ; 
| 1. Copies of the minutes of the meetings of the boards of directors of the 
| First National City Bank, City Bank Farmers Trust Co., and County Trust 
ld t Co., regarding the contemplated formation of the holding company. 


—- 2. Extent of activity of the three banking institutions in such nonbanking 
as i functions as pensions and personal trusts, corporate trusts, and bond trans- 
actions, specifying the nature or type of service rendered, operating income 
received from each type of service, the amount or percent each itemized 

j operating income represents in the total operating income for each bank, 

ve and clients or customers of each of these services common to County Trust 
Co. and the First National City Bank and/or City Bank Farmers Trust Co. 

3. Extent of activity of the three banking institutions in lending opera- 

tions, either alone or in participation with other banks so designated and 


at identified, giving the category (brokers’ construction, installment, com- 
ut mercial, and other personal or business loans) and type or purpose of the 
loans, the number and general location of respective borrowers for each 
od type of loan, the amount loaned by category and type or purpose, the 
number of borrowers: in common between County Trust Co. and the First 
ou National City Bank and/or City Bank Farmers Trust Co. 
as 4. Extent of activity of the three banking institutions in deposit opera- 
er tions, giving the amount of each category of deposit (domestic and foreign 
~ correspondent bank demand and time deposits), the number and general 


location of depositors under each category, the charge for servicing deposit 
accounts and interest paid on savings deposits, the number of depositors 


he in common between County Trust Co. and the First National City Bank 
“al and/or City Bank Farmers Trust Co. 
th 5. Extent of activity of the three banking institutions in such nonbanking 


felds as real estate, insurance, mutual investment funds, ete., specifying 
rt- the nature or type of business transacted in each category, the amount of 
1S- operating income received from each category, and the amount or percent 
of operating income each of these nonbanking activities represents in the 
total operating income of each bank, and clients or customers of these non- 
banking activities in common between County Trust Co. and the First 
National City Bank and/or City Bank Farmers Trust Co. 
6. Indicate the nature and extent of services the proposed holding com- 
pany will furnish to its constituent banks. 
7. Indicate for each of the three banking institutions its legal or equitable 
stock or asset interest or ownership in other banks, financial institutions 


‘as or commercial enterprises, specifying as to the amount and type of interest 
t and the nature of such businesses. 
re- If, in certain instances, exact details or amounts requested are not readily ; 
at available, estimates, so indicated, will be satisfactory for our purposes. 
Should you or your counsel desire to submit this information personally here 
he in Washington rather than by mail, please feel free to contact Mr. Ephraim 
in Jacobs, Chief, Legislation and Clearance Section, to arrange 2 mutually con- 
of venient time. 


Sincerely yours, 


Victor R. HANSEN, ; 
Assistant Attorney General, Antitrust Division. 4 











142 PREMERGER NOTIFICATION 


Mr. Gipnry. We appreciate having it. 

Mr. Maerz. The letter sets forth detailed items of information 
which the Department of Justice is now attempting to obtain. Could 
you, Mr. Gidney, indicate what items set forth in that letter you 
have already investigated ? 

Mr. Giwnry. Well, I am taking this in a hasty look—-copies of the 
minutes of the meeting: 

The Cuarrman. You can supply that by letter for the record Mr. 
Gidney. 

(Subsequently, Mr. Gidney supplied the following information, 
which appears at p. 207.) 

Mr. iin ey. All right. But I wouldn’t say we have made studies 
of the detailed character such as you have spoken of, Mr. Chairman. 
We have examined the First National City Bank, having done it twice 
a year, 2 or 3 times in 2 years under our rules. The City Bank Farm- 
ers Trust, of course, is a State institution, and has been examined by 
the State bank department and by the Federal Reserve examiners. 
We know that the National City Bank is a large international com- 
mercial bank in the commercial field. We know that the City Bank 
Farmers is a trust company, and that as a general thing all matters of 
a fiduciary character—and that would include largely the pension 
funds, and all those things—are in that trust company. 

In the theory of complementary matters, if the two were coming 
together, they would simply complement each other, and they already 
are owned. Now, we hold that the County Trust Co. is a commercial 
institution with some trust business, and that we can obtain much of 
this material I think is not at all needed. That is my opinion, and not 
necessarily that of the Department of Justice. If they wish to have it, 
of course, it will be obtained for them. This comes within the func- 
tions of the Board of Governors. I think someone—I think it has been 
suggested that we acted hastily on our recommendations—we acted 
strictly in accordance with what the law said, we put our recommen- 
dation in, and we took the time allowed to give the study. We had to 
put it in in 30 days, and we put it in on the last day. 

Mr. Maerz. But you didn’t conduct the detailed type of investiga- 
tion that the Department of Justice is now conducting ? 

Mr. Gipney. We didn’t go into every one of these things the way 
they did. 

Mr, Maerz. Will you specify which ones you did go into? 

Mr. Groner. We had full knowledge of the character of the banks. 

Mr. Maerz. Did you make an investigation to determine what the 
competitive effects of the transaction might be on other banks in West- 
chester County ¢ 

Mr. Gipney. We considered that from our knowledge of the situa- 
tion. 

Mr. Materz. Did you interview any bankers in Westchester 
County ? 

Mr. Gwney. We had some letters from some banks in Westchester 
County. 

Mr. Materz. Did you make investigations to show the amount of 
commuter traffic between Westchester County and New York City? 

Mr. Gipnrey. We took that for granted as very large. 

“cj Materz. Did you make any specific investigation to determine 
that 
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Mr. Gipney. No; wedidnot. Iwasa commuter myself for 25 years, 
but not in Westchester County. 

Mr. Maerz, Can you tell the committee why you didn’t feel it nec- 
essary to conduct a detailed kind of investigation such as that which 
the Attorney General is now conducting in order to ascertain the com- 
petitive consequences of this transaction ? 

Mr. Gipney. I don’t want to sound presumptuous, but the Attorney 
General will have to take a detailed study of this kind and work with it 
quite awhile before he has the information that is in our files and in 
our minds continuously, 

Mr. Matetz. Did you supply information respecting this transac- 
tion to the Department of Justice? 

Mr. Gipney. We did not; that was not our function. 

Mr. Maerz. Did the Department of Justice request information 
from you respecting this transaction ? 

Mr. Gipney. They did not. 

Mr. Jennrnos. They did not. We knew, of course, that they tied 
in with the Federal Reserve System. They didn’t contact us on that. 

Mr. Gipney. We consider, or course, that this has been placed in 
the hands of the Board, and we make a recommendation. 

Mr. Materz. Is it not correct, Mr. Comptroller, that you have testi- 
fied several times in the past that your office would not approve any 
merger where the effect may be substantially to lessen competition or 
to tend to create a monopoly ? 

Mr. Gipney. We maintain that we have not approved any merger 
where the effect would be substantially to lessen competition or create 
a monopoly. 

Mr. Maerz. I understand. But is it your practice not to approve 
any merger where the effect may be substantially to lessen competi- 
tion or tend to create a monopoly, is that right? 

Mr. Gipney. We have disapproved several with that in mind. 

Mr. Materz. Is it your practice, if I may repeat the question, not 
to approve any bank merger where the effect may be substantially to 
lessen competition or tend to create a monopoly ? 

Mr. Gipney. I say, that has been our practice. We have not ap- 
proved any where it could be. 

Mr. Maerz. That is your practice? 

Mr. Gipney. We have not approved where it could be shown. 

Mr. Matetz. From 1950 to the present date how many mergers have 
you and your predecessors approved ? 

Mr. Gipney. I don’t have those figures—yes, I do, somewhere 
here— - 

Mr. Jenninos. I can give the figure: 1950 through 1956, 565. 

Mr. Matetz, Involving total assets of how much? 

Mr. Jenninos. I have got it split up here. For the year 1956, 105 
approvals, total assets, $2,381 million. 

And for the period January 1, 1950, through December 31, 1955, 
460, total assets, $6,077 million. 

Mr. Matetz. Do you have figures for preceding years? 

Mr. Jennrnas. Not by years. 

Mr. Mauerz. Could you supply that for the record, Mr, Jennings? 

Mr. Jenninas. Yes, sir. 

Mr. Gipney. I think we have placed it in the record previously, 
and we can bring it up to date, and we would be very glad to do that. 
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The CHarrMan. Can you give us roughly the number of mergers 
and the amounts involved since those last figures—was it May 1956? 

Mr. Jenntnes. No; the figures that I gave you were for the year 
1956, the 105 mergers were for the whole year 1956, and the assets 
were $2,381 million. 

The CuarrMAn. That takes it up to what date ? 

Mr. Jennrnes. That takes it up to December 31, 1956. And then 
the other figures were the period from January 1, 1950, to December 
31, 1955. So, adding them together, you have the total period. 

Mr. Gipney. You would like to have us put those together and give. 
them to you? 

Mr. Marerz. If you could. 

Mr. Gipney. We would be very glad to. 

Mr. Materz. A list of the mergers for each year since 1950 which 
have been approved by the Office of the Comptroller of the Cur- 
rency 

Mr. Gipney. That is the list of the actual individual- 

Mr. Maerz. Yes; setting forth the amount and assets involved 
in each case. 

Mr. JennrNos. The individual cases ? 

Mr. Materz, Yes. 

Mr. Giwney. That has been in the record up to some date; I don’t 
remember which. 

Mr. Maerz. Information in this committee’s record is not broken 
down showing the cases which came within the jurisdiction of the 
Comptroller of the Currency, because some of the transactions in- 
volved a merger between a National and a State bank, resulting in a 
State bank. 

Mr. Jennrncs. We don’t have all of the details, although I think 
we have most of them. You are just interested in what the Comp- 
troller has done on the national-bank side; you are not interested in 
what the 48 States have done in approving mergers ? 

Mr. Materz. You can include the latter in a separate list, if you 
like. 

Mr. Jenntnes. I just wanted to know what you were interested in. 

Mr. Materz. Yes; of course. I would like to know first which 
mergers the Comptroller of the Currency has approved. 

Mr. Jennings. I have the figures here on the number that the State 
superintendents have approved over the same period. 

Mr. MALeTz. a is that number ? 

Mr. Jennrincs. For the year 1956, again separate, 81 cases; total 
resources, $582 aalicat Now, for the years January 1, 1950, to De- 
cember 31, 1955, 370; total resources, $12.531,000,000. 

Mr. Gionry. Mr. Maletz, at page 480 of the hearings, No. 1, is a 
list which brought it up, I think, to beyond 1953. What you would 
like to have us do is to bring that up 

Mr. Matetz. No, sir, for the reason that that list does not distin- 
guish between mergers between national banks subject to approval 
by the Comptroller of the Currency and mergers between a National 
and a State bank subject to the jurisdiction of the State supervisors. 

Mr. Jennrnos. I believe that that was submitted to the Senate 
Banking and Currency Committee, that breakdown, but not by indi- 
vidual banks. 
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Mr. Gibney. Yes; it is here by individual banks. 

Mr. Jennrnes. In the Senate Banking and Currency Committee 
report ¢ 

Mr. Gipnry. Pages 480 to 492, hearings before Subcommittee No. 5 
part 1, serial No. 3, May 1955, show national banks merged and con- 
solidated with the other banks. 

Mr. Keratine. We don’t want the Senate to know anything we 
don’t know. 

Mr. Gipney. This is a House document, this committee, serial No. 
3, part 1, 1955. You would like to have that brought down to date, 
T take it ? 

Mr. Matrerz. Not only brought up to date, but also divided to show 
mergers s approved by the Comptroller of the Currency and mergers 
approved by the State bank supervisors. 

Mr. Giwney. Mr. Maletz, this did not have the mergers between 
State banks; whether we shall be wholly successful in getting that for 
you,I don’tknow. Wecantry. 

Mr. MAtetz. For example, in the record of this committee, part 1, 
Current Antitrust Problems, Purchases of National Banks by Na- 
tional and State Banks During the Year Ending December 31, 1953, 
it is not possible to know which transaction was subject to your juris- 
diction of the State banks. 

Mr. Gipney. You would like to have them so divided ¢ 

Mr. Maerz. Yes, sir. 

Mr. Gipnry. That we can do; yes, sir. 

(Subsequently, Mr. Gidney supplied the following :) 


TREASURY DEPARTMENT, 
COMPTROLLER OF THE CURRENCY, 
Washington, D. C., March 21, 1957. 
Hon. EMANUEL CELLER, 
House of Representatives, Washington, D. C. 


My Dear Mr. CeELLeR: We are pleased to provide you with the following data 
regarding consvlidations, mergers, and purchase and sale transactions. This data 
was requested by you on March 7, 1957, when I appeared before your committee 
to testify on H. R. 264 and H. R. 2148. 

A. Consolidations, mergers, and purchase and sale transactions approved 
by the Comptroller of the Currency from January 1, 1950, through April 15, 
1953. 

B. Consolidations, mergers, and purchase and sale transactions approved 
by the present Comptroller from April 16, 1953, through December 31, 1956. 

C. Consolidations, mergers, and purchase and sale transactions approved 
by the State banking departments from January 1, 1950, through December 
31, 1956. 

You will note that the Office of the Comptroller of the Currency over the 
7-year period approved 565 consolidations, mergers, or purchase and sale trans- 
actions involving the absorption of 565 banks with total resources of $8,456,501,- 
474. Over the same 7-year period the several State banking departments ap- 
proved similar transactions involving the absorption of 451 banks with total 
resources of $13,113,720,709. 

We are including data showing the number of operating banks commencing 
January 1, 1950, and the changes that have occurred through December 31, 1956. 
There were 14,199 commercial and 531 mutual savings banks, or a total of 14,730 
banks on January 1, 1950. On December 31, 1956, there were 13,680 commercial 
and 528 mutual sav ings banks, or a total of 14,208 banks providing service to the 
American people. 

Sincerely yours, 

Ray M. Grpney, 
Coneptroller of the Currency. 
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Consolidations, mergers, and purchase and sale transactions approwed by the 
Comptroller of the Currency 


1950 





Name of receiving bank 


California: 
United States National Bank, San Di 
Anglo California National Bank, San 
cisco 
Security: First National Bank, Los Angeles-. 
Connecticut: 
Hartford National Bank & Trust Co., Hart- 


for . 
First National Bank & Trust Co., Bridge- 
port. 
Idaho: 
Idaho First Nationa] Bank, Boise.........--. 
Tilinois: 
First National Bank, Joliet..........-..-- ahh 
Indiana: 
Old National Bank, Evansville__.........-.- 
First National Bank & Trust Co., Craw- 
fordsville. 
Indiana National Bank, Indianapolis 
Citizens National Bank, Bedford. -.- 
Kansas: 
Central National Bank & Trust Co., Topeka- 
Kentucky: 
First National Bank, Louisville. -.--..--...-- 
Massachusetts: 
Middlesex County National Bank, Everett. - 
Michigan: 
Peoples National Bank, Bay City..-......-..- 
Nebraska: 
First National Bank, Chadron-..-..----..--- 
Beatrice National Bank, Beatrice 
New Hampshire: 
Farmers & Traders National & Savings 
Bank, Colebrook. 
New Jersey: 
National State Bank, Newark 


0.... 
ran- 


First National Bank, Jersey City : 

Asbury Park National Bank & Trust Co., ep 
Asbury Park. 

Hudson County National Bank, Jersey City. 

National Newark & Essex Banking Co., 
Newark. 

Hudson County National Bank, Jersey City- 


National State Bank, Newark._-. 
New York: 
Meadowbrook National Bank, Freeport---- 


Central National Bank, Mineola-.----- 


Niagara County National Bank & Trust 
Co., Lockport. 

Glens Falls National Bank & Trust Co., 
Glens Falls. 

Franklin National Bank, Franklin Square. - 


Ohio: 
Farmers National Bank, Salem 
First National Bank, Jackson- . --- 
Atlas National Bank, Cincinnati. 


Pennsylvania: 
DuBois Deposit National Bank, DuBois__. 
Peoples First National Bank & Trust Co., 
Pittsburgh. 
First Nationa] Bank, McDonald___-. 
Mellon National Bank & Trust C 0., Pitts- 
burgh. 
Bcd ech usibeteGddsésbivdddatbaticucka 


Central-Penn National Bank, Philadelphia 
Rhode Island: 
Rhode Island Hospital National Bank, 
Providence. 
Providence National Bank, Providence--.-.-- 


Name of absorbed bank 


Citizens’ Bank, Monrovia. - -- - a 
Citizens Bank of Sacramento _--- 


Bank of Hueneme, Hueneme. 
East Hartford Trust Co., East Hartford. 


Shelton Trust Co., Shelton............-- 


First National Bank, Kellogg --...-...-.-. 
Farmers First National Bank, Minooka 


North Side Bank, Evansville _ - 

Crawfordsville Trust Co., C rawfords- 
ville, 

Union Trust Co., Indianapolis. 

Citizens Trust Co., Bedford _-. 


Central Trust Co., Topeka....--- 


Security Bank, Louisville_-_-_-- ~~. 


First National Bank in Medford. 


National Bank of Bay City, Bay City- -- 


The First National Bank, Chadron. - - 
Beatrice State Bank, Beatrice-.-..--_-- 
Farmers Guaranty Bank, 
Colebrook. 


Savings 


Orange First National Bank, Orange 
Franklin National Bank, Jersey City --. 
Seacoast Trust Co., Asbury Park... 


Seaboard Trust Co., Hoboken...---.-- 
Bank of Montclair, Montclair -_- 


Guttenberg Bank & Trust Co., Gutten- 
burg. 
United States Trust Co., Newark 


West Hempstead National Bank, West 


Hempstead. 

Williston National Bank, Williston 
Park. 

Somerset National Bank, Barker-.-- 
Fort Edward National Bank, Fort 
Edward, 

South Shore Trust Co., Rockville 
Centre. 


Peoples State Bank, Lisbon 

Tron Bank, Jackson... 

Peoples Bs ank & Sav ings Co., 
nati. 


Cincin- 


DuBois National Bank, DuBois---- 





National Bank of Springdale, Spring- 


dale. 
First National Bank, Cecil 


Farmers Deposit National Bank, Pitts- | 


burgh. 
Turtle Creek Bank & Trust Co., Turtle 
Creek. 
The Charter Bank, Philadelphia. 


Aquidneck, National Bank, Newport... 


Wakefield Trust Co., Wakefield...._... | 


5, 703 
, 700 


, 000 
8, 114, 732 
8, 769, 414 


3, 243, 899 
1, 582, 539 


7, 954, 243 
475, 883 


46, 469, 583 
980, 200 


2, 140, 118 
8, 199, 500 
17, 269, 986 
599, 128 


4, 755, 922 
2, 702, 7 


1, 548, 024 
, 154, 104 
, 718, 386 
3, 725, 780 


2, 079, 600 
3, 506, 200 


11, 400, 100 
5, 851, 400 

515, 879 
6, 162, 894 
1, 564, 428 
133, 405 


, 759, 238 


3, 370, 511 
4, 312, 005 
2, 973, 200 


7, 290, 426 
4, 652, 198 


1, 061, 744 
181, 200, 680 


6, 618, 600 
6, 998, 500 
14, 457, 033 
11, 860, 900 





the 


6, 703 
5, 700 


8, 000 
4, 732 
9, 414 


3, 899 
2, 539 


4, 243 
5, 883 


19, 583 
10, 200 


0, 118 
19, 500 
19, 986 
19, 128 
5, 922 


2,7 

18, 024 
4, 104 
[8, 386 
25, 780 


79, 600 
96, 200 


0, 100 
51, 400 
15, 879 
62, 894 
64, 428 
33, 405 
59, 238 
70, 511 


12, 095 
73, 200 


90, 426 
52, 198 


61, 744 
00, 680 


18, 600 
98, 500 
57, 033 
60, 900 
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Consolidations, mergers, and purchase and sale transactions approved by the 


Comptroller of the Currency—Continued 
1950 





Name of receiving bank Name of absorbed bank 





South Carolina: 
Spartanburg Commercial National Bank, | Union County Bank, Union 





Spartanburg. 
DUAkict nse ckbasabbanrinhneearawane Mutual Bank of Landrum, Landrum._- 
Th cn i a haeateraiceinbinle aii <ainslainitmatiaia tidal Bank of Jonesville, Jonesville........... 
Texas: 
First National Bank in Alpine--........--_- The First National Bank of Alpine__-___- 
First National Bank, Jefferson.............. Rogers National Bank, Jefferson........ 
Virginia: 
Peoples National Bank, Pulaski_..........-- Pulaski Trust Co., Pulaski.............. 
Washington: 
Seattle-First National Bank, Seattle........- Washington National Bank, Vancouver. 
National Bank of Commerce, Seattle.._.....| Quincy Valley State Bank, Quincy-_--_-- 
ic Bank of Auburn, Auburn_....-...-.._-- 
Seattle-First National Bank, Seattle_...___- Citizens State Bank, Omak_.__._______. 
National Bank of Commerce, Seattle___...-- Security State Bank, White Salmon___. 
"Rota, your 1000 (8 WOR iis inns ce icin cacsccscasaccts Matmssescdesee ee 
1951 
California: 
gar ne Eire National Bank, Los Angeles..| Union National Bank, Ventura_.......- 
Indiana: 
Old National Bank, Evansville ______- Franklin Bank & Trust Co., Evansville. 
Lincoln National Bank & Trust Co., Fort | Peoples State Bank, New Haven_...._-- 
Wayne, 
Kansas: 
Caney Valley National Bank, Caney..-_--.-- The Niotaze State Bank, Niotaze....... 
Maryland: 
Washington County National Savings | Savings Bank of Williamsport, Wil- 
Bank, Williamsport. liamsport. 
Massachusetts: 
Brockton National Bank, Brockton.......-- Morris Plan Bank & Banking Co., 
Brockton. 
Michigan: 
First National Bank & Trust Co., Kalama- | State Savings Bank, Otsego__..._._____- 
200. 
Nebraska: 
First National Bank, Atkinson_.__....._..-- Emmet State Bank, Emmet-_--_......-- 
New Jersey: | 
eee Newark & Essex Banking Co., | Caldwell National Bank, Caldwell__----) 
Newark. 
First National Bank & Trust Co., Paterson.| United States Trust Co., Paterson 


New York: 
Chautauqua National Bank & Trust Co., | Union Trust Co., Jamestown 
Jamestown. 
Staten Island National Bank & Trust Co., | West New Brighton Bank, West New 


on Port Richmond, Staten Island. Brighton. 
nio: | 
First National Bank, Cincinnati-_____....-..- Second National Bank, Cincinnati__.._- 
Old Phoenix National Bank, Medina -...... Seville State Bank, Seville. _...........- 
National City Bank, Cleveland...........-- ‘Lha Bank of Berea Co., Berea. .-_-.-..-.. 
Oklahoma: 
First National Bank, Perry............-.--- Red Rock State Bank, Red Rock--...-- 
Pennsylvania: 
First National Bank, Erie................-.. — Bank & Trust Company of 
trie, Erie. 
Second National Bank, Wilkes-Barre_____._- First National Bank, Kingston.__....... 
ian National Bank & Trust Co., Pitts- | First National Bank, Oakmont.-.-..----- 
urgh. 
TD ~ .sgdactundnatmadinddliecdtiemiib aan Parnassus National Bank, New Ken- 
sington 
County National Bank, Clearfield_.......... Fit National Bank of Osceola, Osceola 
A ills. 


Philadelphia National Bank, Philadelphia_.| Ninth Bank & Trust Co., Philadelphia_- 
a Bank & Trust Co., Pitts- | Fourteenth Street Bank, Pittsburgh---- 
urgh. 
Si iis:iscehtiaasnedcavestsgecercn tag dietlciidiaes aaaiamiienee aeamaameiaia Manchester Savings Bank & Trust Co., 


Pittsburgh. 
Rhode Island: 


Providence Union National Bank & Trust | Union Trust Co., Providence 
Co., Providence. | 


Total re- 

sources of 

absorbed 
bank 


4, 095, 371 
1, 785, 395 


1, 180, 890 


13, 243, 952 
772, 100 

1, 087, 600 
3, 345, 000 
2, 885, 100 


76, 464, 143 


$9, 472, 347 
6, 670, 464 
3, 419, 568 

399, 051 
945, 718 


1, 011, 901 


2, 313, 174 


323, 006 

7, 378, 511 
44, 305, 465 
20, 212, 150 
11, 047, 727 
65, 432, 242 
1, 232, 989 
8, 312, 213 
242, 563 

11, 729, 514 


4, 143, 120 
4, 889, 079 


3, 505, 502 
1, 999, 037 


54, 471, 794 
6, 383, 278 


9, 816, 395 


93, 516, 394 
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NOTIFICATION 


Comptroller of the Currency—Continued 


Name of receiving bank 


Washington 


National Bank of Commerce, Seattle 
Seattle-First National Bank, Seattle 
National Bank of Commerce, Seattle -- 


Wisconsin: 


First National Bank, Kenosha 


Wyoming: 


First National Bank, Lander 


Total, year 1951 (30 banks) - 


Alaska: 


First National Bank, Anchorage 


California 


First National Bank of San Mateo County, 


Redwood City. 
Security First National Bank, Los Angeles 


Anglo California National Bank, San Fran- 


cisco. 


Idaho: 


Idaho First National Bank, Boise 


First Security Bank of Idaho, National 


Association, Boise. 


Kentucky: 


First & Farmers National Bank, Somerset 


Michigan: 


National Bank of Detroit, Detroit 

National Bank of Jackson, Jackson 

National Bank of Detroit, Detroit 
Do 


Manufacturers National Bank, Detroit 


Missouri 


First National Bank, Joplin 


First National Bank, Stewartsville 


New Jersey: 


Allenhurst National Bank & Trust Co., 
Allenhurst. 
Citizens Northern Valley National Bank, 


Englewood. 
The National 
Brunswick 
National Newark & 

Newark. 
First National Bank & Trust Co., 


Bank of New 


Essex 
Kearny 
Essex 


National Newark & 


Newark. 


New York: 


Franklin National Bank, Franklin Square 

Meadow Brook National Bank, Freeport 

First Suffolk National Bank, Huntington 

Oswego County National Bank, Oswego. - 

Manufacturers National Bank, Troy 

First Westchester National 
Rochelle. 

Franklin National Bank, Franklin Square 

National Commercial Bank «& 
Albany. 


Bank, 


Ohio: 


First National Bank, Cincinnati 
Do. 

Park National Bank, Newark. 

Atlas National Bank, Cincinnati. - 


Winters National Bank & Trust Co., Dayton 


Banking Co., 


Banking Co., 


Trust Co., 


Jersey, New | 


| Citizens 


New | 


Odessa State Bank, Odessa < 
Guaranty State Bank, Colville 


1951 


Name of absorbed bank 


First National Bank, Lynden._. 


Northwestern Loan & Trust Co., 
osha 


Ken- 


Stockgrowers State Bank, Lander 


1952 


Bank of Seward, Seward- 
First National Bank, Belmont 


Southern County Bank, Anaheim 
Kern County Bank, Taft_. 


Wendell National Bank, Wendell 
American Falls Bank, American Falls 


Farmers National Bank, Somerset 


First National Bank, Plymouth 

Brooklyn State Bank, Brooklyn 

Wayne State Bank, Wayne 

Plymouth United Savings Bank, Ply- 
mouth 

United Savings Bank, Detroit 


Joplin N 
Joplin, 
Stewartsville State Bank, Stewartsville 


itional Bank & Trust Co 


First National Bank, Eatontown 


Northern Valley National Bank, Tena- 
fly. 
Metuchen National Bank, Metuchen 


Bloomfield Bank & Trust Co., Bloom- 
field, 

Harrison-Kearny Trust Co., East 
irk. 

Savings Investment & Trust Co., East 
Orange 


New- 


First National Bank & Trust Co., Floral 
Park | 

Peoples National Bank, Lynbrook | 

First National Bank & Trust Co., | 
Northport. 

National Bank & Trust Co., 
Fulton. 

Amsterdam 
Amsterdam. 

Bronxville Trust Co., Bronxville 


City National Bank, | 


Bank of Farmingdale, Farmingdale 
Hudson River Trust Co., Hudson_.. 


First National Bank, Norwood 


| Norwood Savings Bank, Norwood. 


Kirkersville Savings Bank, Kirkersville- 

The Columbia Bank & Savings Co., 
Cincinnati. 

West Carrollton Bank, West Carrollton 


approved by the 


Total re- 
sources of 
absorbed 


bank 


, 973, 260 
379, 935 
, 040, 400 


wo ds 


355, 368 


, 467, 473 


38- 


~ 


, 389, 647 


$1, 892, 7 
1, 607, 181 
15, 087, 624 


14, 958, 598 


, 968, 732 


, 625, 649 


nme 


4 858, 681 
13, 083, S15 
2, 061, 334 
19, 242, 717 
8, 155, 677 
53, 354, 686 


12, 102, 083 


183 


& 


Zz 


223 


40, 354, 605 


3, 768, 912 
14, 792, 799 
7, 383, 997 


3, 227, 909 


15, 864, 359 
5, 410, 647 
1,091, 460 
5, 979, 454 


2, 121, 848 


— 


na OOlShlCUlUr 
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e Consolidations, mergers, and. purchase and sale transactions 
Comptroller of the Currency—Continued 


approved by. the 


Name of receiving bank 


Oklahoma 


First National Bank, Marietta. 


1952 


Name of absorbed bank 






Total re- 

sources of 

absorbed 
bank 


) Love County National Bank, Marietta $1, 080, 171 
5; First National Bank, Snyder Planters State Bank, Mount Park. -_--_-__| 179, 600 
) First National Bank, E!] Reno... Piedmont State Bank, Piedmont | 108, 549 
Oregon | | 
8 First National Bank, Portland Curry County Bank, Gold Beach. 4, 129, 891 
Pennsylvania 
Central-Penn National Bank, Philadelphia City National Bank, Philadelphia... ___| 34, 919, 657 
3 National Bank of Pottstown, Pottstown National Iron Bank, Pottstown_ = 9, 286, 064 
Central-Penn National Bank, Philadelphia__| South Philadelphia National Bank, | 15, 368, 679 
7 | _ Philadelphia. | 
County National Bank, Clearfield Madera National Bank, Madera_- | 1, 897, 990 
Meiion National Bank & Trust Co., Pitts- | Carnegie National Bank, Carnegie—- 8, O83, 834 
burgh. | 
Miners National Bank, Wilkes-Barre First National Bank, Nanticoke__ | 13, 132, 871 
i Peoples First National Bank & ‘lrust Co., | Crafton National Bank, Crafton 3, 587, 548 
i Pittsburgh. 
8 j Miners National Bank, Wilkes-Barre Miners National Bank, Narticoke | 6, 350, 280 
First National Bank, Lebanon North Side Bank, Lebanon 2 OO 4,143, 232 
1 First National Bank & Trust Co., Hanover.| Hanover Trust Co,., Hanover --| 7, 898, 878 
, Warren National Bank, Warren ..| Tidioute State Bank, Tidioute- J 1, 318, 305 
4 Peoples First National Bank & Trust Co., | Charleroi Savings & Trust Co., Char- | 5, 108, 457 
8 Pittsburgh leroi. 
Mellon National Bank & Trust Co., Pitts- | Polithania State Bank, Pittsburgh si 4,143, 415 
burgh. | 
9 | Safe Deposit & Title Guaranty Co., | 11, 332, 240 
$0) Kittanning. } 
y Do Canonsburg Trust Co., Canonsburg 11, 510, 538 
: lennesses 
$1 First American National Bank, Nashville...| Madison Bank & Irust Co., Madison 2, 498, 022 
Texas 
oe First Strawn National Bank, Strawn First National Bank, Strawn se 84, 339 
LS ; Vermont 
7 First Brandon National Bank, Brandon Brandon National Bank, Brandon 951, 082 
a Howard National Bank & Trust Co., Bur- | Burlington Trust Co., Burlington. _. 8, 051, 028 
? lington 
: Virginia 
~ Merchants National Bank, Hampton.. ..| Bank of Fox Hill, Fox Hill . 446, 221 
Washington j 
53 National Bank of Commerce, Seattle First National Bank, Burlington 2, 751, 113 
‘i Do Citizens Bank, College Place 1, G95, 974 
ear 1952 (59 banks 517, 662, 108 
Si 
83 
1953, JAN. 1 TO APR. 15, INCLUSIVE 
23 ; 
i) alifornia 
Citizens National Trust & Savings Bank, | First National Bank, Corona.._-. - : $5, 102, 519 
87 Riverside 
eS Re tee a ee ee ee Citizens Bank, Corona oon 2, 926, 282 
{1 Connecticut 
National Bank of Commerce, New London Mystic River National Bank, Mystic 3, 012, 596 
Idaho 
82 First Security Bank of Idaho, National Asso- | First Trust & Savings Bank, Moscow_-- 9, 889, 631 
ciation, Boise. 
2 i Indiana 
44 Merchants National Bank., Indianapolis Co-ops’ State Bank, Beech Grove__- 5 1, 567, 123 
Kansas 
09 American National Bank, Baxter Springs...| Baxter National Bank, Baxter Springs_. 1, 334, 747 
Kentucky 
12 National Bank of Lancaster, Lancaster... -- Citizens National Bank, Lancaster a 1, 837, 121 
i @ Farmers National Bank, Williamsburg......| Farmers Bank & Trust Co., Williams- 1, 613, 426 
99 burg ! 
i Maryland 
97 ' Farmers & Mechanics-Citizens National | Citizens National Bank, Frederick... _. 10, 777, 390 
109 } Bank, Frederick. 
New Jersey 
First National Bank & Trust Co., Paterson..| North Jersey National Bank, Pompton 8, 169, 996 
59 Lakes. 
47 Rutherford National Bank, Rutherford......| North Arlington National Bank, North 5, 438, 939 
LO Arlington. 
54 First National Bank, Toms River ....| First National Bank, Barnegat 3, 187, 206 
848 
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Consolidations, mergers, and purchase and sale transactions approved by 
Comptroller of the Currency—Continued 


1953, JAN. 1 TO APR. 15, INCLUSIVE 


Name of receiving bank 


New York: 
First National Bank, Canajoharie.......-~-- 
Wilber National Bz unk, Oneonta... .- 
Meadow Brook National Bank, Freeport-._- 


Ohio: 
First National Bank, Zanesville...........- 
Central National Bank, Cambridge 
First National Bank, Mi ansfield 


Ss National Bank & Trust Co., Ashta- 
ula. 
Pennsylvania: 
First National Bank, Chester-_..........-.-- 
Punxsutawney National Bank, Punxsutaw- 
ney. 
First National Bank, Mercer_.............-- 
Second National Bank, U niontown._.....___- 
Mellon National Bank & Trust Co., Pitts- 
burgh. 
First National Bank, Carbondale--......_-- 
South Dakota: 
Aberdeen National Bank, Aberdeen. 
Utah: 
First Security Bank of Utah, National Asso- 
ciation, Ogden. 
Washington: 
Pacific National Bank, Seattle. ............. 
Seattle-First National Bank, Seattle..._____- 


Total, 1953, Jan. 1 to Apr. 15 inclusive (29 
banks). 





Name of absorbed bank 


National Mohawk River Bank, Fonda. 

Milford National Bank, Milford_..__- 

Port Washington-Manhasset National 
Bank, Port Washington 


First National Bank, New Concord.-.-- 

First National Bank, Senecaville ___- 

Mansfield Savings Trust National Bz ank, 
Mansfield. 


Marine Savings Bank Co., Ashtabula.--| 


Marcus Hook National Bank, Marcus 
Hook. 
First National Bank, Dayton.-.....-.-- 


Farmers National Bank, Mercer-.-.----- 
First National Bank, Perryopolis. -.-. 
Ambridge National Bank, Ambridge--_-- 
Mayfield State Bank, Mayfield. _.....-. 
Columbia State Bank, Columbia------ 


Bear River State Bank, Tremonton-.-__- 


First National Bank, Bellevue... -.---- 
Miners & Merchants Bank, Chelan. _- 





Total re- 

sources of 

absorbed 
bank 


1, 714, 427 
755, 025 


36, 988, 954 
3, 159, 713 


5, 661, 670 
799, 766 

2, 346, 820 
2, 098, 594 
11, 066, 790 
1, 353, 480 
, 215 
, 981 


3, 845, 
5, 303, 


268 
430 


166, 409, 474 4 


Consolidations, mergers, and purchase and sale transactions approved by 
Comptroller of Currency Ray M. Gidney 


1953, APR. 16 TO DEC. 31, 


Name of receiving bank 


California: 
American National Bank, San Bernardino--- 


Connecticut: 
Hartford National Bank & Trust Co., Hart- 
ford. 


Georgia: 
First National Bank, Columbus-..-._..._.-. 


Idaho: 
Idaho First National Bank, Boise. -.-.-..-.-.- 


Indiana: 
Merchants National Bank & Trust Co., 
Indianapolis. 
Merchants National Bank, Muncie...-..-.--. 
Minnesota: 
First National Bank, Buhl.-- 
New York: 
Franklin National Bank, Franklin Square-- 
Valley National Bank, Wallkill. 
First Suffolk National Bank, Huntington_- 
Lineoln National Bank & Trust Co., Syra- 
cuse. 


National Bank of Auburn, Auburn........-. i 


INCLUSIVE 


Name of absorbed bank 


American National Bank, Big Bear 
Lake. 

New London Oity National Bank, New 
London. 

National Bank of Commerce, 
London. 


New 


Merchants & Mechanics Bank, Colum- 
bus. 


American National Bank 


Idaho Falls. 


of Idaho, 


Indiana Trust Co., Indianapolis. __-__- 
Muncie Banking Co., Muneie 
Buhl State Bank, Buhl_. 


First National Bank, Bellmore-.- 

First National Bank, Walden---..-.-- 

Northport Trust Co., Northport-_-_--_- 

Industrial Bank of Central New York, 
Syracuse. 





| 


Citizens Bank, Locke..........- ee) 


Total re- 

sources of 

absorbed 
bank 


$1, 603, 917 


16, 368, 075 
18, 581, 234 


17, 100, 782 
- 

26, 568, 653 
38, 438, 750 
5, 348, 219 
611, 445 

8, 432, 231 
3, 685, 932 
6, 838, 1878 
6, 168, 134 


736, 458 





PREMERGER NOTIFICATION 151 











or 
/ | Consolidations, mergers, and purchase and sale transactions approved by 
| Comptroller of Currency Ray M. Gidney—Continued 
i 1953, APR. 16, TO DEC. 31, INCLUSIVE 
Yo | Total re- 
ot Name of receiving bank Name of absorbed bank sources of 
d ' absorbed 
| bank 
a : Ohio: 
486 First National Bank, Cincinnati-_..___._- ..| First National Bank, Lockland-_-....--- $13, 591, 070 
268 i First National Bank, Middletown__.__--_-_-- Monroe National Bank, Monroe...-..--.- e 082 
611 i First Citizens National Bank, Upper San- | Nevada Deposit Bank, Nevada.--.--.--- 623, 412 
dusky. 
a Central National Bank, Cambridge. ----.--- Coane Savings Bank Co., Cum- 1, 343, 090 
427 rland. 
= j National City Bank, Cleveland_..-..-....-- Equity Savings Association, Cleveland_- 18, 606, 707 
95 Oregon: 
7 ' United States National Bank, Portland---.-- First National Bank, Hermiston.......- 5, 276, 831 
713 i Wk cacnsisncnlctenwecs apse scignteunaee First Security Bank, Beaverton_.-_-..-..- 7, 009, 075 
Pennsylvania: 
” First National Bank of Delaware County, | Swarthmore National Bank & Trust 6, 190, 095 
, 670 Media. Co., Swarthmore. 
a : Lebanon National Bank, Lebanon. -.-.---- First National Bank, Shaefferstown_.-.- 1, 234, 509 
766 | Philadelphia National Bank, Philadelphia. - First National Bank, Conshohocken. ..-. 16, 181, 947 
Miners National Bank, Wilkes-Barre : First National Bank, Dallas-_--_-_---.---- 4, 313, 477 
, 820 i Peoples First National Bank & Trust Co., | Peoples National Bank, Washington-__- 4, 655, 242 
594 Pittsburgh. 
790 First National Bank, McKeesport--_-.---.--- First National Bank, Smithton. -..----.- 3, 324, 950 
430 Punxsutawney National Bank, Punxsutaw- | First National Bank, Sykesville.-.---..- 1, 430, 396 
ney. 
: Wyoming National Bank, Wilkes-Barre....- First National Bank, Plymouth__-._---- 11, 053, 237 
, 215 Pennsylvania National Bank & Trust Co., | First N ‘tional Bank, Ringtown-..-..--.- 993, 879 
Pottsville, 
981 | DuBois Deposits National Bank, DuBois_..} First National Bank, Falls Creek. .....- 1, 171, 485 
Warren National Bank, Warren_____._._._-- First National Bank, Warren__-_-_.----- 7, 864, 148 
‘ i First National Bank, Altoona...............} Roaring Spring Bank, Roaring Spring. -- 2, 095, 834 
268 | Texas: 
, 430 Texas National Bank, Houston_........_..-- Union National Bank, Houston_----.--- 82, 312, 059 
Utah: 
, 474 First Security Bank of Utah, National As- |} Commercial National Bank, Smithfield. 1, 283, 118 
i sociation, Odgen. 
ats Washington: 
National Bank of Commerce, Seattle... ...-- First National Bank, Kirkland.........- 9, 052, 216 
National B.nk of East Stanwood, East | State Bank, Silvana_..................-. 657, 326 
bY Stanwood. 
Seattle-First National Bank, Seattle__-_-_--- Spokane Valley State Bank, Millwood-_- 3, 281, 649 
National Bank of Washington, Tacoma......} Citizens State Bank, Buckley-.-........- 1, 413, 600 
Total, 1058, Ape. 16 W Dee: Gh WN ise cence eS ee i een ad 357, 271, 451 
——— (38 banks), 
of Total, year 1953 (67 banks)_.-.._- ips gal ode oestneiceoeniyen oi echamneceds ara ietesiinada udaiaenanadieieiel 523, 680, 925 
“id Sanat taal taiaaataiaia italiana 
ne i 1954 
}, 917 Alabama: First National Bank, Birmingham_| First National Bank, Bessemer- -.------- $15, 695, 174 
Arizona: Valley National Bank, Phoenix....| Buckeye Valley Bank, Buckeye...---..- 2, 649, 737 
9 Arkansas: Simmons National Bank, Pine | Bank of Sherrill, SEAM costed ac0ne 1, 242, 430 
075 Bluff. 
California: 
, 24 i Crocker First National Bank, San Francisco.}| National Bank of San Mateo, San Mateo 14, 528, 393 
j Anglo California National Bank, San Fran- a & Merchants National Bank 14, 365, 280 
' cisco. allejo. 
, 782 Citizens National Trust & Savings Bank, | Desert Bank, Cathedral City.._--..--- 8, 316, 962 
| Riverside. 
oad } Poe & Merchants National Bank, Santa | Peoples Savings Bank, Santa Cruz_----- 5, 434, 712 
» € ruz. 
; Bank of California, National Association, | Bank of Martinez, Martinez- ---- awtinaial 8, 832, 250 
J San Francisco, 
3, 750 j Anglo California National Bank, San Fran- | Bank of Eureka, Eureka__---..--------- 23, 635, 586 
i cisco. 
3,219 =f ea ps ee ea teem a a First Savings Bank, Colusa_-........-.- 8, 584, 038 
_ an Connecticut: 
L, 445 ; Hartford National Bank & Trust Co., Hart- | Connecticut River Banking Co., Hart- 20, 668, 850 
ford. ford. 
2, 231 BIO. ocnancnnncashidlsbahhah Suid degwabbie Travelers Bank & Trust Co., Hartford... 19, 478, 039 
5, 932 District of Columbia: 
1878 National Bank of Washington, Washington .| Hamilton National Bank, Washington_- 115, 540, 454 
3, 134 Riggs National Bank, Washington-.__...--- Washington Loan & Trust Co., Wash- 55, 274, 150 
ington. 
6, 458 Idaho: 
First Security Bank of Idaho, National | Bruneau State Bank, Bruneau.........-. 984, 492 


Association, Boise. 
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PREMERGER NOTIFICATION 


Consolidations, mergers, and purchase and sale transactions approved by 
Comptroller of Currency Ray M. Gidney—Continued 


Name of receiving bank 


Illinois 
Central National Bank, Chicago. -. . 
Indiana: 
American Fletcher 
Co., Indianapolis. 
Central National Bank & 
Kansas: 
Merchants National Bank, Topeka 
Kentucky 
First National Bank, Louisville 
Do 
Matewan National Bank, Matewan, W 
Owensboro National Bank, Owensboro 
Louisiana: 
Commercial National Bank, Shreveport 


rrust Co., Attica 


Va 


Maine: 
First National Bank, Biddeford 


Maryland: 
Fidelity-Baltimore National Bank & Trust 
Co., Baltimore 
Do 
Massachusetts: 
Merrimack National Bank, Haverhill 
First National Bank & Trust Co., Greenfield 


Third National Bank & Trust Co., 
field. 

Michigan 

National Bank of Jackson, Jackson 
Nebraska 

Omaha National Bank, Omaha 
Nevada: 

First National Bank of Nevada, Reno 


Spring- 


New Jersey 
National State Bank, Elizabeth 

New York 
Oneida Valley National Bank, Oneida 
Suffern National Bank & Trust Co., Suffern 
First Suffolk National Bank, Huntington 


Central National Bank, Canajoharie 


Franklin National Bank, Franklin Square 
National Bank of Westchester, White Plains 


Meadow Brook National Bank, Freeport 
National City Bank, Troy 


Do. 
National Commercial 
Albany 
Wilber National Bank, Oneonta 
Franklin National Bank, Franklin Square 


Bank & Trust Co., 


Do . 
Rye National Bank, Rye 
National Bank of Westchester, White Plains 


Meadow Brook National Bank, Freeport 
Do 
Fulton County National Bank & Trust Co., 
Gloversville 
Ohio: 
First National Bank, Powhatan Point 
Central National Bank, Cambridge 
First Nationa] Bank, Cincinnati 
Citizens National Bank, Flushing 
First National Bank, Germantown 


First-Knox National Bank, Mount Vernon 


First National Bank, Mansfield 
First National Bank, Newark 


National Bank & Trust | 


| Continental-American 


1954 


Name of absorbed bank 


Marine National Bank, Chicago. 
Fletcher Trust Co., Indianapolis 
Newtown State Bank, Newtown... 
Guaranty State Bank, Topeka 

First National Bank, St. Matthews 
First National Bank, Buechel 
Merchants & Miners Bank, Freeburn.. 
sank of Whitesville, Whitesvill 


Bank & Trust 


Co., Shreveport. 


North Berwick National Bank, North 
Berwick. 


National Marine Bank, Baltimore 


| Fidelity Trust Co., Baltimore. 


First National Bank, Merrimack -_- 


Produce National Bank, South Deer- 
field. 
West Springfield Trust Co., West 


Springfield 
Farmers State Bank, Grass Lake 
Live Stock National Bank, Omaha... 


Farmers Bank of Carson Valley, Inc., 
Minden, 


Roselle Park Trust Co,, Roselle Park. . 


First National Bank, Sherrill 

National Bank of Tuxedo, Tuxedo. 

First National Bank & Trust Co., Ami- 
tyville. 

First National 
Middteburg 

First National Bank, Inwood 

Tarrytown National Bank & Trust Co., 
Tarrytown, 

East Rockaway National Bank & Trust 
Co., East Rockaway 

Ticonderoga National Bank, Ticondero- 
ga 

Citizens Nationa! Bank, Port Henry 

Plattsburg National Bank & Trust Co., 
Plattsburg. 

Schenevus National Bank, Schenevus.-. 

Nassau County National Bank, Rock- 
ville Centre 

Great Neck Trust Co., 

Rye Trust Co., Rye 

Westchester Bank & 
Rochelle 

Bank of Hicksville, Hicksville 

Lawrence-Cedarhurst Bank, Lawrence 

Northville Bank, Northville 


Bank of Mid lleburg, 


Great Neek 


Trust Co., New 


First National Bank, Clarington 

First National Bank, Byesville 

Atlas National Bank, Cincinnati 

Piedmont State Bank, Piedmont 

Farmers & Citizens Savings Bank €o., 
Germantown. 

Dan Struble & 
town. 

Shiloh Savings Bank Co., Shiloh 

Union Licking Bank, Newark 


Son Bank, Frederick 


Tot 


ibsorhe 


il re- 


sources of 


bank 


- 


1 


1, 
11, 


» 811, 5 
, 368, 


858 


120. 


946, 


751, 


, 365 


2, 623, 22 


, 095, 


5, O81, 


907, 


, 330, 
, 308, 


S43, 
144, 


G58, 


YoU, 


287 


d 


810 
305 


5, 81 
, 33S 


924 


0, 24 


, 301 


S24 


7, 869 


sO1 


, 506 
. 734 


S46 


100 
192 
294 
438 
87] 


770 
sud 





360 
767 
346 
025 
510 


798 


408 


996 


, 605 


, 820 


RI 


, 383 


, 924 


, 301 


, S24 


, 


OnY 


, 928 


a | 


* S69 


, 
, 784 


», 857 


), 637 


S61 
506 


S46 


100 
192 
294 
438 
R71 


aed 


' 
' 


PREMERGER NOTIFICATION 


Name of receiving bank 


Oregon 


First National Bank, Portland 
Do 
Do 
Do 
Do 

United States National Bank, Portland 
Do 

First National Bank, Portland 
Do 
Do 
Do 
Do 


Do 
Do 
Do 
Do 
Do 
United States National Bank, Portland 
Do 
First National Bank, Portland 


Pennsylvania: 


First National Bank of 
Middleburg. 
First National Bank, Middleburg 
Cumberland County National 
Trust Co., New Cumberland. 
Do_. ‘ 
First National Bank, Lewistown 


Bank & 


First National Bank, McKeesport 


Merchants National Bank, Quakertown 
First National Bank, Allentown 
Jim Thorpe National Bank, Jim Thorpe 
Union National Bank & Trust Co., 
ton. 
Philadelphia National Bank, Philadelphia 
Do_. 


First National Bank, McKeesport 


Pennsylvania National Bank & Trust Co., 


Pottsville. 


Peoples First National Bank & Trust Co., 


Pittsburgh 


Mellon National Bank & Trust Co., Pitts- 


burgh. 
Do-_. ‘ 
Union National Bank, Mahanoy City 


Peoples First National Bank & Trust Co., 


Pittsburgh. 
DuBois Deposit National Bank, DuBois 


Melion National Bank & Trust Co., Pitts- 


burgh. 
First National Bank, McKeesport 
Do 


Peoples First National Bank & Trust Co., 


Pittsburgh 
First National Bank, Lewistown 
Philadelphia National Bank, Philadelphia 


Peoples First National Bank & Trust Co., 


Pittsburgh 
Bridgeville National Bank, Bridgeville 


Mellon National Bank & Trust Co., Pitts- 


burgh. 


Peoples First National Bank & Trust Co., 


Pittsburgh. 
Do... 
Do 


Rhode Island: 


Industrial National Bank, Providence 


Tennessee: 


Cleveland National Bank, Cleveland 


| Johnston Bros., Bankers, Dufur 


Middleburg, 


Souder- 


1954 


Name of absorbed bank 


First National Bank, Cottage Grove 
First National Bank, Eugene 
First National Bank, Forest Grove 
First National Bank, Lebanon | 
First National Bank, Prineville 
Bank of Albany, Albany | 
Commercial Bank of Oregon, Hillsboro-.| 
First Silverton Bank, Silverton 
First Scio Bank, Scio 
First Seaside Bank, Seaside 
First Sweet Home Bank, Sweet Home 
First Moreland-Sellwood Bank., Port- | 
land. | 
First Corvallis Bank, Corvallis | 
First Monroe Bank, Monroe | 
First Carlton Bank, Carlton 
First Ontario Bank, Ontario_ - | 
First Yamhill Bank, Ya'rhill 
Oregon State Bank, Brookings 


First State Bank, Waldport 
First National Bank, McClure 


First National Bank, Beaver Springs 
Camp Hill National Bank, Camp Hill-- 


West Shore National Bank, Lemoyne __. 
McVeytown National Bank, MeVey- | 
town. 
First National Bank of Monongahela | 
City, Monongahela. 
Sellersville National Bank, Sellersville 
Allentown National Bank, Allentown 
Citizens National Bank, Jim Thorpe 
Telford National Bank, Telford. 





First National Bank, Lansdale 


Montgomery National Bank, Norris- 
town. 
First National Bank of Belle Vernon, 


North Belle Vernon. 
City National Bank, Pottsville 


First National Bank, McDonald_. | 


Peoples National Bank & Trust Co., | 

Monessen 
National Bank of Ford City, Ford City-_| 
First National Bank, Gifardville- | 


First National Bank, Canonsburg 


National Bank of Brookville, Brookville_| 
First National Bank, Beaver Falls } 


First National Bank, Finleyville 
First National Bank, Roscoe 
First National Bank, McKees Rocks 


Milroy Banking Co., Milroy 
Chester-Cambridge Bank & Trust Co., 
Chester. 
Washington 
ington 
McDonald 
Donald 
The Rankin Bank, Rankin 


Union Trust Co., Wash- 


Savings & Trust Co., Me- 


Peoples Bank, California 


Peoples Bank, Marianna 
Bank of Elizabeth, Elizabeth 
Industrial Trust Co., Providence 


Hiwasse Bank, Charleston 
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Total re 


sources oi 
absorbed 


bank 


$8, 653, ¢ 
66, 112, 
4, 943, 
12, 012, 
8, 441, 5 


7, 179, 





270 


53, 263 
56, 825 


3, 003, 
1, 075, 


12, 172, 


2, 953, 


59, 671, 
1, 624, 
3, 519, 


17, 315, 
11, 922, 


5, 499, 
2, 446, 
6, 501, 
8, 585, 
4, 338, 


2, 457, 
6, 647 


1, 009, 
30, 388, 


22, 045, 
3, 457, 


3, 013, 


3, 387, 23 


1, 179, 
5, 541, 


312, 095, 


1, 564,7 





, 635 
. 736 
, 43 
, 684 
, 383 


, 553: 


», 359 
, 191 


665 
768 
599 
694 
392 
257 
377 


884 
626 


933 
193 
596 
301 


086, 
749 


, 549 
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Consolidations, mergers, and purchase and sale transactions approved by 
Comptroller of Currency Ray M. Gidney—Continued 


Name of receiving bank 





Texas: 
First National Bank in Dallas_............-- 
Republic National Bank, Dallas_..........-- 
First National Bank, Deport_-..........-.-- 
Marfa National Bank, Marfa_.............-- 
Virginia: 
First & Citizens National Bank, Alexandria. 
Washington: 
Seattle-First National Bank, Seattle___---__- 
Peoples National Bank of Washington, 
Seattle. 

Do on 
National Bank of Commerce, Seattle _- 
Peoples National Bank of Ws: ashington, 

Seattle. 
National Bank of Commerce, Seattle-___-_-- 
West Virginia: 
Citizens National Bank, Elkins........----- 


Total, year 1954 (126 banks) .........._.-- 


Alabama: 
Merchants National Bank, Mobile_.......-- 


Arizona: 
First National Bank of Arizona, Phoenix---. 
California: 
Citizens National Trust & Savings Bank, 
ee 


Security First National Bank, Los Angeles_- 
Anglo California National Bank, San Fran- 
cisco. 
Valley National Bank, Alhambra-...-......- 
First National Bank, Dixon...............-.. 
Anglo California National Bank, San Fran- 
cisco. 
TDs aa sian caddhasle nina titiiA ntiestebidtiitonth 
Bank of America, National Trust & Savings 
Association, San Francisco. 
Bank of Cealifornia, National Association, 
San Francisco. 
United States National Bank, San Diego---. 
Connecticut: 
Connecticut National Bank, Bridgeport__--_. 
Hartford National Bank & Trust Co. Hart- 
fo 


New Haven Bank NBA, New Haven.------ 
First National Bank & Trust Co., New 
Haven. 
Illinois: 
Chicago National Bank, Chicago-._........-- 
Indiana: 
First National Bank, Aurora._.....---.--- 
Iowa: 
First National Bank, Creston. --.........--.-- 
Kentucky: 
aay National Bank & Trust Co., 
ville. 
State National Bank, Maysville-_---- 
a National Bank & Trust Co., 
ville. 
Louisiana: 
National Bank of Commerce, New Orleans-. 


Louis- 


Louis- 


First National Bank, Shreveport... ----_-- v= 
Maine: 
Northern National Bank, Presque Isle- - ---- 
Massachusetts: 
First Safe Deposit National Bank, New 
Bedford. 








1954 
Total re- 
Name of absorbed bank sources of 
absorbed 
bank 
Dallas National Bank, Dallas._........- $94, 409, 433 
National City Bank, Dallas........._._- 48, 539, 276 
Deport State Bank ‘Deport... snared are 621, 982 
Marfa State Bank, Mtns... 1, 840, 437 
Citizens National Bank, Alexandria... 29, 271, 764 
First National Bank, Renton...._...... 6, 335, 306 
Grant County State Bank, Ephrata_-- 6, 482, 678 
Othello State Bank, Othello_._____- i 992, 947 
Farmers State Bank, Newport----.-_---- 2, 907, 216 
Magnolia State Bank, Seattle.......__- 2, 648, 747 
Citizens Bank of Blaine, Blaine. -____._-_- 1, 642, 758 
Bank of Pickens, Pickens-.--- ich cue edeaea 308, 948 
sinks pide miabieias pnnnibiieaeiatiesdlgted 2, 058, 262, 234 234 
1955 
Loop National Bank, Mobile... ......-- | $6, 616, 917 
Prichard National Bank, Prichard.-.-.-.-.- 6, 114, 944 
White Mountain Bank, McNary-.....-.. 3, 293, 003 
Fontana National Bank, Fontana......- 5, 909, 963 
Yucaipa Valley National Bank, Yucaipa- 3, 494, 461 
Citizens National Bank, Claremont--.-_-- 6, 028, 681 
First National Bank, Yreka ..........-- 6, 049, 981 
Pacific National Bank. Long Beach_--.. 8, 262, 925 
Northern Solano Savings Bank, Dixon-- 2, 432, 645 
Bank of South San Francisco, South 12, 166, 473 
San Francisco. 
Suburban Bank, Fair Oaks_..........-. 4, 159, 689 
Peoples Bank, Long Beach............-- 22, 394, 486 
Bank of Berkeley, Berkeley............- 16, 204, 922 
Costa Mesa Bank, Costa Mesa.......--.- 7, 861, 795 
First National Bank, Westport. ---__-..- 4, 489, 487 
Central National Bank & Trust Co., 10, 136, 666 
Middletown. 
Middletown National Bank, Middle 8, 700, 395 
town. 
Vase sieagnenty National Bank, Nor- 7, 454, 963 
wich. 
Morris Plan Bank, New Haven..-..---- 2, 664, 858 
Milford Trust Co., Milford............. 14, 005, 936 
Liberty National Bank, Chicago__...... 59, 049, 106 
Aurora State Bank, Aurora.-.........-- 1, 577, 145 
Kent State Savings Bank, Kent-..__.._- 81, 546 
United States Trust Co., Louisville. ---- 6, 514, 385 
State Trust Co., Maysville--- ball 129, 026 
Bank of Jeffersontown, Jeffersontown ay 1, 656, 824 
Louisiana Bank & Trust Co., New 36, 785, 050 
Orleans. 
Bank of Vivian, Vivian. ............--- | 3, 242, 761 
Frontier Trust Co., Fort Fairfield_.-.__- 6, 035, 740 
Safe Deposit National Bank, New Bed- 15, 874, 324 


ford. 


~ rere 





§, 917 
4,944 


3, 003 
9, 963 
4, 461 
8, 681 
9, 981 
2, 925 
2, 645 
6, 473 


9, 689 
4, 486 


4, 922 
1, 795 


9, 487 
6, 666 


0, 395 
4, 963 
4, 858 
5, 936 
19, 106 
7, 145 
31, 546 
4, 385 
29, 026 
6, 824 
35, 050 
12, 761 
35, 740 
14, 324 


nen 
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Name of receiving bank 


—— ee 


Michiga 
Mosutecturers National Bank, Detroit.____- 


Missouri: 
First National Bank, Kansas City_.....___- 
First National Bank, St. Louis- 
Nebraska: 
Minden Exchange National Bank, Minden- 
Nevada: 
First National Bank of Nevada, Reno---.-.- 
New ae 
First Camden National Bank & Trust Co., 
Camden. 
BR inshons 
First National Bank & Trust Co., - Paterson- 
National State Bank, Newark___-- 
Boardwalk National Bank, Atlantic City_- 
National Newark & Essex Banking Co., 
Newark. 
New Mexico: 
First National Bank, Dalhart, Tex__......-- 
New York: 
First Westchester National Bank, New 
Rochelle. 
First Suffolk National Bank, Huntington- -- 


Meadow Brook National Bank, Freeport_-- 


Franklin National Bank, Franklin Square__ 


National Bank of Westchester, White Plains. 


Do-. 
Meadow Brook National B: ank, Freeport... 
First Suffolk National Bank, Huntington. - 


Chautauqua National Bank, Jamestown. - -- 
Meadow Brook National Bank, Freeport-_-_-. 
First-City National Bank, Binghamton Rae 
First Suffolk National Bank, Huntington. -- 


County National Bank, Middletown_.-..__~. 
First National Bank, Glens Falls_.__-...---- 
Manufacturers National Bank, Troy - ----.-- 
First National City Bank, New York---- 


Oneida National Bank & Trust Co., Utica-- 
National Commercial Bank & Trust Co., 

Albany. 

BOG. oo 0-  bl . date. da ~ Suse ts- gael 

III: scineshe fe cassinsinca x sighs ites ci agit ste 
Farmers National Bank, Hudson.-....- 
— Brook National Bank, Freeport. 

aR 

Franklin National Bank, Franklin Square 
Meadow Brook, N: ational Bank, Freeport. -. 


First Suffolk National Bank, Huntington. -. 


Ohio: 
Citizens First National Bank, Xenia 


First National Bank & Trust Co., Steuben- 

Fier Notional Bank, Akron... 

National City Bank, Marion 
tabula. 


90675—57 





11 








_| National Bank of Hudson, Hudson 
First National Bank & Trust Co., Hamilton_| 


$173, 760, 466 


1955 
Name of absorbed bank 
Industrial National Bank-Detroit, 
Detroit. 


Rochester National Bank, Rochester... -_. 
Utica National Bank, Utica____..-_...-- 
Grosse Pointe Bank, Grosse Pointe_--._. 


Inter-State National Bank, Kansas City. 
United Bank & Trust Co., St. I ouis__-. 


Heartwell State Pank, Heartwell._..... 
First National Bank, Lovelock. -_...-.-. 


~~ apo National Bank, Pennsau- 
en, 

Berlin National Bank, Berlin. -_._._.--- 
First National Bank, Bloomingdale. _-__- 
Lincoln National Bank, Newark-------- 
Mainland National Bank, Pleasantville. 
Community Trust Co., Bloomfield____.- 


South Orange Trust Co., South Orange. 
First National Bank, Nara Visa_..---._-- 


Port Chester National Bank, Port Ches- 
ter. 

Babylon National Bank & Trust Co., 
Babylon. 

Baldwin National Bank & Trust Co., 
Baldwin. 

Roslyn National Bank & Trust Co., 
Roslyn. 

First National Bank, Mineola_...._-. «Usk 

First National Bank, Glen Cove. 

West Chester County National Bank, 
Peekskill. 

Crestwood National Bank, Tuckahoe... 

National City Bank, Long Beach-_-.-_-.. 

First National Bank, Lindenhurst------ 

First National Bank, Islip... ._-...-....- 

First National Bank, Falconer ----_----_- 

Central National Bank, Mineola_._--._- 

City National Bank, Binghamton ae 

South Bay National Bank, Center 
Moriches. 

National Bank of Pine Bush, Pine Bush. 

Washington County National Bank, 
Granville. 

Hamilton County National Bank, Wells- 

First National Bank of the City of New 
York. 

First National Bank, Old Farge_-_-__--.-- 

Athens National Bank, ‘A thetts.id - ccna 


Merchants National Bank, Whitehall. _- 

Peoples-First National Bank, Hoosick 
Falls. 

Philmont National Bank, Philmont. -_-_ 

Peoples State Bank, Baldwin---___.__.-- 

Bank of New Hyde Park- -.__.--_----- 

Nassau County Trust Co., Mineola 

North Shore Bank & Trust Co., Oyster 
Bay. 

Bank of Northern Brookhaven, Port 
Jefferson. | 


Spring Valley National Bank, Spring | 
Valley. } 
Peoples National Bank, Steubenville- 


Farmers National Bank, Seven Mile 


.-| Prospect-Citizens Bank, Prospect 
Farmers National Bank & Trust Co., Ash- | 


Orwell Banking Co., Orwell 


11, 411, 691 
12, 006, 153 
36, 183, 250 


65, 783, 701 
64, 582, 979 


346, 621 
4, 344, 603 
6, 531, 689 
5, 256, 204 
21, 561, 109 
52, 736, 147 
8, 671, 416 
9, 481, 005 
9, 590, 52 
517, 785 
2, 046, 154 
12, 518, 053 
8, 939, 128 
14, 549, 085 
13, 078, 048 
5, 168, 719 
14, 030, 017 
3, 538, 485 
14, 323, 572 


8, 899, 654 
7, 116, 342 


1, 283, 760 
9, 167, 392 
11, 280, 964 
30, 837, 655 
7, 310, 457 


11, 789, 031 


1, 188, 453 


14, 708, 901 


398, 867 
201, 304 
, 672, 329 
473, 799 


I 
| 
| 
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Consolidations, mergers, and purchase and sale transactions approved by 


Continued 





Comptroller of Currency Ray M. Gidney 
1955 


Name of receiving bank Name of absorbed bank 





Ohio—Continued | 
Lake County National Bank, Painesville_._.| Citizens Bank, Madison_-_-_.........._- 


Pomeroy National Bank, Pomeroy-.-.--.....| Rathburn’s Bank, Rutland 
National Exchange Bank & Trust Co., | Miners & Merc hants Bank, Smithfield__| 
Steubenville. | 
Oregon: 
United States National Bank, Portland__...| Willamette Valley Bank, Salem 
Gin dn dedad bie etiashisudnbiibia Ween SG3E | Mill City State Bank, Mill City_..__. 


Pennsylvania: | 
National Bank of Catasauqua, Catasauqua Lehigh National Bank, Catasauqua 
Harrisburg National Bank, Harrisburg--____- National Bank of Penbrook, Penbrook_- 
Drovers & Mechanics National Bank, York_| First National Bank, W indsor 
Philadelphia National Bank, Philadelphia._| C — National Bank & Trust Co., 
*ottstown. 
BO. ike ADE eet dhe ieiddable de = ....| Hatboro National Bank, Hatboro. 
Gallatin National Bank, Uniontown National Bank & Trust Company of | 
Connellsville, Connellsville. 


First National Bank, McKeesport___-_- First National Bank, California_._.._._- 

Peoples First National Bank & Trust ‘Co., | First National Bank, Natrona. ..___-_-- 
Pittsburgh. 

Oil City National Bank, Oil City........._- Clarion County National Bank, Knox-_| 
Gallatin National Bank, Uniontown........| First National Bark, Point Marion_---.| 
BO. cdodaiual. Udsibisentel iid sate Yirst National Bank, Dawson__._..__-- | 
Fulton National Bank, Lancaster_..........| Akron National Bank, Akron__-_-._-_- at 
Gallatin National Bank, Uniontown.-_......| First National Bank, Jefferson__-_-_._-_- 
Pennsylvania National Bank & Trust Co., | First National Bank, Centralia_--_-._-__| 
Pottsville. } | 

Fulton National Bank, Lancaster -_.--.._--- East Petersburg State Bank, East 

Petersburg. 

First National Bank, McKeesport -..-.-..-. State Bank of Dravosburg, Dravosburg 

eae Bank of Chambersburg, Champers- | Fort Loudon State Bank, Fort Loudon_} 
urg. 
First National Bank, McKeesport... ...-__- eee Deposit & Trust Co., Sharps- | 
urg. | 
Central-Penn Nationa) Bank, Philadelphia... Wyoming Bank & Trust Co., Phila- | 
delphia. 
First National Bank, Greenville_._._.....- .| 8. J. Gully Bank, Farrell 


South Carolina: 
First National Bank of South Carolina, 
Columbia. 
First National Bank, Orangeburg. --__- Bank of Cameron, Cameron ‘ ‘ } 
South Carolina National Bank, Charleston__| Port City Bank, North Charleston... 
South Dakota: 


Carolina National Bank, Anderson-..--__| 


e First National Bank, Aberdeen--..........- First Nationa] Bank, Hecla-. 
exas: 
7 gam National Bank, Dallas_.........._.| Oak Lawn National Bank, Dallas_-._- 


First Security Bank of Utah, National | First National Bank, Moab.--- pudin 

Association, Ogden. 

First Security Bank of Utah, National | Bank of Southern Utah, Cedar City-. 

Association, Ogden. 
Vermont: 

s Windham National Bank, Bellows Falls....| National Bank of Chester, Chester 
irginia: 
First National Bank of Martinsville and | Bank of Fieldale, Fieldale_..___.-._- 

Henry County, Martinsville. 
First National Trust & Savings Bank, | Lynchburg Trust & Savings Bank, 








| 
Lynchburg. Lynchburg. 
Washington: | 
Pacific National Bank, Seattle. _.-......---- .| University National Bank, Seattle 
National Bank of Commerce, Seattle --- --- - - First National Bank, Waitsburg | 
Seattle-First National Bank, Seattle._---.--- Harbor National Bank, Aberdeen. } 
Pa cubvaecdeClcdine diveseeddectsuadiws C. E. Bingham & Company State | 
Bank, Sedro Wooley. 
a ee ee Leavenworth State Bank, Leavenworth -| 
ab, coh tke heott ..---.---------------.-| Cowlitz Valley Bank, Kelso ap at 
tdi ivtenien tna einiat inoneebll Citizens Independent Bank, Longview - 
ac ivienyarsdineinhs aliases diasicdamadan Yakima Valley Bank, Sunnyside_ - 
Do. pasyts Dishman State Bank, Dishman 
National Bank of Commerce, ‘Seattle . Nooksack Valley State Bank, Everson 


Total, year 1955 (126 banks) - ath aasenheownneakian 





Total re- 

sources of 

absorbed 
bank 


$3, 871, 515 
335, 041 
1, 246, 280 


6, 429, 502 
1, 909, 667 


4, 986, 236 
4, 699, 635 
1, 506, 623 
9, 292, 529 


9, 656, 291 
7, 673, 763 
3, 487, 940 
4, 507, 798 
5, 244, 996 
2, 532, 243 
1, 622, 057 
2, 029, 486 
1, 617, 343 
1, 393, 478 


3, 012, 195 


3, 342, 200 
534, 523 


8, 508, 398 
12, 167, 434 
7, 582, 52 


tw 


13, 342, 667 


1, 107, 309 
3, 350, 390 


861, 678 


= 


680, 536 
6, 059, 530 


6, 963, O88 


649, 959 
3, 575, 373 


9, 769, 351 


30, 225, 436 
3, 283, 137 
5, 519, 713 
5, 158, 734 


294, 904 
506, 242 
$12, 861 
S68, OOS 
876, 489 
157, 619 


2, 015 5, 225, 452 


RS 


— me oS 





+ RET eer genrERSITE 


EEE 


» 


N 





(2, 195 


12, 200 
44, 523 


03, 398 
B7, 434 
82, 522 
42, 667 


07, 309 
50, 390 


61, 678 
80, 536 
59, 530 


63, O88 


A9, 950 


o 


75, 373 


69, 351 


125, 436 
83, 137 
19, 713 
58, 734 


194, G04 
06, 242 
$12, 861 
468, OOS 
876, 489 
57, 619 


225, 452 
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Name of receiving bank 


Alabama: 

First National Bank, Mobile----- 
Arizona: 
First National Bank of Arizona, Phoenix. 
California: 


Crocker-Anglo National Bank, San Fran- | 


cisco. 
Central Valley National Bank, 
(formerly First National Bank, Oroville). 


Bank of California, National Association, 


San Francisco, 
Crocker-Anglo National Bank, 
cisco, 
Do 
Do 
Security-First National Bank, Los Angeles. 


San Fran- 


United States National Bank, San Diego--.--. 


Colorado: 
First National Bank, Montrose___- 
Connecticut: 
Hartford National Bank & Trust Co., 
Hartford. 
Idaho: 


Idaho First National Bank, Boise----.~---- 


Wcities. bees: ‘ A: Le: 
First Security Bank of Idaho, National 


Association, Boise. 
Kansas: 
Home National Bank, Eureka-_----------.--- 
Citizens National Bank, Eureka.-.--- 
First National Bank, Ottawa_-__---.- 
Kentucky: 
Lincoln County National Bank, Stanford_.- 


Maine: 

Northern National Bank, Presque Isle - - 
Maryland: 

First National Bank, Baltimore. 


First National Bank & Trust Co., Havre de 


Grace. 
Massachusetts: 
Andover and Merrimack National Bank, 
Haverhill. 
National Bank of Plymouth County, 


Brockton. 

Merchants National Bank, Boston ---_- 
Michigan: 

Hackley Union National Bank, Muskegon 

Community National Bank, Pontiac 

— Bank of Detroit, Detroit_- 

she dene 2 

Manufacturers National Bank, ‘Detroit _- 
New Hampshire: 

Concord National Bank, Concord -- 
New Jersey: 


a County National Bank, Red 
ank. 
National Community Bank of Rutherford, 


Rutherford. 
First National Bank of South River, South 


River (formerly First National Bank, 
Jamesburg). 
Monmouth County National Bank, Red 
Bank. 


First National Bank of Somerset County, 
Bound Brook. 

Peoples National Bank of Laurel Springs, 
Laurel Springs. 

First National Bank, Freehold -_- 


Newark. 
oe State Bank, Newark... 
)0_-. 
National State Bank, Elizabeth__- 
Boardwalk National Bank, Atlantic City __- 
National Newark & Essex Banking Co., 
Newark. 
First National Bank & Trust Co., 


Oakland 


' 





| Franklin 


Paterson. 


1956 


Name of absorbed bank 


| Citizens Bank, Mobile...... 


Miners & Merchants Bank, Bisbee---_-- 

Anglo California National Bank, San 
Francisco. 

Central Valley National Bank, Oakland - 


First National Bank, San Leandro-.------ 


First National Bank, Scotia... ......--.- 

First National Bank, Madera... 

Salinas National Bank, Salinas_ 

Farmers & Merchants National Bank, 
Los Angeles. 

Pasadena-First National Bank, Pasa- 
dena. 


First National Bank, Olathe 


Windsor Trust Co., Windsor 


First National Bank, Cottonwood 
Bank of Orofino, Orofino__ 
First Bank of Culdesae, Culdesac..____- 


Neal State Bank, Neal 
Virgil State Bank, Virgil- 
State Bank of Ottaw a, Ottawa_- 


Stanford State Bank, Stanford___-____- iy 
Crab Orchard Banking Co., Crab 
Orchard. 


First National Bank, Fort Kent 


Western National Bank, Baltimore_ - -_- 
Havre de Grace Banking & Trust Co., 
Havre de Grace. 


Merrimack National Bank, Haverhill_-- 
Hingham Trust Co., Hingham__----_-_--- 


Day Trust Co., Boston......-.-.-.---.- 
Montague State Bank, Montague__--- 
Oakland County State Bank, Milford _- 
Farmington State Bank, Farmington __- 
Peoples State Bank, Belleville. __- 
Depositors State Bank, Northville_.---- 


National State Capital Bank, Concord-. 
Keyport Banking Co., Keyport- 


First National Bank, Garfield 


First National Bank, South River 


First National Bank, Englishtown 


Second National Bank, Somerville--_--- 


National Bank of Clementon, Clemen- 
ton. 


| Central National Bank, Freehold ----_- 
National Newark & Essex Banking Co., | 


First National Bank, Cedar Grove 


First National Bank, Milburn_____-__- 
Irvington Trust Co., Irvington 


_.| First National Bank, ee 


First National Bank, Mays Landing __- 


Washington Trust Co., 
Newark. 
Linares & Rescigno Bank, Paterson... 


Total re- 

sources of 

absorbed 
bank 





$1, 823, 396 
13, 743, 236 
926, 720, 926 
36, 856, 208 
13, 549, 118 
9, 400, 163 
9, 346, 899 
19, 020, 012 
344, 124, 793 
23, 440, 753 


1, 474, 029 
6, 963, 135 


1, 476, 230 
636, 440 


3, 332, 815 


24, 362, 
2, 414, 


983 
872 
10, 351, 421 
4, 332, 368 
24, 218, 113 
2, 961, 938 
6, 883, 263 
13, 363, 710 
7, 630, 721 
7, 242, 321 
9, 317, 262 
8, 310, 688 
19, 927, 219 


22, 473, 886 


2, 477, 760 
11, 022, 625 
2, 930, 542 


6, 987, 886 
10, 389, 277 


16, 138, 321 
14, 580, 790 
7, 153, 864 
3, 243, 521 
33, 050, 079 


5, 010, 270 
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Name of receiving bank | 


New York: 
County National Bank, Middletown_-__..._. 
Citizens National Bank, Wellsville.......... 
Rockland National Bank, Suffern_.........- 

County National Bank, Middletown 

National Commerical Bank & Trust Co., 

Albany. 


Oneida National Bank & Trust Co., Utica_- 


Rockland National Bank, Suffern. .........- 
Citizens National Bank, Wellisville_........- 
National Commercial Bank & Trust Co., 
Albany. 
First National Bank, Jamestown.--......-.- 
North Carolina: 
Planters National Bank & Trust Co., 
Rocky Mount. 
Ohio: | 
First National Bank, Akron................- | 


Do 
——— National Bank of Fremont, Fre- 


National City Bank, Marion_-..........-..-- 

Citizens National Bank, Chillicothe_._-..... 

First National Bank, Miamisburg 
Oregon: 

United States National Bank, Portland 


Pennsylvania: 
Columbia County Farmers National Bank, 
Orangeville. 
Catawissa-Valley National Bank, Catawissa_ 
First National Bank, Bedford - 


Union National Bank & Trust Co., 
Souderton. 
Western Pennsylvania National Bank, 
McKeesport. 


Lebanon Valley National Bank, Lebanon-__-. 

Pennsylvania National Bank and Trust Co., 
Pottsville. 

ven National Mount Joy Bank, Mount 

oy. 

Gallatin National Bank, Uniontown. ---..-- 

Oil City National Pank, Oil City__..___-_-- 

Western Pennsylvania National Bank, 
McKeesport. 

Lebanon Valley National Bank, Lebanon- -- 

First National Bank & Trust Co., Scranton... 


Philadelphia National Bank, Philadelphia... 


First National Bank, Mount Carmel___- 
Oil City National Bank, Oil City_-.-.--- 
First National Bank, Danville. --__-. 
Western Pennsylvania National 

McKeesport. 

South Carolina: 

First National Bank of South Carolina, 


“Bank | 


} 
| 


} 


| Clinton Savings Bank Co., 





Columbia, 
Citizens & Southern National Bank of | 
South Carolina, Charleston, 
Tennessee: 
Hamilton National Bank, Knoxville - 
Texas: 
First City National Bank, Houston. --.-_-.- 
Corpus Christi State National Bank, 
Corpus Christi, 
Utah: | 
First Security Bank of Utah, National 
Association, Ogden. 
IOs Sinneccuscdapbameelsaaldshierds\senie 
Vermont: 
Howard National Bank & Trust Co., 


Burlington. 


1956 


Cornwall National Bank, Cornwall 

Andover National Bank, Andover. 

First National Bank & Trust Co., Pearl 
pares 

First National Bank, Port Jervis 

Second National Bank, Cooperstown. - -| 


First National Bank, Cobleskill....._..- | 

West Winfield National Bank, West 
Winfield. 

Ramapo Trust Co., Spring Valley__...-- 

University Bank, Alfred 

State Bank of Elienburg, Ellenburg.. 


State Bank of Mayville. ..............-- 


Roanoke Bank & Trust Co., Roanoke | 
Rapids. 


Macedonia-Northfield Banking Co., | 
Northfield. 

Clinton-_-... 
Liberty Banking Co., Fremont 


Caledonia Banking Co., Caledonia 
Merchants & Farmers Bank, Frankfort-| 
Citizens Bank, Farmersville. _.........- 
Coos Bay National Bank of Marshfield, 
Coos Bay. 
Columbia County National Bank, 
Benton. 
Valley National Bank, Numidia_- 
First National Bank, Schellsburg 
First National Bank, Green Lane. 


First National Bank, Braddock. 





Annville National Bank, Annville 
First National Bank ,Cressona_...----. 


Maytown National Bank, Maytown..--| 


National Deposit Bank, Brownsville_._- 

Peoples National Brank, Clintonville -_- 

Farmers & Merchants sank, om 
burg. 

Palmyra Bank & Trust Co., Palmyra- 


Seranton Lackawanna Trust Co., 
Scranton. 

Delaware Valley Bank & Trust Co., 
Bristol. 

Dime Deposit Bank & Trust Co., Kulp- 
mont. 


Citizens Banking Co., Oil City - - 
Montour County Trust Co., Danville 
Washington Trust Co., Pittsburgh 


Carolina Savings Bank, Charleston. 


Growers Bank & Trust Co., Inman__-- 


| Commercial National Bank, Knoxville... 


First National Bank, Houston 


State National Bank, Corpus Chr isti_.-| 


Commercial Bank of Utah, Spanish 


} 
| 





Fork 


Uintah State OE, Fries dé wtnecenceel 


Enosburg 
o., Enosburg Falls. 


Falls Savings Bank & Trust 


Total re- 

sources of 

absorbed 
bank 





$3, 662, 136 
1, 575, 138 
8, 200, 901 


4, 542, 659 
4, 700, 268 


7, 200, 324 
2, 698, 808 
9, 681, 992 
1, 450, 756 
3, 009, 923 
5, 806, 664 


5, 258, 393 


2, 910, 557 


1, 657, 472 
3, 076, 805 
2, 107, 238 

786, 548 
1, 496, 030 


10, 898, 944 


2, 194, 687 


t 
' 
t 
, 
’ 


1, 138,313 | 


1, 593, 590 
1, 724, 744 


11, 622, 751 
6, 193, 651 


2, 038, 119 § 


1, 128, 764 


12, 546, 482 
1, 688, 020 
4, 979, 310 


6, 149, 704 | 


2, 054, 831 


28, 837, 813 


2, 691,94 | 
5, 659, 952 | 


1, 341, 580 
39, 028, 367 


13, 109, 3% 


1, 353, 996 | 


| 


, 753, 42 F 


279, 143, 468 | 
33, 438, 586 


19, 549, 808 § 
5, 556, 277 | 


1, 884, 4% 


pete 


M 





] re- 
es of 
rbed 
nk 





662, 136 
575,138 f 
200, 901 


542, 659 
700, 268 


290, 324 
698, 808 


681, 992 
450, 756 
009, 923 
806, 664 
258, 393 


910, 557 


, 657, 472 
, 076, 805 
, 107, 238 

786, 548 
, 496, 030 


, 898, 944 


}, 194, 687 


., 138, 313 
|, 593, 590 
|, 724, 744 


|, 622, 751 


5, 193, 651 
2, 038, 119 


1, 128, 764 
2, 546, 482 


1, 688, 020 
4, 979, 310 


aE 


6, 149, 704 
2, 054, 831 | 


8, 837, 813 


2, 691, 94 


5, 659, 952 
1, 341, 580 
9, 028, 367 


a 


13, 109, 398 F 
1, 353, 996 


21, 753, 942 


79, 143, 468 
33, 438, 586 


en PREM NRE 


19, 549, 808 
5, 556, 27 
1, 884, 48 


regent 
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1956 
a Total re- 
Name of receiving bank Name of absorbed bank | sources of 
| absorbed 
bank 
ia ea eae a anette tail a Tien _ - | 
S——-- = | 
Virginia: ‘ 
Augusta National Bank, Staunton -_._--.-.- Staunton National Bank, Staunton- ---- $2, 843, 805 
Peoples National Bank & Trust Co., Lynch- | Depositors Bank, Lynchburg. --------.- 1, 923, 637 
burg. | 
Central National Bank, Richmond..-.....-- Mechanics & Merchants Bank, Rich- 14, 004, 622 
mond. | 
Washington: 
National Bank of Washington, Tacoma.-_...| West Side National Bank, Yakima--.-_| 18, 585, 111 
National Bank of Commerce, Seattle.......- West Seattle National Bank, Seattle -. -| 4, 556, 924 
Shc. chitecaaeaeanh nila demiail ...| First National Bank, Mo@ht Vernon.---_! , 766 
Seattle-First National Bank, Seattle_........| National Bank of East Stamwood, East 3 833, 804 
Stanwood. 
National Bank of Washington, Tacoma.-...} Naches State Bank, Naches-_....--...... 1, 767, 381 
Ste Delco coll ona aa da aaninaeiae Selah State Bank, Selah_............-._- 3, 646, 427 
Peeples National Bank of W ashington, Vashon State Bank, Vashon ---_--...---- 1, 121, 434 
Seattle. | 
First National Bank, Everett - _- ....-.| Marysville State Bank, Marysville_ ---- 3, 430, 349 
National Bank of Commerce, Seattle... State Bank of Clarkston, Clarkston -...- 5, 750, 953 
TUR. x'cindkow meg ecnmaianaiiemena mhtenmedn daa Skagit Valley State Bank, Sedro Wool- | 2, 795, 771 
ley. | 


Seattle-First National Bank, Seattle........- Washington State Bank, Snoqualmie---| 17, 076, 130 


akeh vcgile SONG (10K Wari es Ne oo. ott sn erent aabeeiic sheen eae 4 2, 380, 816, 


Consolidations, mergers, and purchase and sale transactions approved by the 
State banking departments 











1950 
a : 
Total re- 
Name of receiving bank Name of absorbed bank | sources of 
| absorbed 
| | bank 
California: 
American Trust Co., San Franciseo.-....-..-- Bank of Woodland, National Associa- | $6, 683, 143 
tion, Woodland. / 
California Bank, Los Angeles_...........-.--- | Whittier National Trust & Savings| 16, 450, 633 
Bank, Whittier. 
American Trust Co., San Franciseo.......-- Yolo County Savings Bank, Woodl mnt.) 8, 606, 000 
mee Valley Bank of California, Rich- | Novato Bank, Novato. -_-.-- a 2, 014, 000 
mond. 
Huntington Park Bank, Huntington Park..| Burbank State Bank, Burbank----.---.-.- 5, 830, 000 
Connecticut: 
Colonial Trust Co., Waterbury_.............| Thomaston National Bank, Thomaston. | 1, 809, 208 
Phoenix State Bank & Trust Co., Hartford..| Park Street Trust Co., Hartford......--} 10, 419, 000 
Riverside Trust Co., Hartford..............- Portland Trust Co,, Portland_........-. 2, 591, 000 
G Stamford Trust Co., Stamford.............-- | Home Bank & Trust Co., Darien_--_----! 7, 740, 000 
eorgia: | 
Citizens & Southern Bank, Atlanta_-_-_-..--. | American Sayings Bank, Atlanta--_.---- 6, 419, 000 
Savannah Bank & Trust Co., Savannah_....| Citizens Bank & Trust Co., Savannah--} 5, 457, 000 
Georgia Railroad Bank & Trust Co., Au- | The Farmers Bank, Blythe...........-- 557, 000 
gusta. | 
Mlinois: 
Hinckley State Bank, Hinckley. -.....-.-..-- | First National Bank, Hinckley--_......-- | 1, 241, 958 
Kentucky: 
Farmers State Bank, Warsaw...----------- Union Bank, Glencoe.-..........-.------| 218, 000 
Maine: 
Casco Bank & Trust Co., Portland....-- ..-| Rumford National Bank, Rumford --.-- | 5, 523, 213 
Maryland: 
The Chestertown Bank of Maryland, Ches- The Church Hill Bank of Maryland, 613, 000 
tertown. Church Hill. 
Michigan: | 
Maynard-allen State Bank, Portland- --_--- The Westphalia State Bank, West- | 818, 000 
phalia. 
Industrial State Bank, Kalamazoo-. : The State Bank of Augusta, Augusta... 1, 426, 000 
Traverse City State Bank, Traverse City- - -| T be State Bank of Suttons Bay, Suttons | | 948, 000 
say. | 
Minnesota: | 
Bank of Commerce & Saving, Duluth__..--- Northwestern State Bank, Duluth_-__.-- 2, 741, 000 
Cambridge State Bank, Cambridge..........| State Bank of Harris, Harris---.-..-- 543, 000 
State Bank of Virginia, Virginia- _....--.-| American Exchange National Bank, | 4, 006, 419 
i Virginia. \ 








160 





PREMERGER NOTIFICATION 


Consolidations, mergers, and purchase and sale transactions approved by the 
State banking departments—Continued 





Name of receiving bank 


Mississippi: 
Merchants & Planters Bank, Hazlehurst - - -- 
Missouri: 
Bank of Knob Noster, Knob Noster... ...--- 
Montana: 
The Citizens State Bank, Scobey 
New Jersey: 
The Toledo Corp., East Orange !__._....__-- 
Fidelity Union Trust Co., Newark ! 
New York: 
The County Trust Co., White Plains... -_--. 
Security Trust Co., Rochester 
Bankers Trust Co., New York 


Do 

Manufacturers Trust Co., New York 
North Carolina: 

The Scottish Bank, Lumberton. --.---.---- a 

, Guaranty Bank & Trust Co., Greenville. - -- 

Ohio: 

The Kenton Savings Bank, Kenton. -- 
Oregon: 

Douglas County State Bank, Roseburg_..--- 


Pennsylvania: 
Colonial Trust Co., Pittsburgh---...- 
Peoples City Bank, McKeesport. 
Rhode Island: 
Industrial Trust Co., Providence -- 


Total, year 1950 (39 banks) - - .- 





| The Toledo Corp., 


1950 


Total re- 


Name of absorbed bank sources of 


| absorbed 
| bank 
| 
Georgetown Bank, Georgetown. .- | $577, 000 
' 
Peoples State Bank, Knob Noster-_-..-.--} 529, 000 
Daniels County State Bank, Flaxville-- 1, 615, 000 


-| 
| 
Ampere Bank & Trust Co., East Orange _| 


9, 138, 000 
East Orange-_- 














California: 
Central Valley 
mond. 
DE da aera cay wate neers an 
Connecticut: 
Colonial Trust Co., Waterbury 
Delaware: 
Security Trust Co., Wilmington.._-.- 
Georgia: 
Bank of Rockdale, Conyers.__...--.- 
Idaho: 
Continental State Bank, Boise 
Indiana: 
Security Bank & Trust Co., Vincennes.-.--.-- 
Clinton County Bank & Trust Co., Frank- 
fort. 
Kansas: 
Trego-Wakeeney State Bank, Wakeeney...- 
The Saline Valley Bank, Lincoln ___- 
Farmers & Merchants State Bank, Colby_- 
Ae 
Casey County Bank, Liberty -_........-.--- 
Peoples Exchange Bank, Beattyville- . 


Bank of California, Rich- 


Maryland: 
Birnie Trust Co., Taneytown. 


Westminster Trust Co., Westminster 
Suburban Trust Co., Hyattsville... 
Kent County § Saving Bank, Chestertown. 

Massachusetts: 


Springfield Safe Deposit & Trust Co., 
Springfield. 
Norfolk County Trust Co., Brookline 
Michigan: 


Union Bank of Michigan, Grand R: eet, a 
Detroit Trust Co., Detroit 
City Bank, Det troit___... 


| Simultaneous transactions. 





The Citizens Bank, White Plains. _- 18, 399, 000 

| State Bank of Churchville, Churchville. 2, 545, 000 

Title Guarantee & Trust Co., New 69, 278, 000 
York. 

_| Lawyers Trust Co., New York__-. 83, 274, 000 
Brooklyn Trust Co., New York-._. 244, 070, 000 
The Bank of China Grove, China Grove 2, 976, 000 
The Bank of Aurora, Aurora.____-.----- | 1, 408, 000 

| 
The Ridgeway Banking Co., Ridgeway. 781, 000 
E. G. Young & Company Bank, Oak- 2, 752, 000 

land. 
Keystone National Bank, Pittsburgh. .| 14, 697, 826 
Citizens National Bank, Bentleyville. __} 2, 263, 046 
Newport Trust Co., Newport 5, 478, 000 
| 552, 435, 446 

1951 

First National Bank, Parlier ‘ $2, 703, 252 
Bank of Manteca, Manteca. -- 2, 699, 000 
Watertown Trust Co., Watertown. 3, 742, 000 
Central National Bank, Wilmington 14, 880, 077 
Bank of Conyers, Conyers-.......------ 805, 000 
First State Bank, Richfield_-..-......--- 682, 000 


The Oaktown Bank, Oaktown. 1, 487, 000 


The Farmers’ State Bank, Scircleville.. 1, 810, 000 
The Wakeeney State Bank, Wakeeney. 1, 964, 000 
The Lincoln State Bank, Lincoln. _-. 630, 000 
Menlo State Bank, Menlo--_-.-......----- 732, 000 
Peoples Bank, Dunnville -_ -- -| 466, 000 
Lee County Commercial Bank, Beatty- } 738, 000 
ville. 
| 
Carroll County Savings Bank, Union- | 933, 000 
town. 
Union Mills Savings Bank of Carroll | 909, 000 
| County, Union Mills. 
; Suburban National Bank, Silver Spring- 31, 527, 600 


| Rockford State Bank, Rockford... 


_.| Peoples State Bank, Hazel Park 


First National Bank, Chestertown. ----- 2, 121, 600 


Monson National Bank, Monson- ------| 1, 189, 634 


Braintree National Bank, Braintree_..-- 5, 477, 622 
1, 929, 000 
4, 303, 000 
8, 368, 000 


Bankers-E quitable Trust Co., Detroit 


epee TET 


| 
I 
| 
| 


eR PRN SIN ES 





the 


6, 000 
18, 000 


31, 000 
52, 000 
97, 826 
53, 046 
78, 000 


35, 446 


03, 252 
99, 000 
42, 000 
80, 077 
105, 000 
382, 000 
87, 000 
510, 000 


164, 000 
30, 000 
(32, 000 
166, 000 
738, 000 
133, 000 
49, 000 


527, 600 
121, 600 


189, 634 
477, 622 
929, 000 


303, 000 
368, 000 


i 


Se See on ne Cr A RR A RR 
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Fidelity Union Trust Co., Newark__.......-| First National Bank, Belleville 





_ 


1951 
ene eeremneneeeennnnnnees aneeeeseeerneesnneeenanata SS 
Total re- 
Name of receiving bank Name of absorbed bank sources of 
absorbed 
| bank 
Missouri: : 
Bank of Perryville, Perryville._............- | Brazeau Bank, Brazeau___...........--- $176, 000 
Mercantile Trust Co., St. Louis. ....-..| Mississippi V alley Trust Co., St. Louis_- 250, 582, 000 
Exchange Bank of Kahoka, Kahoka____.___- | Bank of Revere, Revere..........-...--- 230, 000 
Commerce Trust Co., Kansas C yn aaa | Stock Yards National Bank, Kansas 9, 267, 962 
City. 
New Jersey: | 


Bank of Nutley, Nutley. 


netuibuwsbne ....| First National Bank, Nutley...........- 
County Trust Co., Tenafly 


| Dumont National Bank, Dumont-..__-- j 


Montclair Trust Co., Montelair___- jacinta Verona Trust Co., Verona.._..........-- 
County Bank & Trust Co., Paterson_-__..-_- | Peopels Bank & Trust Co., Passaic. - -.-- 
New York: | 


Bankers Trust Co., New York. | Flushing National Bank, New York-.-- 
North Fork Bank & Trust C 0., Mattituck - | First National Bank, Cutchogue 





Chemical Bank & Trust Co., New York____| National Safety Bank & Trust Co., 
New York. 
Marine Trust Co., Buffalo. .......----- ...| Niagara County National Bank & Trust 
Co., Lockport. 
Bankers Trust Co., New York.....------.--- Commercial National Bank & Trust 


Co., New York. 
Marine Trust Company of Western New | Power City Trust Co., Niagara Falls___- 
York, Buffalo. 


Oe hi -.----+----.-----------| Marine Midland Trust Co., Albion. .._. 
Ts wars ate tie pee eoesececancusccecn| BOOGIE LIGDS OO REGGMEML £005 0lL 
Dis niventat backed euekdelvcsceek ...| State Trust Co., North Tonawanda-___. 
Do. .| First Trust Co., Tonawanda........... 
Lincoln Rochester Trust Co., Rochester ___. | Bank of Hammondsport, Hammonds- 


| port. 
Auburn Trust Co., Auburn... .| Wm. H. Seward & Co., Auburn 
North Dakota: 


First State Bank, Wilton__. 


.| First National Bank, Wilton__- 





Oklahoma: 
Bank of Hydro, Hydro .| First National Bank, Hydro--._.-.-.-.-- 
Pennsylvania: 
Peoples Union Bank, McKeesport-__-_- Union National Bank, McKeesport- 
Girard Trust Corn E xchange Bank, Phila- | Corn Exchange National Bank & Trust 
delphia. Co., Philadelphia. 


Pennsylvania Company for Banking and | Northeast National Bank, Philadelphia 
Trusts, Philadelphia. 

Colonial Trust Co., Pittsburgh .--..-- Bank of Ohio Valley, Pittsburgh 

Rhode Island: | 


Rhode Island Hospital Trust Co., Provi- | Rhode Island Hospital National Bank, 





Total, year 1951 (54 banks) - . _. 


| 
dence. | Providence. 

Tennessee: 

: — of Huntingdon, Huntingdon. -__. Home Bank, Bruceton 

Jtah: 

‘ Commercial Bank of Utah, Spanish Fork Roosevelt State Bank, Roosevelt 

jermont: 

" Killington Bank & Trust Co., Rutland_- Killington National Bank, Rutland_- 

irginia: 

The Bank of Floyd, Floyd_-..--- Peoples Bank of Floyd County, Floyd-- 

aie 
| 


2 Not av ailable. 


1952 
Arkansas: | 
Horatio State Bank, Horatio---_. | Bank of Dierks, Dierks 
California: 


| Citizens National Bank, Bellflower 
| Valley Commercial & Savings Bank, El 


California Bank, Los Angeles 
Security Trust & Savings Bank, San Diego. 


Cajon. 
Delaware: | 
Farmers Bank of the State of Delaware, | Fruit Growers National Bank & Trust | 
Dover. Co., Smyrna. 
Wilmington Trust Co., Wilmington Farmers’ Trust Co., Newark. bal 
Security Trust Co., Wilmington | Equitable Trust Co., Wilmington___-. 
Illinois: 
Rushville State Bank, Rushville. . -- Camden State Bank, Camden--_-_...---- 
Indiana: | 
Elston Bank & Trust Co., Crawfordsville. 24 Citizens National Bank, Crawfordsville_| 


ee 
aS 


PP 
#3 


_ 


: 8 
aSS S38 
SE5 82822 


— 
oS 
aS 


18, 953, 700 
207, 764, 000 


20, 569, 000 
1, 829, 000 


(?) 
1, 115, 709 
1, 124, 751 


9, 582, 394 
299, 199, 300 


20, 105, 100 
3, 308, 000 
159, 172, 792 


2, 032, 000 
2, 423, 000 
5, 571, 700 
1, 642, 000 


1, 393, 302, 452 


$527, 000 


5, 931, 563 
6, 088, 000 


7, 129, 000 
54, 630, 000 


612, 000 


3, 106, 376 
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1952 
7 oa 3 Total re- 
Name of receiving bank Name of absorbed bank sources of 
absorbed 
bank 
= sia iiciaiaeiansiiaal aia 
Maryland: 
The Fidelity Trust Co., Baltimore. ___..._- Calvert Bank, Baltimore_............... $29, 773, 000 
Seat Pleasant Bank, Seat Pleasant_-_____._-. Bank of Bowie, Bowie... _- turd 1, 386, 000 
Reisterstown-Gly ndon Bank, Reisterstown_.| The Glyndon Bank, Glyndon_.- ai Hae 2, 571, 000 
Massachusetts: | 
Harvard Trust Co., Cambridge-_.-____- o=--} Concord National Bank, Concord___.__- 6, 473, 544 
Michigan: | 
Genesee County Savings Bank, Flint.......- Bank of Swartz Creek, Swartz Creek... 1, 573, 000 
American State Bank, Lansing.............- | Holt State Bank, Holt_...............-.-| 1, 944, 000 
Missouri: | 
Trenton Trust Co., Trenton.................} Osgood Banking Co., Osgood... ......-.| 481, 000 
New Jersey: 
Suburban Trust Co., Westfield ....--| Cranford Trust Co., Cranford 9, 760, 000 
Camden Trust Co., Camden .._..........-.- | Citizens National Bank, Collingswood _- 9, 340, 706 
New York: 
Union Trust Co., Rochester.................| Merchants & Farmers National Bank, 3, 476, 351 
Dansville. 
Security Trust Co., Rochester.............- Cason River National Bank, Mount | 4, 987, 015 
forris. | 
The County Trust Co., White Plains. __...- Mount Vernon Trust Co., Mount Ver- | 26, 061, 000 
non. 
Security Trust Co., Rochester- | Rushville State Bank, Rushville-- sa 2, 210, 000 
eee tat Company of W estern N. Y., | Bank of Hamburgh, Hamburg---.---...-- 9, 166, 000 
3uffalo 
New Rochelle Trust Co., New Rochelle. .... Huguenot Trust Co., New Rochelle 8, 345, 000 
Security Trust Co., Rochester alles dpc daseic Hiram Maxfield State Bank, Naples. -._-| 1, 961, 000 
North Carolina: , 
aa Scottish Bank, Lumberton.............| First National Bank, Salisbury... ..... 4, 626, 005 
10: | | 
The Fifth Third Union Trust Co., Cinein- | The Cincinnati Bank & Trust Co., Cin- 7, 882, 000 
nati. cinnati. 
The Farmers Savings & Trust Co., Mans- | The Farmers Bank, Bellville..........-- | 3, 958, 000 
field. 
Oregon: 
Commercial Bank of Oregon, Hillsboro......| Commercial National Bank, Hillsboro 12, 954, 171 
DO... nedeccnedbmdenertelt..chtad.lauoies Commercial Bank of Oregon, West 3, 471, 000 
Slope. 
Th, cvciinmdiscechumencebtanatialemelnass, | Commercial Bank of Newberg, New- 4, 038, 000 
berg. | 
Re ara eG a ee Commercial Bank of Tillamook, Tilla- | 7, 153, 000 
mook. | 
Pennsylvania: | 
Beaver Trust Co., Beaver-._- wuhin dstbilos | Midland Bank, Midland---.......---.--. | 3, 063, 000 
Warren Bank & Trust Co., W prrenl.....xansawins | Sugar Grove Savings Bank, Sugar Grove 1, 053, 000 
Fidelity Trust Co., Pittsburgh_-...........-- Union Trust Co., Butler_. wevwi : 16, 395, 000 
Montgomery Trust Co., Norristown........| North Wales National Bank, North 5, 124, 716 
Wales. | 
Fidelity-Philadelphia Trust Co., Philadel- National Bank of Olney, Philadelphia-.. 10, 349, 138 
phia. 
Broad Street Trust Co., Philadelphia-_....... | North Broad National Bank, Philadel- | 9, 321, 594 
phia. | 
Rhode Island: | 
Rhode Island Hospital Trust Co., Provi- | Woonsocket Trust Co., Woonsocket--- 13, 192, 000 
dence. 
Texas: 
Seagoville State Bank, Seagoville..........-- Citizens National Bank, Crandall. -_.---- 522, 775 
Washington: 
Grant County State Bank, Ephrata.........| Warden State Bank, Warden.-.......... 75, 000 
es Ce SENG i. Sacatecnancaslsakacceseccdassseseoee SWanadtuasankne eae 302, 468, 292 
1953 
Connecticut: 
Hartford-Connecticut Trust Co., Hartford..| Windham County National Bank, | $8, 620, 119 
| Danielson, 
Iowa: | 
Bankers Trust Co., Des Moines..........-.-.- Des Moines Bank & Trust Co., Des 7, 841, 000 
Moines. | 
Kansas: 
The State Bank, Pretty Prairie_............| First National Bank, Pretty Prairie....- 577, 336 
Citizens State Bank, Hiawatha_..._. _.....| Farmers State Bank, Mercier..........-} 271, 000 
The Kaw Valley Citizens State Bank, | Citizens State Bank, Topeka.-.- 2, 121, 000 


Topeka. | | 


| 
| 
| 





the 


re- 
3 of 
ed 


3, 000 
6, 000 
11, 000 
3, 544 


73, 000 
14, 000 


31, 000 


50, 000 
40, 706 


76, 351 
87, O15 
61, 000 


10, 000 
66, 000 


45, 000 
61, 000 


26, 095 
82, 000 
58, 000 
54, 171 
71, 000 
38, 000 
53, 000 
163, 000 
153, 000 
395, 000 
24, 716 
349, 138 
321, 594 


192, 000 


> TR 


522, 775 


75, 000 


168, 222 





620, 119 


841, 000 


577, 336 
271, 000 
121, 000 
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Consolidations, mergers, and purchase and sale transactions approved by the 
State banking departments—Continued 











1953 
Total re- 
Name of receiving bank Name of absorbed bank sources of 
| absorbed 
bank 
Maine: 
ad Trust Co., Rangeley -- Phillips Trust Co., Phillips__..-_-...--- $454, 000 
Maryland: 
Mercantile-Safe Deposit & Trust Co., Balti- | Mercantile Trust Co., Baltimore_____-_- 71, 615, 000 
more. 
Michigan: 
State Savings Bank, Scottville_........._-. Fountain State Bank, Fountain.......-- 591, 000 
Minnesota: 
Heron Lake State Bank, Heron Lake-_-_. | First National Bank, Heron Lake-_.._--- 1, 623, 394 
Citizens State Bank, Roseau---_- ....-..| First National Bank, Roseau_-...__----- 1, 549, 851 
Mississippi: | 
First State Bank, Holly Springs_............| Bank of Michigan City, Michigan City- 7, 000 
Grenada Bank, Grenada--_-_-_-......--.....-.| Citizens State Bank, Moorhead-----..-- 973, 000 
New York: 
State Bank of Albany, Albany- --__- Farmers National Bank, Amsterdam_-_-. 9, 118, 353 
Marine Midland Trust Co. of Central New Oswego County National Bank, Oswego- 22, 908, 890 
York, Syracuse. 
Bankers Trust Co,, New York. .| Bayside National Bank, New York----- 28, 188, 837 
Northern New York Trust Co., “Watertown _| “7 National Bank & Trust Co., 9, 402, 118 
Massena. 
County Trust Co., White Plains ...| First National Bank, Croton on Hudson-- 3, 202, 092 
Westchester Bank & ‘Trust Co., New | Peoples National Bank & Trust Co., 28, 534, 920 
Rochelle. White Plains. 
Long Island Trust Co., Garden City _- Bank of Great Neck, Great Neck------- 4, 586, 000 
Northern New York Trust Co., Watertown_| People’s Trust Co., Malone___..----.--- 5, 704, 000 
State Bank of Albany, Albany- i : — Bank, Chatham.___-_..-..--..--.- 6, 212, 000 
Manufacturers Trust c o0., New York-.- Peoples Industrial Bank, New York. 15, 470, 000 
Atlantic Bank of New York, New York Hellenie Bank & Trust o 0., New York. 17, 384, 000 
Glen Cove Nassau Union Trust Co,, Glen | The Nassau Union Bank, Glen C Ove... 6, 313, 000 
Cove. | 
Marine Midland Trust Company of South- | Marine Midland Trust Co., Bingham- 30, 052, 000 
ern New York, Elmira, ton. 
Do Workers Trust Co., Johnson City_...... 18, 779, 000 
Do Marine Midland Trust Co., Cortland._. 5, 643, 000 
The Northern New York Trust Co,, Water- | Potsdam Bank & Trust Co., Potsdam_. 7, 191, 000 
town. | 
North Dakota: | 
Peoples State Bank, Fairmount National Bank of Fairmount, Fair- 880, 227 
} mount. 
Ohio: 
The Fifth Third Union Trust Co., Cincin- | The Western Bank & Trust Co,, Cin- 27, 269, 000 
nati, cinnati. 
Oklahoma: 
Spiro Street Bank, Spiro | State Exchange Bank, Bokoshe---_----..- 197, 000 
Pennsylvania: 
Woodlawn Trust Co,, Aliquippa First National Bank, Aliquippa_.._----- 3, 065, 218 
Somerset Trust Co., Somerset | First National Bank, Somerset_...-..--- 4, 088, 147 
Bristol Trust Co., Bristol Yardley National Bank, Yardley--_-- 4, 380, 585 
Tradesmens Land Title Bank & Trust Co., | Tradesmens National Bank & Trust 139, 801, 397 
Philadelphia, | Co., Philadelphia. 
Myerstown Bank & Trust Co., Myerstown_| Myerstown National Bank, Myerstown- 3, 147, 925 
Girard Trust Corn Exchange Bank, Phila- | National Bank of Germantown & Trust 39, 833, 433 
delphia. Co., Philadelphia. 
Peoples Union Bank. MeKeesport.... - First National Bank, Irwin -_-..-.....-- 7, 466, 782 
Oil City Trust Co., Oil City First National Bank, Oil City___---...- 6, 745, 873 
Brookville Bank & Trust Co., Brookville | Union National Bank, Summerville-- --- 830, 015 
Berks County Trust Co. Reading | Wyomissing Valley Bank, Mohnton. --- 3, 736, 000 
Altoona Trust Co., Altoona_- | Morrisons Cove Bank, Martinsburg_- 1, 645, 000 
Peoples Trust Co., Wyomissing | Sinking Spring Bank, Sinking Spring... 1, 549, 000 
Libety Real Estate Bank & Trust Co., | Liberty Title & Trust Co., Philadelphia. 51, 556, 000 
Philadelphia. | 
Beaver Trust Co., Beaver | Rochester Deposit Bank, Rochester_-_--.- 3, 583, 000 
Montgomery Norristown Bank & Trust Co., | Norristown-Pennsylvania Trust Co., 27, 451, 000 
Norristown. | Norristown 
Berks C ounty Trust Co., Reading | Temple State Bank, Temple.--..-.----- 6, 471, 000 
Rhode Island 
Rhode Island Hospital Trust Co., Provi- | Phoenix National Bank, Providence-_-_-_-- 27, 214, 240 
dence. 


Total, year 1953 (48 banks) -- 


676, 103, 752 
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California: 
County First Savings Bank, Santa Cruz__.--- j 
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Name of receiving bank 


Central Bank, Oakland - ---- 

The San Francisco Bank, San Francisco __- 

Wells Fargo Bank & U nion Trust Co ., San 
Francisco. 

Security Trust & Savings Bank, San Diego. 

roe Wena Bank & Trust Co., San Fran- 
¢ 


American Trust Co., San Francisco.- on ~ 


Central Bank, Oakland __ 

California Bank, Los Angeles 

Central Bank, Oakland ..._- 

Wells Fargo Bank & Union Trust Co. , San 
Francisco. 

First Western Bank & Trust Co., 
Francisco. 


San 


Do BSeaat 


Connecticut: 


Connecticut Bank & Trust Co., Hartford. 


Greenwich Trust Co., 


Delaware: 


Equitable Security Trust Co., Wilmington. 


Indiana: 


ree Trust Co., Indianapolis 


0 se 
Madison Bank & Trust Co., Madison. ----. 


Kansas: 


Citizens State Bank, Seneca 
Peoples Exchange Bank, Elmdale 


Kentucky: 


Citizens Fidelity Bank & Trust Co., Louis- 
ville. 
Do 
Citizens-Union Bank & 
ton. 


Trust Co., Lexing- 


Maine: 
Depositors Trust Co., Augusta. - os 
Michigan: 
The Cadillac State Bank, Cadillac. -_.-.. ‘ 
Mississippi: 
Deposit Guaranty Bank & Trust Co., 
Jackson. 


Pascagoula-Moss Point Bank, Moss Point 


Bank of Clarksdale, Clarksdale 


New Jersey: 


Peoples Trust Company of Bergen County, 
Hackensack. 


Madison Trust Company, Madison. 


Greenwich ..........- 


| 


| Wilson Trust Co., 


_.| Torrance National Bank, Torrance_.__- 
| First National Bank, Oakdale __._- } 





| The Manton State Bank, Manton 


| Central State Bank, Indianapolis. - - 
| Northwestern State Bank, Indianapolis_| 
.| National Branch Bank, Madison 


1954 


Name of absorbed bank 


Citizens Commerce & Savings Bank, 
Soquel. 

Stanislaus County Bank, Oakdale _- 

Central Bank, Oakland - | 

Antioch Bank of Savings, Antioch - 


The Border Bank, San Ysidro_-.-- 
Bank of Beaumont, Beaumont___...-----! 


Bank of Pinole, Crockett. : ee 
Western Bank, Long Beach.. 
Farmers & Merchants Bank 
Los Angeles. 
American Commercial & Savings Bank, | 
Moorpark. 
Bank of Newman, Newman . 
First Trust & Savings Bank, Pasadena 
Central Bank of Calaveras, San Andreas 
First Savings Bank, San Jacinto inex 
Bank of Tehachapi, Tehachapi..-. -- -- -| 
First National Bank, Los Gatos i 
First National Bank, Mountain View 


“of Watts, 


First National Bank, Antioch 
First National Bank, Turlock -.--- 


First National Bank, Bellflower 

First National Bank, Corcoran 

First National Bank, Crows Landing 

First National Bank, Delano. _- 

First National Bank, Fairfield _- 

First National Bank, Garden Grove_ 

First National Bank, Los Altos 

First National Bank, Santa Ana 

First National Trust & Savings Bank, | 
Santa Barbara. | 

First National Bank, San Jacinto 

Temple City National Bank, Temple 
City. 

First National Bank, Weed 





Phoenix State Bank & Trust Co., 
ford. 

Byram National Bank of East Port 
Chester, Byram. 


Hart- | 


First National Bank, Dover 


National Bank of Seneca, Seneca. 
The Clements State Bank, Clements 


Citizens Fidelity Bank, Buechel- . 


Matthews 
Lexington 


Citizens Fidelity Bank, St. 
Union Bank & Trust Co., 


Wilson 





Commercial Bank & Trust Co., Jackson. 
| Ocean Springs State Bank, Ocean 
Springs. 


Commercial & Savings Bank of Friars | 
Point, Friars Point. 


| Glen Rock Bank, Glen Rock 


First National Bank, Madison 


mergers, and purchase and sale transactions approved by the 


Total re- 

sources of 

absorbed 
bank 


$4, 


4, 
163, 
3, 


1, 
3, 


10, 
14, 
3, 


1, 


6, 
6l, 
: 
1, 
1, 
6, 


6, 


7, 


5, 
8, 


11, 

6, 
3, 594, 243 
15, 
3, 939, 086 
13, 

9, 
47, 
23, 


aw 


a 


> 


= 


13 


woo nN 


o> 


~ 


_ 


o> 


af, 


3 


ll, 


017, 000 


890, 000 
581, 000 
036, 000 


659, 000 
111, 000 


488, 000 
169, 000 
930, 000 


681, 000 


384, 000 
405, 000 
955, 000 
019, 000 
542, 000 
108, 116 
844, 128 
442, 015 
7, 851, 587 
103, 335 


604, 327 


144, 180 
013, 990 


220, 226 


210, 843 
849, 888 
632, 726 
946, 488 


. 544, 907 
, 314, 


543 


, 375, 376 
, 328, 000 


), 122, 560 


, 093, 078 


, 476, 000 
, 475, 000 


y tae, 737 


, 626, 865 


157, 000 


, 247, 000 
5, 031, 000 
, 304, 000 
, 169, 000 


, 009, 000 


999, 000 


, 745, 000 


203, 000 


451, 000 


R94, 972 


{ 


— TE EERE TO 


RTE) a nee 








the 


| re- 
as of 
bed 
ik 


117, 000 


90, 000 
81, 000 
36, 000 


59, 000 
11, 000 


88, 000 
69, 000 
30, 000 


81, 000 


84, 000 
105, 000 
155, 000 
119, 000 
42, 000 
08, 116 
44, 128 
42, O15 
351, 587 
103, 335 
04, 327 
144, 180 
)13, 990 
594, 243 
220, 226 
139, 086 
210, 843 
349, 888 
332, 726 
346, 488 


544, 907 
314, 543 


375, 376 
328, 000 


122, 560 


093, 078 
476, 000 
475, 000 
727, 737 


626, 865 
157, 000 


247, 000 
031, 000 
304, 000 
169, 000 
009, 000 
999, 000 
745, 000 


203, 000 


451, 000 


894, 972 


A REET 
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1954 
Total re- 
Name of receiving bank Name of absorbed bank sources of 
absorbed 
bank 
New York: 
North +e Bank & Trust Company, Mat- | Peoples National Bank., Greenport...-- $1, 687, 932 
tituck. 
The Bank of Castile, Castile. ...............- Gainesville National Bank, Gainesville. 612, 895 
Hempstead Bank, Hempstead__.............| Bank of Syosset, Syosset__._..._....._.- 3, 571, 000 
Security Trust Co., Rochester... ..__-. 4 7 & Mechanics’ Trust Co., 5, 203, 000 
ath. 
Chemical Corn Exchange Bank, New York- “os Senne Bank Trust Co., New 832, 296, 000 
ork. 
Genesee Valley Union Trust Co., Rochester.| Genesee Valley Trust Co., Rochester.__- 56, 905, 000 
Citizens State Bank, Arcade_. kot Silver Springs National Bank, Silver 558, 108 
Springs. 
North Carolina: 
Wachovia Bank & Trust Co., Winston-| National Bank of Burlington, Bur- 12, 923, 221 
Salem. lington. 
Peoples Bank & Trust Co., Rocky Mount_.| The Pinetops Banking Co., Pinetops...- 1, 338, 000 
The Scottish Bank, Lumberton --- The Peoples Bank, Randleman.....____| 1, 572, 000 
North Dakota: 
Binford State Bank, Binford-_-...--_--- ..| First National Bank, Binford__.._._.__- 802, 066 
hio: 
= Commercial Banking & Trust Co., | The Farmers Banking Co., Sterling.__.- 737, 000 
ooster. 
Society for Savings in the City of Cleveland, | The Bank of Ohio Co., Cleveland______- 52, 360, 000 
Cleveland. 
Oklahoma: 
First State Bank, Blanchard _-_--- | First National Bank, Blanchard. --- . 761, 313 
First State Bank, Hinton__-_- ; | First National Bank, Hinton___..____-_-- 2, 137, 976 
Pennsylvania: 
Beaver Trust Co., Beaver First National Bank, Rochester __--_-_-- 5, 710, 159 
a Trust Co., Phila- | First National Bank, Chester___._____- 23, 037, 984 
delphia. | 
aid am eebaa das bands oe National Bank, Clifton 10, 459, 227 
| eig ts. 
Broad Street Trust Co., Philadelphia —— National Bank, Phila- 30, 310, 388 
delphia. 
Bryn Mawr Trust Co., Bryn Mawr | —_ Mawr National Bank, Bryn 7, 899, 091 
awr. 
Colonial Trust Co., Pittsburgh_- First National Bank, Wilkinsburg ----- 18, 668, 856 
Bellefonte Trust Co., Bellefonte Farmers National Bank, Bellefonte-._- 982, 472 
Oil City Trust Co., Oil City.___. First National Bank, New Bethlehem -- 11, 492, 875 
First Seneca Bank & Trust Co., Oil City First National Bank, Rimersburg_----_- 3, 187, 916 
Do-. einen | Sligo National Bank, Sligo- 2, 681, 463 
Fidelity-Philadelphia Trust Co., Phila- Ridley Park National Bank, Ridley 3, 950, 382 
delphia. Park. 
Apollo Trust Co., —=- | First National Bank, Apollo-_--- 3, 141, 904 
Girard Trust Corn Exchange Bank, Phila- | North Philadelphia Trust Co., Phila- 22, 162, 000 
delphia. delphia 
Commonwealth Trust Co., Pittsburgh. -----| South Hills Trust Co., Pittsburgh... -_.. 5, 291, 000 
Peoples Union Bank, McKeesport .| Glass City Bank, Jeannette...........__| 14, 900, 000 
Fidelity Trust Co., Pittsburgh. _-- | Colonial Trust Co., Pittsburgh_. ‘inte’ 141, 144, 000 
Delaware Valley Bank & Trust Co., Bristol..| Southampton State Bank, Southhamp- 3, 526, 000 
ton. 
~~ "“elhiemaamaactaaes Trust Co., Philadel- | Delaware County Trust Co., Chester... 8, 306, 000 
phia. 
Puerto Rico: oe 
Banco Popular de Puerto Rico, San Juan._..| Credit Union Bank, San Juan__...-.---- 3, 766, 000 
a. Island: 
itizens Trust Co., Providence. menatie caistiaiia: aieaadl 
Citizens Savings Bank, Providence. \Greeny ile Trust Co., Greenville... .---- 8, 128, 000 
Tennessee: 
' Farmers Exchange Bank, Union City-~_- | The Farmers & Merchants Bank, Rives 449, 000 
ermont: 
Chittenden Trust Co., Burlington ..| Orleans Trust Co., Newport 2, 537, 000 
Do : ; | Valley Savings Bank & Trust Co., North | 1, 121, 000 
Troy. 
Washington: 
First Independent Bank, Ridgefield State Bank of Battle Ground, Battle 2, 326, 000 
Ground. | 
Duteh elk ed Wate ee ee cg et _--ua----a--| 2,006, 310, 444 





se TCE: 
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1955 
——— Sa aan a 
j Total re- 
Name of receiving bank Name of absorbed bank sources of 
| absorbed ' 
| bank ; 
a nn ff  - -- aw | 
Arizona: 
Bank of Douglas, Phoenix.--.---.-..........-| First State Bank of Arizona, Mesa_------ $7, 152, ' 
California: 
American Trust Co., San Francisco. -.....-.-- Monterey County Trust & Savings 62, 939,000 | 
Bank, Salinas. j 
California Bank, Los Angeles ..| California Trust Co., Los Angeles__------ ?, 250, 000 
First Western Bank & Trust Co., San Fran- | Indian Valley Bank, Greenville__.------ 1, 950, 000 
cisco. i 
American Trust Co., San Franc isco - | Commercial Bank, Patterson... - en 5, 864,000 | 
First Western Bank '& Trust Co., San Fran- | Butte Valley State Bank, Dorris-.--.--- 3, 731.000 | 
cisco. | { 
Modesto Bank & Trust Co., Modesto. ....-...| Citizers Bank, Riverbank enel 1, 532, 000 | 
California Bank, Los Ange sles Oilfields National Bank, Brea_.--. -| 4, 417, 451 
First Western B: ank & Trust Co., San F ran- First National Bank, Riverdale_----. 2, 130, 327 
cisco. 
County Bank of Santa Cruz_..--. ..| County First National Bank, Santa 7,985,470 | 
Cruz. ' 
California Bank, Los Angeles... -- .| First National Bank, Pomona...-_.---- 33, 079, 327 i 
Do... --| Covina National Bank, Covina. ..-----.} 13, 680, 535 5 
Do ...-------| Union National Bank, Pasadena ol 17, 488, 451 
Wells Fargo Bank, San F rancisco.... .-- .| First National Bank of San Mateo 37, 104, 380 
County, Redwood City, 
First Western Bank & Trust Co., San Fran- | Valley National Bank, Alhambra----.- 27, 472, 084 
cisco. 
Do.. een ..----------| First National Bank, Sunnyvale , 2, 355, 715 ; 
Do_- ceamnernihoamaaiebeme _.-| Commercial National B: ink, Alameda. 1,901,974 | 


Connecticut: 
Connecticut Bank & Trust Co., Hartford...| Windham National Bank, Willimantic .| 12, 706, 905 
Riverside Trust Co., Hartford _- ~~. --| New Harttord Trust Co., New Hartford_| 2, 822, 000 

Delaware: | 








Wilmington Trust Co., Wilmington_- Industrial Trust Co., Wilmington 16, 047, 000 
Do New Castle Trust Co., New Castle | 3, 470, 000 
Farmers Bank of State of Delaware, Dover__.| Rehoboth Trust Co., Rehoboth Beach | 2, 731, 000 
Wilmington Trust Co., Wilmington Delaware City National Bank Deaware, | 1, 388, 644 | 
City. | 
Tilinois: { 
: Farmers & Merchants. Bank, Highland......| Highland National Bank, Highland_----| 3, 299,412 § 
owa } : 
New London State Bank, New London Iowa State Bank, New London 1, 082, 000 
State Bank of Schaller, Schaller_- “ Schaller Savings Bank, Schaller--- 1, 015, 000 
Dysart State Bank, Dysart | Dysart National Bank, Dysart-_-- | 2,317, 608 
Kentucky: 
Shelby County Trust & Banking Co., Shel- | Citizens Bank of Waddy, Waddy-------} 641, 000 
byville. 
Maine: 
Depositors Trust Co., Augusta ; Lewiston Trust Co., Lewiston 19, 199, 000 
Massachusetts: j 
Second Bank-State Street Trust Co., | Second National Bank, Boston.......-- 170, 695, 801 § 
Boston. i 
Michigan: 
Eaton County Bank, Charlotte _- Barber State Bank, Vermontville-- vel 1, 392, 000 
Jackson City Bank & Trust Co., Jackson...| The Commercial & Savings Bank, | 9, 436,000 | 
| Albion. i 
Sparta State Bank, Sparta .-| The Peoples State Bank, Sparta _ - | 1, 184,000 | 
Union Bank of Michigan, Grand R: apids. ..| Cedar Springs State Bank, Cedar Springs. 2, 359, 000 § 
Detroit Wabeek Bank & 7 rust Co., Detroit Detroit Trust Co., Detroit- 35, 353, 000 
Peoples State Bank, Williamston | Farmers State Bank, Webberville 566, 000 
Wayland State Bank, Wayland-.-_- t Hopkins State Savings Bank, Hopkins 1, 108, 000 
Minnesota: ; 
- American State Bank, Moorhead............} Baker State Bank, Baker---. =< 691, 000 
Mississippi: | 
te Bank of Clarksdale, Clarksdale............. Merchants & Planters Bank, Drew... 3, 589, 000 
Nevada: 
Nevada Bank of Commerce, Reno_-. | Ely National Bank, Ely-.----- ere 8, 232, 825 § 
New Jersey: j 
Suburban Trust Co., Westfield : Mid-C ity Trust Co., Plainfield. _-- 7, 734,000 | 
Fidelity Union Trust Co., Newark Peoples National Bank & Trust C 0., 12, 128, 236 
| Irvington. | 
County Bank & Trust Co., Paterson Little Falls National Bank, Little Falls “fl 11, 919, 830 
Camden Trust Co., Camden-. ; Oaklyn National Bank, O: aklyn a | 6, 869, 408 


§ 








iy the 


al re- 
rces of 
orbed 
ank 





» 152, 000 
, 939, 000 


, 250, 000 
, 950, 000 


), 864, 000 
}, 731. 000 


|, 532, 
}, 417, 451 
», 130, 327 


7, 985, 470 
3, 079, 327 
3, 680, 535 
7, 488, 451 
7, 104, 380 
1, 472, 084 


2, 355, 715 
1, 901, 974 


2, 706, 905 
2, 822, 000 


fh, 047, 000 
3, 470, 000 
2, 731, 000 
1, 388, 644 
3, 299, 412 
1, 082, 000 
1, 015, 000 
2,317, 608 

641, 000 


9, 199, 000 
0, 695, 801 
1, 392, 000 
9, 436, 000 
1, 184, 000 

2, 359, 000 

35, 353, 000 
566, 000 

1, 108, 000 

691, 000 

3, 589, 000 

8, 232, 825 


7, 734, 000 
12, 128, 236 


11, 919, 830 
6, 869, 408 


e 


| 


earn emer 


ee oes 


PREMERGER NOTIFICATION 


167 


Consolidations, mergers, and. purchase and sale transactions approved by. the 
State banking departments—Continued 


Name of receiving bank 


New York: 


County Trust Co., White Plains. -..-._..-- 


The Chase Manhattan Bank, New York---- 


Bankers Trust Co., New York.....-.--.-- : 


State Bank of Albany, Albany---.--.-.-..-- 
County Trust Co., White Plains. .--..---. 


Manufacturers & Traders Trust Co., Buffal 
Marine Midland Trust Co., New York... 
State Bank of Albany, Albany 


Marine Trust Company of Western New 


York, Buffalo. 
wee Trust Co., White Plains_-..-....-- 


Bank of the Manhattan Co., , New York... 
Marine Trust Company of Western New 


York, Buffalo. 


Commercial State Bank & Trust Co., New 


York. 


North Fork Bank & Trust Co., Mattituck __- 
Manufacturers & Traders Trust Co., Buffalo. 


State Bank of Suffolk, Suffolk ---- 
North Carolina: 


First-Citizens Bank & Trust Co., Smithfiel 


Wachovia Bank & Trust Co., Winston- 


Salem. 
Durham Bank & Trust Co., Durham-.--- 
Wachovia Bank & Trust Co., 
Salem. 
Ohio: 


Fifth Third Union Trust Co., Cincinnati_-_.. 


W inston- 


0. 


d 


The Union Bank of Commerce Co., Cleve- 


land. 
The Croghan Colonial Bank, Fremont. . 


The Union Bank of Commerce Co., Cleve 


land, 
Oregon: 
Bank of Lebanon, Lebanon 
Pennsylvania: 
Littlestown State Bank, Littlestown 
First Seneca Bank & Trust Co., 
Hunks County Bank & Trust.Co., 
0. 
Broad Street Trust C 0., 


Oil City 

Perkasi 
Philadelphia__._.- 
Potter Bank & Trust Co., Pittsburgh... -_- 
Industrial Trust Co., P hil: 1delphia. 
Dauphin Deposit Trust Co. Harrisburg “ 
First Seneca Bank & Trust c 0., Oil City 

Lawrence Savings & Trust Co., New Castl 
Peoples Union Bank, McKeesport 
—_ County Bank & Trust C 0., 

IO... 
City Bank & Trust Co., Reading 


Pennsylvania Company for Banking & 
Trusts, Philadelphia. 
Fidelity-Philadelphia Trust Co., Phila- 


delphia. 
Broad Street Trust Co., 


Philadelphia 
Provident Trust Co., 


Philadelphia. .-....-- 


Tradesmens Bank & 
delphia. 
South Carolina: 
_ Bank & Trust Co., Greenwood 
nh: 
ease Bank & Trust Co., Salt Lake City 


Trust Co., 


Perkasie 


Phila- 


co. 


e 


| Prospect 





1955 


Name of absorbed bank 


First National Bank, Ardsley 

Chase National Bank of the City of 
New York. 

Public National Bank & Trust Co., 
New York. 

Merchants National Bank, Plattsburg-- 

Irvington National Bank & Trust Co., 
Irvington. 

Port Leyden National Bank, Port 
Leyden. 

Central National Bank, Yonkers------.-- 

Peekskill National Bank & Trust Co., 
Peekskill. 

First National Bank, Buffalo __-----.--- 

Jamaica National Bank, New York-.--- 

First National Bank & Trust Co., Hud- 
son. 

Citizens National Bank, Springfield __--- 


First National Bank, Elmsford_- 
Northern Westchester Bank, Katonah- 
Bronx County Trust Co., New York_..- 
Bank of Gowanda, Gowanda____-- <r 


New 


ork. 
Bank of Southold, Southold__.....-...-- 
Bank of Clarence, Clarence- __.-- 
Bank of Amityville, Amityville_----.-- 


Metropolitan Industrial Bank, 


Citizens Bank & Trust Co., 
Rapids. 
The Bank of Wayne, Goldsboro..-_...- 


Roanoke 


Bank of Harnett, Erwin. -~----- 
Peoples Savings Bank & Trust Co., a 
Wilmington. 


Lincoln Nationa) Bank, Cincinnati. - -- 
The American Savings Bank, Cleveland 


The Colonial Savings Bank, Fremont 
Commercial & Savings Bank, Berea 


Halsey State Bank, Halsey----- 
Farmers’ Bank, McSherrystown.- -- - . 
Citizens Trust Co., Clarion-- 

Perkasie Trust Co., Perkasie_.----~.-~- : 
Quakertown Trust Co., Quakertown 
Park State Bank, Prospect 

Park, 
Homewood Bank, Pittsburgh- 


Total re- 

sources of 

absorbed 
bank 








Rzepski Bank, Philadelphia..-—......-.| 


Market Street Trust Co,, Harrisburg 
First National Bank, Shippenyille-. 


First National Bank, Volant... ....--- | 


First. National Bank, West Newton.- 
First National Bank, Perkasie --------- 
Dublin National Bank, Dublin. ...-..- 
First National Bank, Birdsboro____- 

First National Bank, Philadelphisa--__- 


delphia. 


Iodine State Bank, Wagener_..........- 
| First National Bank, Murray__- 
Farmers & Merchants Bank, Provo 


} 
} 


| 
| 
| 
} 
| 


National Bank of Lansdowne, Lans- 
downe, 

Morton National Bank, Morton_..-- 

| First National Bank of Delaware | 
County, Media. | 

Market Street National Bank, Phila- 


| 
| 


t 


$2, 837, 551 
5, 731, 385, 183 


506, 858, 684 


10, 477, 672 
3, 214, 598 


861, 500 


29, 196, 836 
7, 857, 956 


41, 144. 058. 
32, 889, 571 
7, 790, 178 


5, 625, 434 


4, 131, 799 
5, 615, 000 
75, 767.000 
9, 877, 000 


18, 950, 000 


1, 258, 000 
2, 703, 000 
6, 885, 000 


1, 659, 000 
12, 662, 000 


1, 805, 000 
11, 733, 000 


871, 962 
oe 599, 000 


5, 323, 000 
13, 371, 000 


1, 635, 000 


, 527, 000 
» 42 21, 000 
87 000 
2, 000 


2, 000 
704, 000 
‘ 2, 000 
L 424, 530 
1, 108, 255 
6, 185, 300 
3 993, 369 
1, 621, 882 
4, 482, 035 
216, 894, 707 


2 


DSe 


7, 768, 362 


3, 192, 713 
31, 198, 151 


60, 166, 455 


1, 269, 000 


9, 660, 427 
9, 461, 000 
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Consolidations, mergers, and purchase and sale transactions approved by the 
State banking departments—Continued 


Name of receiving bank 


Vermont: 
Chittenden Trust Co., Burlington 
Brattleboro Trust Co., Brattleboro 
West Virginia: 
Kanawha Union Bank, Glenville__- 


Wisconsin: : 
Citizens State Bank, Wausau _-.--_. 


California: 
First Western Bank & Trust Co., San Fran- 
cisco. 
Do.. 


Do-_- pa ace aie se 

California Bank, Los Angeles___- 
Connecticut: 

Union & New Haven Trust Co., New 

Haven. | 

New Britain Trust Co., New Britain 
Delaware: 

Equitable Security Trust Co., Wilmington_.| 

Farmers Bank of the State of Delaware, | 

Dover. | 

Georgia: | 

Trust Company of Georgia, Atlanta_ a 
Indiana: | 

Union Trust Co., Greensburg - - -- 

Irwin Union Bank & Trust Co., C olumbus.| | 

Peoples Trust Co., Linton_- ‘ 

Fidelity Bank & Trust Co., Indianapolis-.. - 

Citizens Bank, Michigan City : 
lowa: 

Union Bank & Trust Co., Ottumwa__--.-.-- 


Kentucky: 
Bank of Alexandria, Alexandria- - -- ne 
Deposit Bank of Carlisle, Carlisle. ........-- 
Maryland: 
Liberty Trust Co., Cumberland--......-..-.- 


Michigan: 
The Detroit Bank & Trust Co., Detroit____- 


-~ 


Union. Savings Bank, Manchester -_--._---.-- 

Frankenmuth State Bank, Frankenmuth - -- 

Commercial Savings Bank, ee 

Citizens State Bank, Clare. sais Sina sonics 

Bank of Lenawee County, Adrian 
Minnesota: 

Harmony State Bank, Harmony... ---- 
Mississippi: 

Security State Bank, Starkville-__...--.- 


New Hampshire: 
Concord Savings Bank, Concord. 
New Jersey: 
The Trust Company of New Jersey, Jersey | 
City 
The ‘Prenton Banking Co., Trenton 
Princeton Bank & Trust Co., Princeton 
Freehold Trust Co., Freehold. a 
Bank of Passaic & Trust Co., Passaic 
County Bank & Trust Co., Paterson 
Bank of Commerce, Newark (formerly 
West Side Trust Co., Newark. 
Peoples Trust Company of Bergen County, 
Hackensack. 


| 
| 
Total, year 1955 (99 banks) ._.....- fi 


| First National Bank, Wallingford 


| Fidelity Industrial Bank, New Britain_.| 


1955 








First National Bank in Orosi, Orosi__--- 


Southern Commercial & Savings Bank, 
East Pasadena. 

Bank of Sierra Madre , Sierra Madre 

Hollywood State Bank, Los Angeles. _.. | 


| 


New Castle 
Odessa. 
Newark Trust Co., 


! 
County National Bank, | 
Newark... -| 


| 
East Atlanta Bank, Atlanta_-_-_........_| 


Westport Union Trust Co., W ape 








Hope State Bank, Hope--_-- 
| Switz City Bank, Switz City y 
Bankers Trust Co., Indianapolis. ..._- 


LaCrosse State Bank, LaCrosse._. .--- 


Farmers & Merchants Savings Bank, 
Ottumwa, 


Citizens Bank, Cold Spring_- 
Moorefield Deposit Bank, Moorefield. - 
Commercial Savings Bank, Cumber- 
land. 


Birmingham National Bank, Birming- 


am. 

Ferndale National Bank, Ferndale.-_-- 
Elkton State Bank, Elkton. -- 
Kinde State Bank, Kinde_-_-._. alata 
Peoples Bank, Manchester. -_-__.-..---..-- 
State Savings Bank, Reese-- 

Addison State Savings Bank, Addison_. 
Rosebush State Bank, Rosebush-.- - -- 
First State Savings Bank, Morenci... 


First National Bank, Harmony- -.---. - 
Merchants and Farmers Bank, Mathis- 
ton. 


Union Trust Co., Concord- 
Peoples National Bank, Secaucus. - 


First National Bank, Pennington. 
Hopewell National Bank, Hopewell 
First National Bank, Farmingdale 
Bank of Alwood, Clifton. 

Citizens Trust Co., Paterson 

Bank of Commerce, Newark. 


Rutherford Trust Co., Rutherford 


| 





| Total re- 
Name of absorbed bank sources of 
absorbed 
ol bank 
| 
| National Bank of Newport, New port...| $3, 907, 236 
..| First National Bank, Bennington. 7, 392, 972 
; Glenville Banking & Trust Co., Glen- 934, 000 
ville. | 
Merchants & Farmers State Bank | 508, 000 
Marathon. 
pienitiblaiamdinans ahs enmmababelveshelll 7, 600, 107, 754 
1956 


$3, 482, 192 
13, 650, 000 


6, 747, 000 
43, 746, 000 


10, 491, 216 
862, 000 

1, 982, 110 
10, 248, 000 


7, 683, 000 


1, 739, 000 
1, 894, 000 
1, 507, 000 
16, 153, 000 
1, 852, 000 


5, 255, 000 


660, 000 
681, 000 


2, 873, 000 


42, 975, 731 


16, 854, 078 
1, 730, 000 
2, 714, 000 
1, 332, 000 
3, 229, 000 
2, 153, 000 
1, 369, 000 
4, 163, 000 


1, 379, 063 
675, 000 


9, 938, 000 
6, 976, 092 


8, 496, 880 
4, 404, 196 
3, 730, 123 
11, 535, 000 
20, 980, 000 
7, 570, 000 


21, 748, 000 








he 


236 
972 


000 
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Consolidations, 


State banking departments—Continued 


Name of receiving bank 


New York: , 
First Trust & Deposit Co., Syracuse 


Northern New York Trust Co., Watertown. 


Hempstead Bank, Hempstead -- 


a, Trust Co., 
SN ashen we 
Do-.- : 

State Bank of Albany, Albany 

Dutchess Bank & Trust Co., Poughkeepsie- 


Rochester - 


First Trust & Deposit Co., Syracuse 
Hempstead Bank, Hempstead 

Security Trust Co., Rochester 

First Trust & Deposit Co., Syracuse 
Manufacturers & Traders Trust Co., Buffalo. 


State Bank of Albany, Albany _-_-._-.-- 
Bank of Huntington, Huntington. - -- 


Manufacturers & Traders Trust Co., 
State Bank of Suffolk, Bay Shore 
North Carolina: 

Northwestern Bank, North Wilkesboro 

Commercial State Bank, Laurel Hill_- -- 

Peoples Bank & Trust Co., Rocky Mount 

Wachovia Bank & Trust Co., Winston- 
Salem. 

Wachovia Bank & 
Salem. 


Trust Co., Winston- 


Ohio: 
Central Trust Co., Cincinnati____-___- 
Peoples Savings Bank Co., Mount Gilead. 
Oklahoma: 
First State Bank, Lone Wolf- -_--- 
Pennsylvania: 
Fidelity-Philadelphia Co., 
= 
The Peoples Trust Co., Wyomissing 


Trust Phila- 


Fidelity Trust Co., Pittsburgh -- 
Valley Trust Co., Palmyra ie 
Provident Trust Co., Philadelphia. - --- 


Broad Street Trust Co., Philadelphia... __- 


First Pennsylvania Banking & Trust Co., 


Philadelphia. 

Dauphin posit Truat Co., 
Peoples Trust Co., Wyomissing. -- 
‘Tennessee: 

First Peoples Bank, Johnson City-_. 
‘Texas: 

aes State Bank, Clarendon..-.- 
Uta 

Ww ane Bank & Trust Co., Salt Lake C wae 


Virginio: 
State-Planters Bank of Commerce & Trusts, 
Richmond. 


Buffalo_| 


Harrisburg____. 








| Oyster Bay Trust Co., 


| Wernersville National Bank & Trust 


| First National Bank, Castle Shannon-.- 
| Campbelltown Bank, Campbelltown. - 
| Ambler Trust Co., i cere 
Interboro Bank & Trust Co., Prospect. 


1956 


Name of absorbed bank | 


First National Bank, Marcellus. -------- 
Carthage National Exchange Bank, 
Carthage. 
Wheatley Hills National Bank, West- 
bury. 
Stewart National Bank, Livonia__------ 
National Bank of Phelps, Phelps-.------ 
First National Bank, Greenwood _-- 
First National Bank, Richfield Springs. 
Merchants National Bank & Trust Co. ig 
Poughkeepsie. 
First National Bank, W eedsport- 
Oyster Bay------ 
State Bank of Shortsville, Shortsville- - - 
Bank of East Syracuse, East Syracuse - - 
Adam, Meldrum & Anderson State 
Bank, Buffalo. 


| Schoharie County Bank, Schoharie -- --- 


Huntington Station Bank, Huntington 
Station. 

Genesee Trust Co., Batavia_---- 

Suffolk County Trust Co., Riv erhead _- 


Yadkin Valley Bank, East Bend_.--.---- 

Bank of Gibson, Gibson. 

Bank of Enfield, Enfield _. 

CityIndustrial & Savings Bank, Greens- 
boro. 

Fidelity Bank, Durham. --..----.-..--.--- 


Cleves National Bank, Cleves......-..--- 
Citizen’s Bank, Cardington.-__.......-- 


First National Bank, Lone Wolf. ---_-.-_- 


Farmers National Bank of Bucks 


County, Bristol. 


Co., Wernersville. 


Park. 
Wayne Title & Trust Co., Wayne. ---..- 
Penbrook Banking Co., Penbrook (post 

office, Harrisburg). 
Womelsdorf Banking & 

Womelsdorf. 


Trust Co., 


First National Bank, Jonesboro---_-.-..- 





First National Bank, Clarendon. .--_-..-- 


Cache Valley Banking Co., ae eclie 


| Sandy City Bank, Sandy-. 


Bank of Westmoreland, Inc., Colonial Beach | 


Washington: 

The Citizen’s State Bank, Arlington 
Wisconsin: 

Bank of Madison, Madison 

Bank of Watertown, Watertown. _. 


Total, year 1956 (81 banks) - 





| Bank of Commerce & Trusts, Richmond _} 


Bank of Dahlgren, Inc., Dahlgren. 


Arlington State Bank, Arlington ere | 


Union Trust Co., Madison-.-- 
Farmers & C itizens’ Bank, Wate town. 
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mergers, and purchase and sale transactions approved by the 


Total re- 

sources of 

absorbed 
bank 


$4, 046, 570 
5, 559, 614 


Po 
= &9 
& 
2S 
a 
s 


PPS 
& 
& 


Bs 
Be 


g E552 55 58 EEE 


me 
~3 > 9 


Pe 
SX 
© 
oR 
= 


2, 387, 488 
1, 561, 000 


1, 075, 559 
25, 716, 207 
4, 981, 847 
8, 465, 418 
1, 171, 000 
6, 220, 000 
9, 646, 000 
12, 343, 000 
4, 784, 000 


3, 822, 000 


1, 878, 735 
1, 000, 487 


9, 498, 000 
9, 485, 000 


34, 840, 000 
1, 044, 000 
1, 511, 000 


4, 668, 000 
‘2,828, 000 


582, 992, | 639 
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All commercial. banks, 1950-56 
Jan. 1, 1950: 




















TOLel meer OF ConpmiereIn! WRDASQ. one ns 14, 199 
Less banks absorbed by merger during 1950_....._.._-____-_________ 91 
Other banks discontinuing business during 1950__-______-__________ 13 
Aik Bie ca caees APTMENT Ree recor eet en sins nc ch wala ie ew 14, 095 
Pius new banks chartered during 1950........................... 69 
ep COMMMCTCIRT DAMES, IIOC. 1, LOG nnn n one ny 14, 164 

Jan. 1, 1951: 
‘Teta. pombper Of Commercial SOREL... J... oe 14, 164 
Less banks absorbed by merger during 1951____...____-_-_________-__ 84 
Other banks discontinuing business during 1951__--.---__-_______- 12 
a 14, 068 
Plus new banks chartered during 1951_.............-_-..--.....- 64 
ae CORTE, RIE, Ge Cn nn eine ioimis _ 14, 132 

Jan. 1, 1952: 
Total number of commercial banks______-_.-..-_--__-L ae 14, 132 
Less banks absorbed by merger during 1952_________-___--________ 99 
Other banks discontinuing business during 1952_-.--..-_..-_______ 16 
PUI: chiaiataribenihatas acdattionuninae daerebatatabiea tra ccioreg di co aaadeted Suchassh< sata ncediianel 14, 017 
Pius new banks chartered during 1002.......................-<u4 71 
Total commercial, Hanks, Dec. BY, 1002 Wns < sinha re nalts e _ 14, 088 

Jan. 1, 1953: 
Total number of commercial banks_____-____--____-____--__-_____ 14, 088 
Less banks absorbed by merger during 1953__.__..___-_____________ 115 
Other banks discontinuing business during 19538. _..--___._._______ 14 
ONIN sisi ine Diath Aaah Aopen nummer teti-aimbabtebivnbed! 13, 959 
Pius mew banks Cnarcverea Guritg 1903 ..................-... 65 
Total commercial banks, Dec. 31, 1953... .........4--~4..-si-see _14, 024 

Jan. 1, 1954: 
Total number of commercial banks____- i en EEN Fad SORE 14, 024 
Less banks absorbed by merger during 1954___--.--____--....-.._- 216 
mee... Se Ieee actaed metigeanuerar tegen retarted Meiers orantionaingscatsiemnetarenenae tt aortas igek ce eaieeas 13, 808 
Plus new banks chartered during 1954_..-_......----..-.-----..-- 73 
Total ‘commercial batiks, Dét, $1, ,1964....._...20 ee 18, 881 

Jan. 1, 1955: 
Tones DameDer GF COMMOTCS) NONND. oo hos ck cen gene 13, 881 
Less banks absorbed by merger during 1955__..__-_._-_-_--_--_-_-_ 225 
Other banks discontinuing business during 1955_...._.___-_--_---.__- 15 
a a a a ta cea 18, 641 
Plus new banks chartered during 1955...............-...--~ nau 115 
Total commercial banks, Dec.,31, 1955_...-.....--.~.---......- _ 15, 756 

Jan. 1, 1956: 
Total number of commercial banks_____________-_--___--.-_____ 13, 756 
Less banks absorbed by merger during 1956_______-----__-__._-__- 186 
Other banks discontinuing business during 1956__.-_-.___.__-_________ 13 
a i Te piel hmeaehid 13, 557 
Plus new banks chartered during 1956...........................- 123 
auc commerce! Deues, Dec, 81, 1956... on... nccemcennecnucnecenne 13, 680 


EE eS 





88 
15 


59 
65 
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SUMMARY 
Total number of commercial banks, Jan. 1, 1950___--_-_-_-_--------._-- 14, 199 
Less banks absorbed by merger during period 1950-56.._..-----.---..- 1, 016 
Other banks discontinuing business during period 1950-56_------------_ 83 
NT aa cain ohn eg cash coves eins dn aoe eben cee ae og oogenesis ea pegs 13, 100 
Plus new banks chartered during period 1950-56___.__--------..-..---- 580 
Total commercial banks, Dec. 31,'1956.-......--.---_-----.---~ 13, 680 


Summary of consolidations, mergers, and purchase and sale transactions, by 
years 


Approved by Comp- Approved by State 




















| | 
| troller of the Currency y | banking departments 
Years | S 
Number | Total resources ! Number | Total resources 
| of banks of banks 
4 J 4 i | = 
1900.1 20S IARI. Beal | 52 $576, 464, 143 | 39 $552, 435, 446 
Bly da coin Ai a ee ee a] 30 384, 389, 647 54 1,393, 302, 452 
1952... RTT ve MTR IPs eT OT 59 517, 662, 108 40 302, 468, 222 
WOODS csc 1562 0 odds Mb 6S Cb send da- dd -bagebasen bu 67 523, 680, 925 48 676, 103, 752 
1954. ._... See: tae eee eer nce 126 | 2, 058, 262, 234 90 2, 006, 310, 444 
Be ee Ne eine pe 4 oe ee 126 2, 015, 225, 452 99 7, 600, 107, 754 
a I oi ee ee 105 | 2 , 380, 816, 965 81 582, 992, 639 
at alte, Tittiren! ) se een eh A | 565 | | 456, 501, 474 451 | 13, 113,720,709 





Mr. Materz. You testified before this committee, Mr. Comptroller, 
on May 1, 1955, that neither you nor your predecessors, had ever for- 
mally ‘disapproved a merger for competitive reasons; is that right? 

Mr. Giwney. I think I testified at the first hearing ‘at which I was 
present that we had not in my time formally dis: sapproved one, I 
didn’t intend to cover my predecessors. At a hearing shortly after- 
ward, a month or so afterward, I had occasion to bring to your atten- 
tion, and I know it is included in the hearings, one that we just had 
occasion to tell the parties that we did disapprove in this sense, that 
they came and talked about it, and we said, “We don’t think we can 
do that.” And I introduced some of the memorandum covering that. 
And that was the status in those two hearings. 

Mr. Marerz. How many mergers have you disapproved for com- 
petitive reasons ¢ 

Mr. Gipnry. Well, I haven’t kept a list or track of them. A great 
many—let’s not say a great many—some come informally, and we 
have said, we don’t think you had better proceed with this, and they 
have gone away and have not proceeded, and we have not kept a 
record of the number, there have been some. 

Mr. Marerz. How many? 

Mr. Gipnry. Well, during this past year my guess would be 10 or 
12. I think possibly it w ould be safer to's: ay 10. 

Mr. Materz. How many in 1955? 

Mr. Gipnry. In 1955 I don’t remember. 

Do you remember? 

Mr. Jennies. We supplied the Senate Banking and Currency 
Committee at the request of Senator Douglas with some data, I hope 
I can find it rather quickly—yes. It covers the period 1950 through 


90675—57——12 
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1955. The number of formal disapprovals—and you can forget 1950 
and 1951 and start with 1952. For 1952 through 1955—— 

Mr. Giwnrey. Why forget 1950 and 1951? 

Mr. Jennrineas. There were no formal approvals or disapprovals 
during 1950 and 1951, Mr. Gidney. 

But from 1952 through 1955 there were 9 formal el a, 
and there were 13 informal disapprovals, or 22 disapprovals. That 
does not include 1956, which as Mr. Gidney pointed out numbered 
about 10. 

Mr. Krarine. They seem to have tightened up on these banks along 
about 1952. 

Mr. Jennines. There were more of them, sir. 

Mr. Keartina. I see. 

Mr. Maerz. How many of those 22, Mr. Gidney, were disapprovals 
for competitive reasons? 

Mr. Jenntnes. All of these that have been listed, that I have 
given you, were turned down for competitive reasons. That was the 
reason for having our letter sent up to the Senate Banking and Cur- 
rency Committee. The data was restricted to disapprovals for com- 
petitive reasons. 

Mr. Maerz. In how many instances in 1956 have you, Mr. Comp- 
troller, requested the advice of the Attorney General with respect to 
the competitive consequences of a proposed merger coming within 
your jurisdiction ? 

Mr. Gipney. To express it just that way, we haven’t any. Now in 
1956—I don’t remember just which things come in which year—we 
haven’t formally asked advice in 1956 on perhaps any, but we have— 
let me see what years these were—Mr. Chairman, looking at this cor- 
respondence file copies, I notice that I did on December 17 write a 
little note to Assistant Attorney General Hansen about the New York 
matter, and told him that we had been advised informally by mem- 
bers of his staff—I will read it—*We have been advised informally 
by members of your staff that your Department is interested in the 
proposed formation of the bank holding company in New York. As 
you know, under section 3 (b) of the Bank Holding Company Act of 
1956, the Board of Governors of the Federal Reserve System is 
required to furnish this office an opportunity to express its views on 
applications by which shares or assets of a national bank are to be 
acquired”—TI think that might be anticipating—‘I am pleased to 
furnish you with a copy of a letter which was addressed to the Board 
of Governors of the Federal Reserve System in connection with the 
New York matter,” and so on. 

Now, to come to these cases where we have asked them or com- 
municated with them, I find one in December, and in this case we 
referred it to them, because we think that it possibly might be the 
subject of section 7 or even of the Sherman Act—we referred it to 
them, and to the Board of Governors, since they have concurrent 
jurisdiction under section 7—whether they will conclude it is such 
[ don’t know—here is one in August 

Mr. Materz. What year are you referring to now? 

Mr. Gipney. 1956. 

Mr. Marerz. You have requested advice from 








SS -_ — 
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Mr. Gipney. We didn’t request advice, we supplied them with 
information on a merger that was proposed, rather full information. 

Mr. Maerz. But in no case in 1956 did you request advice from the 
Attorney General with respect to the possible antitrust implications? 

Mr. Gipney. We advised them of 4—that goes back in the preced- 
ing year—on 4 cases we sent them rather full information, or rather 
extensive information, on merger proposals which were quite large, 
and we did not ask their opinion, except informally. As I said to 
either Mr. Barnes or Mr. Hansen, “if you have anything you would 
like to tell us about this, let us know as quickly as you can.” And I 
think in each of these cases I called them up before we made the 
formal approval. But since they have disavowed jurisdiction in the 
case of the Chase-Manhattan merger, it was understood that we were 
just giving them information, trying to be cooperative and working 
together, as different parts of a Government could, and if they had 
anything they wanted to say, we would hear it. 

Mr. Matrrz. In each of those cases, is it the fact that the Depart- 
ment of Justice requested information from your office ? 

Mr. Gipnry. They did not. We volunteered it. 

Mr. Maerz. You volunteered the information? 

Mr. Gipney. We volunteered the information. 

Mr. Maerz. Why did you voiunteer the information ? 

Mr. Gipnry. Because we thought that was a good way to do, since 
the matter is an open subject, and we would, rather than be in a posi- 
tion of not having been frank with them, tell them just what the im- 
portant cases were that were coming before us, so that they would 
know what was going on. 

Mr. Maerz. In other words, you just supplied this information 
to the Department of Justice not expecting to get any advice from the 
Department ? 

Mr. Gipney. Not asking advice, giving them the opportunity to 
give us anything they wanted, and we would not act until we were 
certain they had had the opportunity of offering anything. 

Mr. Materz. In any of these cases did the Department give you any 
advice? 

Mr. Gipney. Only in the sense 

Mr. Jenninos. May I interject. On one case I actually went to 
the Department of Justice with our counsel and discussed a specific 
sase, told them that in my opinion they should take action, take juris- 
diction. 

Mr. Gipnry. Is that the one—— 

Mr. Jennines. That is the one case. They told me at the time, 
informally, that they thought possibly the case was too small to bother 
with. However, they changed their minds and are investigating it, 
and have been since baieaber 

Mr. Marerz. You approved the transaction? 

Mr. Jennings. No, sir. 

Mr. Martz. Could you tell the committee in how many instances 
in 1955 you had this kind of liaison with the Department of Justice— 
1954, 1953, and going back to 1950? 

Mr. Gipney. I don’t think we had any back of 1955. I think that— 
I am only certain of two. 

Mr. Matetz. Two in 1955? 
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Mr. Gipney. I am only certain of two in 1955. That doesn’t mean 
that there might not be others, but I am only certain of two. 

Mr. Mauerz. Could you supply the committee with the number of 
instances in. 1954, 1953, 1952, 1951, and 1950 where the Comptroller of 
the Currency had liaison with the Department of Justice with respect 
to the antitrust implications—— 

Mr. Gipnery. We will do our best. 

Mr. Materz. Go back to 1951. 

Mr. Gupney. I think that there was no liaison back of early 1955. 

(Subsequently, Mr. Gidney supplied the following :) 


TREASURY DEPARTMENT, 
COMPTROLLER OF THE CURRENCY, 
Washington, March 21, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR Mr. CHarRMAN: At the time I appeared before the committee on March 7, 
1957, it was requested that we supply your committee with the number of in- 
stances in each year between 1951 and 1956 in which we had liaison with the 
Department of Justice in connection with bank mergers. 

During the years 1951 through 1954 inclusive there were no such cases. 

During the year 1955 we had liaison with the Department of Justice in con- 
nection with the following cases: 

Merger of National City Bank of New York and First National Bank of New York 
City 

Merger of Manufacturers National Bank of Detroit and Industrial National Bank 
of Detroit, Mich. 

Merger of National Bank of Westchester, White Plains, N. Y., the Westchester 
County National Bank of Peekskill, N. Y., and the Crestwood National Bank, 
Tuckahoe, N. Y. 

Merger of Anglo-California National Bank, San Francisco, Calif., and Crocker 
First National Bank, San Francisco, Calif. 

During the year 1956 we had liaison with the Department of Justice in connec- 
tion with the following cases: 

Application of the Wisconsin Bankshares Corp., to organize three new national 
banks 

Merger of Philadelphia National Bank of Philadelphia and Delaware Valley Bank 
& Trust Co., of Bristol, Pa. i 

Merger of First National Bank in Houston and the City National Bank of Hous- 
ton, Tex. 

Merger of Security-First National Bank of Los Angeles, Calif., and the Farmers 
& Merchants National Bank of Los Angeles, Calif. 

Proposed takeover of Peoples Savings Bank of Port Huron, Mich., by the Michigan 
National Bank of Lansing, Mich. 

Proposal of the First National City Bank of New York group to form a bank 
holding company in New York State. 

Sincerely yours, 
Ray M. Gipney, 
Comptroller of the Currency. 


The Cuarrman. Mr. Comptroller—— 
Mr. Gipney. I don’t think there is any secret that the attention be- 
gan to focus on this subject more in early 1955, than earlier. 
The CHairman. We will have to interrupt the proceedings now. 
There is a vote on the Eisenhower doctrine, the Middle East proposal, 
ee be up in a few moments. We will adjourn and return at 
Mr. Gipnery. I think that was a correct statement at the time. 
The Cuairman. Yes, if you can please return at that time. 
Is that agreeable ? 
Mr. Gipney. Yes. 
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Would you be able to put me on a plane at 5:15, do you think? 
The Cuairman. Oh, yes. 

Mr. Gipney. Thank you. 

The Cuamman. Mr. Cook, we will be able to hear you later on, right 

after Mr. Gidney concludes. I hope it will not take too long. 
(Whereupon, at 12:30 p. m., a recess was taken until 2:30 p. m. 
of the same day. ) 
AFTERNOON SESSION 


The Cratrman. The meeting will resume. 


TESTIMONY OF RAY M. GIDNEY—Resumed 


Mr. Maerz. Mr. Chairman, may I continue? 

Mr. Comptroller, do you recall testifying before this committee 
on May 17, 1955, that you had not issued anything specific to your 
examiners in regard to considering antic ompetitive factors in de- 
termining whether to approve or disapprove a merger ¢ 

Mr. Giwvey. I think that was a correct statement at thetime. 

Mr. Materz. I see. And do you also recall testifying on May 17, 
1955, that you had never notified National Bank Examiners or given 
them any specific admonition that it is your policy to disapprove 
any bank merger where the effect may be substantially to lessen 
competition ? 

Mr. Gipney. I think that was a correct statement at that time. 
That could be subject to change in subsequent developments. 

Mr. Materz. Yes. 

And do you remember testifying, Mr. Comptroller, on May 17, 
1955, that you had not required examiners to make findings of fact in 
regard to competitive considerations in recommending approval or 
disapprov al of proposed mergers ¢ 

Mr. Gipney. Now, that is field examiners; that is not applying to 
the members of the staff in the Washington office. 

Mr. Marerz. At pages 8 and 9 of your statement, you indicate that 
you follow certain standards with respect to competitive considera- 
tions. When did you adopt those standards? 

Mr. Gioney. Well, I think that probably from the beginning of my 
terms, and probably back into other terms, we have had them in mind 
in a general way. 

Mr. Materz. Did you formulate or issue written standards? 

Mr. Gwnery. Not formulated as written standards. 

Mr. Marerz. You still don’t have written standards ? 

Mr. Gipney. We have quite a little stuff on written standards; we 
have some stuff on written standards. 

Mr. Maerz. When did you issue written standards? 

Mr. Gipnery. Can you tell when this went out, Mr. Jennings? 

Mr. Jenntnes. That is recent, but I think in our 1955 annual re- 
port to the Congress we outlined standards that are followed; and I 
think we ought to point out that the national bank examiners who 
are examining banks in various area probably at no time in the 
future will receive written instructions from us. The district chief 
examiners, their superiors—there are 12 of them in the country— 
have long been aware of the competitive problem. We receive advice 
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from them, and they have discussed matters with us when we have 
held staff conferences with our district chiefs, but 1 don’t suppose 
that we would circularize our 250 national-bank examiners on this 
particular subject. We do not think it would be necessary. 

Mr. Maerz. Let me rephrase the question. When did you publish 
the standards which you now set forth at pages 8 and 9 of your state- 
ment, Mr. Comptroller ? 

Mr. Gupvey. I think that would appear in testimony later, and in 
an annual report which Mr. Jennings has in his possession. 

Mr. Jenninos. I think it appeared in published form as such in our 
1955 annual report to the Congress. 

Mr. Maerz. That was after Mr. Gidney testified before this com- 
mittee on May 17, 1955? 

Mr. JenninGs. Yes, I believe that is correct. 

Mr. Gipnery. I believe that is true. 

Mr. Maerz. That was the first time you had published standards; 
is that right? 

Mr. JenNiNGs. Yes, I believe that is correct. 

Mr. Maerz. Would you say, Mr. Comptroller, that competition 
is probably one of the strongest single factors which safeguards a 
sound banking system ¢ 

Mr. Giwney. That would be a pretty large order to summarize it 
in that way. I should have to think quite a bit before I would agree 
to just that. 

Mr. Maerz. Well now 

Mr. Gipney. It takes a lot of things to make a good banking system. 

Mr. Materz. Let me, if I may, sir 

Mr. Gipney. I don’t know whether that would be the most impor- 
tant. That is an important factor. 

Mr. Maerz. Would you agree, then, that competition is probably 
one of the strongest single factors which safeguards a sound banking 
system ? 

Mr. Gipnry. Well, that is a question that has deep meanings. I 
don’t think you should—I should sound off on that. Competition 
is a fact of life, and we are all in it, and we are for it. But—— 

Mr. Marrrz. Governor Robertson of the Federal Reserve Board 
testified before this committee in 1955 to the effect that competition 
is probably one of the strongest single factors which safeguards a 
sound banking system. Would you agree? 

Mr. Giwney. We usually agree. But I do not know whether I 
would phrase it that way. We have lived in competition, it has been 
so much present it is like the air around us. I am not used to anything 
but competition. 

Mr. Matrrz. I see. 

Mr. Gipney. And I think it is healthy and good. 

I might make a little observation, volunteered, that I find that a 
great many of those who cry loudly for it don’t really want it. We 
have people who want it and those that don’t. I want it in proper 
degree. 

Mr. Maerz. You would agree, then, that competition is an impor- 
tant consideration, a vital consideration, in preserving a sound bank- 
ing structure ? 

Mr. Gipney. A banking structure that is doing the job and serving 
the needs, yes. I probably could make an illustration that wouldn't 
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be too helpful, because you are not interested in the very small cases, 
but we do have cases where there is a single bank in the town, and 
it is usually a small town, and where the banker takes advantage of 
the opportunity to do otherwise than good, competitive things. He 
makes charges that are a little bit exorbitant, and very many things. 

So we do have living illustrations from time to time of where you 
have a lack of competition, and it isn’t good. 

The Cuarrman. Aside from those kind of cases, and certainly—— 

Mr. Gipney. Yes. 

The CuatrMAN (continuing). No one would object to the action 
that you would contemplate in that kind of a predicament, but you 
will agree in general that competition would be as good for banks as 
it is for general business ¢ 

Mr. Gipney. Yes, absolutely. And of course this committee may 
not realize it, but we are contributors to competition, because we 
charter a new bank now and then. I have in mind one of those little 
places where the evidence produced by those who wanted a new bank 
showed that the existing bank was really gouging people, and we 
gave a charter in a town where we were hesitant because of its small 
size. 

Happily, both the new bank and the old bank have both grown in a 
healthy manner. Possibly that is because the country was growing. 
You know, we can’t—— 

The Cuarrman. That was a good case where competition helped 
weed out a bad practice. 

Mr. Gipnry. It certainly was. I was proud of that one. 

Mr. Matetz. Mr. Comptroller, Attorney General Brownell testified 
before the Senate Banking and Currency Committee on February 18, 
1957, in part as follows. He was asked this question by Senator 
Douglas: 

In other words, up to date the Comptroller of the Currency had tended to give 
little or no weight to the question as to whether or not competition would be 
substantially less? 

Mr. BRowNe Lt. I believe that is a fact, and I think his own testimony indi- 
cates that. 

I think in fairness, Mr. Comptroller, the committee should have 
your comment on that observation. 

Mr. Gipney. Well, I think that Senator Douglas was not well in- 
formed in asking the question. He assumed it. And I think Attorney 
General Brownell was not well informed in making his answer. 

We have tried to make clear that we have done quite a lot. Now, we 
may not have done everything that he thinks we should have done or 
that. you think we should have done, but it has not been slight. It has 
not been slight. 

Mr. Matrerz. Is it not correct that the test you now propose, which 
is embodied in section 28 of the omnibus banking bill, would be less 
restrictive than the one you have testified you now follow? 

Mr. Gipney. Well, I think it would add up to a great—to pretty 
much the same thing, perhaps—my interpretation of “substantially” 
might have been more generous than that of someone else. We are 
thinking about the same thing, that is, “unduly,” unhealthy. We want 
healthy competition. We don’t want to lessen competition in an un- 
healthy manner. 
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We don’t think it is a simple problem, a problem in simple arithme- 
tic. That is where we may differ. 

Mr. Maurrz. I take it that one of your basic arguments in favor of 
the proposal is that the test of undue lessening of eompet ition or undue 
tendency to monopoly would provide gr eater f flexibility by permitting 
the approval of mergers and ac quisitions which for particular reasons 
would not be contrary to the public interest; is that right ? 

Mr. Giver. I think it would be the application of the rule of 
reason which I have heard of in a dim way, and in which the Attorney 
General mentioned when he said, “unreasonably restrained competi- 
tion.” That is what I think we would have a chance to reason in the 
light of our knowledge; and we would have an opportunity also to look 
through to the results. It isn’t—we can’t put this in a calculating 
machine, perhaps we will need a very complex one if we do, and come 
out just on that. 

I had in my statement the words “human factors,” and that 

taken out because someone might say that is the factor of human 
favoritism, but I mean something different. I mean that the bank 
is more than dollars and cents. There are people in the banks, and 
customers are people, and one banker might perform in a certain 
manner with certain figures, and another banker might perform quite 
otherwise. 

I am happy to say that I think the bankers of the present day are 
not the old side-whiskered type. I think we are coming along to a 
place where they are out to get all the business they can and do 
as well as they can. And, of course, the course of bank loans over 
the recent months and years has indicated that they are not missing 
an opportunity. 

We have seen banks sell their Government securities at a loss in 
order to get out and accommodate their borrowing customers. 

So I—maybe I am a Pollyanna, but I believe we have bankers these 
days who are not afraid to compete, and want to compete. 

The Cuairman. Yes, but we do not know what the bankers will be 
tomorrow. 

Mr. Gipney. No. We hope they will go onward and upward, 
better and better. 

The Cuatrman. Mr. Comptroller, what do you mean when you 

say that a bank merger tends to monopoly? Put it this way: What 
do you mean by “tend unduly to create a monopoly”? 

Mr. Gipney. Well, I think that may be a difficult question. We 
might possibly be caught in the toils of an answer that any merger 
might be said to move toward it, any merger. That adds into this 
thing of what is the result, where are we when the thing has occurred? 
Have we come to a monopolistic position ? 

Of course, we are acting in all this without precedents of litigation 
in banks except the one case, and we don’t know just where we will 
get to the stage of monopoly. We certainly see it in that 1 little 
bank in the town, and we sent a case over to the Department of Justice 
in December where, if the 2 institutions had gone together, there 
would have been 1 bank in a town of 36,000 people, 1 banking office, 
and we thought that might be getting into the range. 

The CrarrmMan. Of course, the language of the Clayton Act speaks 
of “to tend toward monopoly.” That has been on the books since 
1914. 
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Mr. Gipney. Yes. 

The Cuatrman. Now you want to change that to “tend unduly to 
create a monopoly.” I don’t for the life of me understand how you 
could have something in the nature of an undue monopoly or any- 
thing that tends to undue monopoly. 

Mr. Keatrne. Or an undue tendency. 

The Cuairman. All tendency to monopoly is undue, is it not? You 
do not want monopolies. 

Mr. Gipney. No. 

The Cuamman. And if there is a tendency to monopoly, it must be 
undue in and by itself. 

Mr. Gipney. I want to have that definition of tendency not so 
rigid that every time—if you want to say there shall be no bank 
mergers, well and good, do so, but we don’t want 

The Cuarrman. Yes, but do you not have it flexible when it says 
“tends to monopoly”? It does not say monopoly. Anything that 
tends toward monopoly. 

Mr. Gipney. Well, [ had thought so, and I had hoped it would be 
so that even the “substantially” and the “tend” are statements which 
have some rule of reason in them. I am sure they have. 

The Cuarrman. You do not want to wait until a monopoly de- 
scends upon you. If there is a tendency toward a monopoly, it vio- 
lates the antitrust law. 

You add something else now, not only “tend” but it must be an 
“undue tendency.” 

Mr. Gipney. I have noticed 

The CHatrMan. Pardon me. 

It strikes me every tendency toward a monopoly is an undue ten- 
dency, because we all abhor monopolies in business or banking. 

Mr. Gipney. Well, I wonder when the tendency occurs. Is that a 
simple arithmetic—is that a problem—— 

The CHatrmMan. That is a matter of judicial interpretation or inter- 
pretation by your administrative agency. It must be left flexible, 
I should think, because of changing conditions, changing times, 
changing circumstances. 

But I think you weaken the definition that has been on the books 
for so many years by the addition of the word “unduly.” 

Mr. Gipney. It may be that we—I don’t know whether we need 
that. 

Mr. Keating. You may be unduly solicitous about it. 

Mr. Gipnry. I may be unduly solicitous about that, yes, sir. 

On the other hand, one reason that I am is that there have been so 
many citations of the fact there are four banks in the town, and those 
are towns where I know, because I lived there, there is not a monopoly. 
It is just as far from a monopoly as you can get, even though the 
number of banks is not large. 

Mr. Keatinc. There is nothing much more cutthroat than the com- 
petition between two big banks. That has been my experience, at all 
phases of banking activities from the small loan department right up 
to the cutting of interest rates. This applies to the 1 percent and 2 
percent loans right up to the 6 percent. They are pretty rough on 
each other. 
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But, nevertheless, it is something to be avoided, if it is going to 
result in pushing any of the fine ‘small banks to the wall, out of 
existence. 

Mr. Gipnry. I mentioned in my testimony that some studies Mr. 
Jennings has made—we haven't got them ready to put out—but they 
are in pretty good shape, and they have surprised us by showing the 
difficulty which the single largest bank in any city has to maintain its 
percentage of the total. I was running through those this morning 
while others were testifying, to refresh my memory, and it is very 
striking. 

I think we have been frightened and made solicitous on this some- 
what by the emphasis placed on the number of banks, and yet some of 
the cities where the number is down the most are the most conspicuous 
examples of competition, of hot competition. 

In fact, we are worried a little bit if it isn’t too hot. 

The Carman. Mr. Comptroller, as I get it, you would proscribe a 
merger which tends unduly to monopoly. 

Mr. Gipnry. Yes. 

The Cuarnan. Is that right? 

Mr. Gipney. Yes. 

The Cuatrman. And that would be against public interest. 

Mr. Gipney. Yes. 

The CHatrmMan. Then, the converse, it strikes me, would be true: 
that in your judgment, then, a bank merger that tends to monopoly 
only, is in the public interest. 

Mr. Gwwney. I don’t 

Mr. Keattne. Watch out. 

Mr. Gipney. I hear something I don’t understand too well. 

The CHarrMan. I want you to watch out and listen very carefully. 

You would proscribe or prevent a merger that tends unduly to 
monopoly 

Mr. Gipney. Yes. 

The CHarrman. As being against the public interest. 

Mr. Gipney. Yes. 

The CHatrmMan. Then it strikes me if that is sound, then the con- 
verse must be true: that in your judgment a bank merger that only 
tends to a monopoly is in the public interest ? 

Mr. Gipnry. Well, we merely have to find it is not contrary to the 
public interest, don’t we? 

The Carman. Yes, you have got to find it; but when you say it is 
“unduly,” then it is against the public interest 

Mr. Giwney. Yes, that is right. 

The CHatrman. If it is not “unduly,” then it is in the public in- 
terest and you let it go on. 

Mr. Gipney. Well, do we have a neutral position somewhere there? 
Are we 

The CuarrMan. At least you do not take any action then. 

Mr. Giwney. That is right. We have a certain amount of free 
enterprise, even in the banking system, and if it is not against the 
public interest, why should we 

The C HAIRM AN. In other words, you figure that in the interests of 
free enterprise, you would allow the ‘thing t to go along, even if it tends 
to monopoly, so long as it does not “unduly” — 
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Mr. Gipnery. I won’t accept that, because my difficulty is this 
“tends” business. 

The Cuarrman. Is that not what you really say? You say you 
only prevent it when it “unduly” tends to monopoly. 

Mr. Gipney. That is to give us 

The CuatrmMan. Therefore, if it does not “unduly” tend to a mo- 
nopoly, then in the interests of free enterprise you let it go on without 

taking any action, even if it only tends to a monopoly and does not 
tend unduly to a monopoly. 

Mr. Gipney. Well, things are a matter of degree. I think we want 
the word “unduly” in there so that this “tends” word is something that 
we can live with and understand. In other words, we can have—— 

The Cuarrman. Then your answer is “Yes,” is that it? 

Mr. Gipney. I don’t think I want to say “Yes” on that, sir. I don’t 
understand it well enough. 

Mr. Miniter. Well, your answer would probably depend upon the 
facts in each individual case. 

Mr. Gipnry. That is what I tried to say, that is the way we would 
try todo it. The flesh and blood characteristics 

Mr. Miter. Well, “duly” and “tends” are not the important facts 
in these cases. 

The CHatrman. Oh, yes, that is very important. If we put the 
word “unduly” in there, we would find ourselves in a sea of trouble. 
It tooks years and years to determine through court interpretation 
what these words of art mean. Now, when I speak of “words of art,” 
I mean the words of the Clayton Act and the Sherman Act. And we 
would start all over again as to what would be meant by “unduly tend 
to a monopoly,” and that is going to give rise to a lot of difficulty. 

We would have one set of laws which say as far as our business 
enterprises generally are concerned, we would use the words “tend 
to monopoly,” and as far as banks are concerned the test would be 

“unduly tending to monopoly.” And I am afraid that kind of mul- 
tiplicity of standards is going to create an awful lot of difficulty. 

Mr. Hourzman. Mr. Chairm: an, on that point. 

You say you could better live with the word “unduly.” 

Mr. Gipney. Yes. 

Mr. Hourzman. And then you say that you would consider each 
case on its particular situation. 

Well, if you are going to consider each on its particular situation, 
what problem do you have in living with the language under the 
Clayton Act? 

Mr. Gipney. Well, this “tend” business has become such that one 
person will say it tends and another says it doesn’t tend. 

Mr. Horirzman. With “unduly,” one person will say it is undue and 
the other person will say it is not undue. 

Mr. Giver. Well, if you put that authority in the hands of the 
supervisory agencies who know the business, I submit that the super- 
visory agencies have got to go along quite well with their part. If 
the other part of our economy had done as well on holding competi- 
tion in line as the banks have, we would be quite different than we are. 

The Cuairman. Mr. Comptroller, with reference to your proposal, 
the Attorney General had this to say yesterday. He testified that the 
proposal you have submitted “does little more than give lipservice 











182 PREMERGER NOTIFICATION 


to insure competitive enterprise in banking,” and is “jerry built.” 
That is on page 5 of his general statement. 

I do not know whether you are familiar with that statement, but 
that is what he said. 

Mr. Giwney. That is what Assistant Attorney General Barnes said 
earlier, and which he has repeated. (See his testimony before Sub- 
committee on Banking and Currency, June 18, 1956.) 

The Cuamman. Well, Attorney General Brownell said that. 

Mr. Gipney. That is right. He adopted it. 

The Cuarrman. You say Mr. Barnes said that, also? 

Mr. Guwney. He did. 

The Cuairman. It must be certain, then. [Laughter.] 

Have you any comment to make on that ? 

Mr. Gipney. Well, I think it was deliberately insulting, and not 
particularly enlightening. 

Mr. Keatina. I want to say, in support of the Attorney General, 
that he was extremely careful in what he said about the Comptroller of 
the Currency and the Treasury Department. He explained the dif- 
ference of viewpoint. He said nothing which impressed me as being 
insulting. 

Mr. Gipney. Well, this goes back to the originator of the statement. 
I ascribe that to the originator of the statement, not to the Attorney 
General. 

The CHairman. I do not think he intended any insult at all. 

Mr. Giwney. I am sure not, but I still cling to that with the earlier 
gentleman. 

The Cuamman. He was very, very solicitous about you. 

Mr. Hourzman. He was very kind to you, sir. 

Mr. Groner. Well, I certainly do appreciate that, and we think the 
world of him, even though we don’t quite agree. 

Mr. Keatine. Now we are all one happy family. [Laughter. ] 

Mr. Materz. Let me ask you this, Mr. Comptroller. 

Mr. Gipney. Yes indeed, 

Mr. Materz. Has the bank merger tend in recent years given you 
very serious concern ? 

Mr. Gipney. Well, I have made some imprudent remarks about a 
wave or a tide. Maybe I overemphasized the size of the wave or the 
magnitude of the tide. 

I had, long before I came to the job, been in this field, and I had 

yatched mergers. They are not new. They were occurring in the 
early twenties in a degree that was at that time a little startling, and 
I—of course, when we have large mergers coming to us as happened 
in the New York situation in early 1955, they naturally get you excited, 
anyone excited, all of us, and we have something of a shock. 

Now, as the thing has gone on, this number is fairly large, but not 
large relative to the total, and I am not at the present time feeling any 
alarm about it. 

Mr. Materz. It does not give you any serious concern, Mr. Comp- 
troller ? 

Mr. Gipney. Not under present circumstances. 

Mr. Maerz. It does not? 

Mr. Gipney. Notas I see it now. 

Mr. Maerz. Let me read to you, if I may, what Chairman Martin 
of the Reserve Board testified in 1955. 
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Mr. Gipney. Also in 1955. 
Mr. Materz. Mr. Martin said: 


I would like to reiterate, Mr. Chairman, that this is a trend— 
referring to the bank mergers— 


which has given us very serious concern, and that our actions have not been 
perfunctory. 

I take it that you would not agree with Chairman Martin of the 
Federal Reserve Board as to the serious nature of the bank merger 
trend in recent years. 

Mr. Gipney. Well, I think he said that in 1955. Whether he would 
say the same today, I don’t know. 

I think he said that in the—right in the excitement period of those 
two quite large mergers in New Y ork, and whether that would be his 
considered judgment today, I don’t know. 

The Cuatrman. We will ask him tomorrow. He will appear to- 
morrow. 

Mr. Giwnry. I am sure of that. But I have calmed down a little 
bit, if you like. Maybe he hasn’t. 

Mr. Marerz. In essence, Mr. Comptroller, to combat the merger 
trend, you would advocate weaker standards than you are following 
now, is that not correct? 

Mr. Gipney. I don’t agree to all that. One, combating 

The Cratrman. Put the words “less rigid standards.” 

Mr. Maerz. Than the ones you say you are following now. 

Mr. Gipnry. Combating merger trend is not something I subscribe 
to. We are expecting to, not to combat suitable mergers which are 
not improper, so that that is on that side; and on the standards, I 
don’t think that we would be weaker than we have. About the same. 

Mr. Materz. You testified that presently, at the present time 

Mr. Gionry. Yes, we have—— 

Mr. Maerz (continuing). You will not approve a merger 

Mr. Gipney. Yes. 

Mr. Materz (continuing). That may substantially lessen competi- 
tion. 

Mr. Gionry. And that “may,” I assume that “may” proximately, 
not way off. 

Mr. Materz. That is right. 

That is the standard you say you are following now. 

Mr. Gipney. And that would not be very different from what we 
think we would follow under the other, except we think we will be 
able to do it with a little more confidence; that we are not subject to 
attack from the rear. 

The Crarmman. Yes, but the standards you want to apply would 
be adding the word “unduly” lessening competition. 

Mr. Gipney. Well, it is 

The Cuatrman. That is less than substantial, as far as the Comp- 
troller is concerned. 

Mr. Gipney. It might conceivably be more. You would certainly 
say that “substantially” is “unduly” in most cases, but not in every 
“ase. 

The CHarrman. I would say that the word “unduly” would cer- 
tainly weaken the situation. 
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Mr. Giwney. I don’t think it means to. 

The Cuatmrman. And Mr. Brownell says it would weaken it. 

Mr. Guipney. I don’t believe it necessarily will. 

The Cuarrman. And then you have got the situation where we have 
used those words, they are words of art, all these years. Unless there 
is some good, compelling reason, we should not change those words. 

Mr. Gipney. They have never been used except in the Trans America 
vase in a bank action. 

The Cuarman. I know, but we have had this merger trend that you 
speak of, and certainly in the light of that merger trend, and in view 
of the fact, also, that we have had these words on our statute books 
for so many years, it would be, it strikes me, deleterious to change that 
language. 

Mr. Minter. May I make an observation there, Mr. Chairman, on the 
standards ? 

The CHARMAN. Yes. 

Mr. Mitxer. I noted the terminology included in counsel’s question, 
respecting this increasing number of mergers. That would seem to 
me to presuppose or infer that “increasing number of mergers” are 
bad by themselves. I do not think that is a sound approach to take 
at all, and I take it that is what your position is. , 

Mr. Gipnry. I don’t think that is necessarily- 

Mr. Miter. In other words, in my area—and I am sure in many 
other areas of the country—these mergers which do not tend to create 
a monopoly or are not in restraint of trade are in many instances for 
the best interests of the public. That is because these little banks are 
now being merged into larger banks that can give trust department 
services and other services to the public which these little institutions 
of years ago could not give. 

Now in many instances that may be for the public interest and the 
public good, and not be in restraint of trade or tend toward a monopoly 
in the field, because other large banks in the area are also merging with 
the smaller banks and creating a healthier situation all over, without 
decreasing competition at all. 

So the mere fact that you presuppose in your question that mergers 
are increasing does not mean saving tome. That does not indicate 
anything bad is happening in this country, in and of itself. 

Is that not your position, Mr. Comptroller ? 

Mr. Gipney. That is why I say I am not combating a merger trend. 

am just trying to keep each merger all right in itself. 

Mr. Mitier. Maybe we do not want to combat the trend. 

Mr. Gipney. Well, looking over the figures 

Mr. Mitirr. Only in those cases where monopoly results in the area. 

The Cuatrman. Let me say on that point, you are both in emphatic 
discord with your President. The President says in his Economic 
Report of January 1956, page 78: 

Nevertheless, mergers have become more numerous of late and an eye at once 
vigilant and discriminating, must be kept on such developments. Many mergers 
have a solid economic justification and serve the general interest by increasing 
competition ; others have neutral effects ; while still others place obstacles in the 
path of effective competition. 

Toward this end, the following revisions of antitrust legislation are recom- 
mended: First, all firms of significant size that are engaged in interstate com- 
merce and plan to merge should be required to give advance notice of the pro- 
posed merger to the antitrust agencies, and to supply the information needed 
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to assess its probable impact on competition. Second, Federal regulation should 
be extended to all mergers of banking institutions. Combined with the require- 
ment for advance notice, this extension of the law would give the Government 
an opportunity to prevent mergers that are likely to result in undue restraint 
of banking competition. 

Mr. Mitier. He used the word “unduly.” 

The Cuatrman. “Undue restraint”; yes. That is different. 

Third, Federal approval should be required for the acquisition of banks by 
holding companies. Fourth ,the Clayton Act should be amended to make ex- 
plicit the Federal Government’s authority to take action in merger transactions 
in which either party is engaged in interstate commerce. Fifth, it should also 
be amended so as to make the cease and desist orders of the Federal Trade 
Commission final when issued, unless appealed to the courts. 

Now, there is a warning signal set up by the President himself as to 
the merger trend, and he repeated those admonitions in the Economic 
Report of 1957. So apparently he does not agree with the statements 
of both of you gentlemen. 

Mr. Gipney. I think he agrees quite well. He didn’t say the exact 
form this should be. He says some are good and some are bad and 
some are neutral. 

The Cuarrman. That is right. 

Mr. Gipney. Which I said. 

The Cuarrman. But he speaks of the general merger trend, which 
is an inference to be drawn, is not good. Otherwise, he wouldn’t ask 
for these changes of statute. 

Mr. Horirzman. Mr. Chairman, I think the issue has gone out of 
focus a little bit. It is not concerning the merger trend per se that. we 
are interested in here. It is that trend which would tend to monopoly. 

Mr. Minter. Exactly. 

Mr. Hourzman. That trend which would substantially lessen 
competition. 

Mr. Minter. That is it exactly. 

Mr. Hoirzman. That is the issue here. 

Mr. Mutter. That is why the counsel’s question should have in- 
cluded that the increased trend toward more mergers which tend 
toward restraint of trade. That should have been added. 

Mr. Houtrzman. Will the gentleman yield at that point? Except 
as to those mergers, the Comptroller would like the word “undue,” 
and there is the issue. 

Mr. Miuirr. I understand that. 

Mr. Hourzman. There is the issue. 

The Cuairman. Go ahead. I want to be sure we get you out in 
time so Mr. Cook can gece 

Mr. Gipney. That is right. 

The Cuarrman. He has to leave here by 4 o’clock or before. 

Go ahead, Mr. Maletz. 

Mr. Maerz. With respect to the poavesss that you have submitted, 
Mr. Comptroller, a representative of the National Association of State 
Bank Supervisors testified as follows: 

It— 
referring to your proposal— 
would represent a major intrusion of Federal authorities into the State banking 
system, deprive State supervisors of effective discretion, and require multiple 
consent. There has been no demonstration that the Federal authorities are 
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better equipped to assess asset concentration and competition in a State banking 
system than the State supervisor who is familiar on a day-to-day basis with his 
own system, 

Do you have any comment with respect to this testimony by the 
National Association of State Bank Supervisors? 

Mr. Gipney. Well, of course, you quoted the President, and the 
President spoke about having Federal supervision. It has seemed 
to us that this competitive business has become a Federal matter to 
a large degree, and that the practical method is to put it in the three 
Federal agencies. 

Of course, that has some effects that the State men may not fully 
like, and that is their prerogative to say so, and just a little conflict 
there that is unavoidable, I think. 

Mr. Maerz. I see. With respect to concentration 

Mr. Gipney. Yes. 

Mr. Maerz (continuing). You do not regard the trend as leading 
to undue concentration in banking at the present time; is that right? 

Mr. Giwney. As a general proposition; yes. 

Mr. Maerz. Is it not a fact that, in 10 of the Nation’s leading 
financial centers, 4 banks own more than 80 percent of all commercial 
bank assets ? 

Mr. Gipney. Well, now, we have some material here that is very 
much along that line. These are in such shape I don’t know how 
to find the particular one, but the substance of these is that there is a 
tendency for the larger banks to be overtaken in some measure by the 
remaining banks, in size. That is to say, instead of a large bank 
going on to get proportionately larger all the while, there is a tendency 
for the other banks to catch up with them. 

And this matter of 4 banks, the 4-bank test, is one of the things,’ I 
think, that is artificial and unwise. However, that is—I am not the 
whole sum total of knowledge on that subject. If the Congress thinks 
that you shouldn’t get down to four banks in a city, let them say so 
unequivocally. But they can’t; they cannot find reason for doing so 
in that having lessened competition, because you can go to every one 
of those cities and you will find the competition is hotter than it was 
before. 

The CratrmMan. We did not ask the result. We just asked the 
facts. 

Mr. Gipney. Well, those are the facts; that is the fact. 

Mr. Materz. Is it or is it not a fact, to repeat the question—— 

Mr. Grpney. That there are cities that have—— 

Mr. Maerz. That in 10 of the Nation’s leading 16 financial centers, 
4 banks own more than 80 percent of all of the commercial bank 
assets. 

Mr. Gipnery. I haven’t that before me at the moment, but I suspect 
that that might be in the neighborhood of accuracy. 

The Cuamman. We have checked on those figures, Mr. Comptroller. 

Mr. Matrrz. Is it a fact, Mr. Comptroller, that in 9 of the Nation’s 
16 leading financial centers, 2 banks own more than 60 percent of all 
commercial bank assets ? 

Mr. Gipney. I expect that figure is correctly derived. 

_ Mr. Maerz. And is it not a fact, also, that in each of the 16 leading 
financial centers, the first 2 banks own more than 40 percent of all 
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commercial bank assets, while the first 4 banks own more than 60 
percent ? ; : 

Mr. Gipnry. Well, I think that probably is true. I am just looking 
at a city where the 4 banks, I guess, have a hundred percent, if we 
leave out the savings banks, and the largest bank in 1946 had 47.17 
percent of the business, and in 1956 it had 44.91. It had declined. 
It is a very fine city. 

Others are like that, only the decline in some cases is even greater 
in the larger part. If I could find the city of Cleveland, where I have 
a home 

The Cuarman. What bank was that which declined; the Bank of 
America ¢ 

Mr. Gipnry. No; that was the Lincoln Rochester Trust, in Roches- 
ter. I am sorry Mr. Keating is not here. 

Mr. Jennrnos. I think it might be well to point out we have read 
speeches made by Mr. Hansen and others, making those same state- 
ments. You can go well beyond that. I do not know exactly what 
they prove, but I will say this: It is probably true that in over 60 per- 
cent of the major cities of the country, 50,000 population and over, the 
first 2 banks will have right around 60 percent or more of the banking 
resources of those cities. 

That is true in Rochester, and yet there is adequate banking com- 
petition in Rochester. We don’t know quite what those percentages 
prove. 

Mr. Maerz. You don’t think—— 

The CuHarrMan. I am not a banking expert, but I have been in 
public life a great many years. I know that it means just exactly 
what you indicate, that independent banks are on the way out. 

Mr. Jenninos. No, I was thinking—— 

The Cuatrman. If the trend continues, independent banks will no 
longer exist, and I do not think it is a happy omen to have that con- 
centration. 

Mr. Jennincs. I am thinking in relation to competition in specific 





‘cities where there are 4, 5, or 6 banks, and the first 2 will have around 


60 percent. We will find city after city after city in that category, 
ee we know that there is adequate banking competition in those cities. 

The Cuarrman. I do not doubt there is some competition between 
those two big banks in those cities, but it certainly means that those 
banks have swallowed up a lot of little banks. 

Mr. JENNINGS. No 

The Cuamman. The question is whether we want to have the trend 
continued where little banks are swallowed up constantly, and that 
is a matter that bodes ill, in my estimation. That is my personal 
opinion. 

Mr. Gipnry. Well, in a great many cases, the number of really small 
banks has gone down. Take in the city of Cleveland, in 1946 the 
Cleveland Trust, which is a large institution, probably half savings, 
had 50.82 percent of the business of 5 largest banks; and in 1956, it is 
down to 46. And the National City Bank had come up from 23.74 to 
25.54. The Central National stood about even. The Union Bank of 
Commerce had gone up from 6.77 to 9.25. And we had a new bank put 
in there. We could find evidence of that kind all over the country. 
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Now it is true that in a great many cases the number of smalls banks 
has diminished. 

The Cuarrman. I want to state this as a comment: I think the trend 
is dangerous because, if it continues, then you will have fewer and 
fewer banks controlling the entire banking assets of the Nation. And 
this is what I fear, Mr. C omptroller: I fear that which happened in 
Great Britain, where I think you had, after great concentration move- 
ments, something like five banks in Engl: and. And when the Labor 
government came into power, it was a simple matter for them to na- 
tionalize five banks, and they were nationalized; and if I remember 
correctly, they are still nationalized. 

If you have thousands of banks, they are not likely to be nation- 
alized. Iam worried about nationalization of banks and, God forbid, 
should some catastrophe, economic in nature, descend upon this coun- 
try, the hue and cry will be to take over the banks. 

‘T am concerned about that, and I think some of these big bankers 
are like crabs walking backwards. They think they are walking into 
private enterprise, but they are just walking back into state socialism. 

That is just my point of view. 

Mr. Gipnry. Mr. Chairman, I think maybe I could get into some 
measure of agreement with you on it. I was worrying about it 35 
years ago when we had a big merger movement. And I would be, if 
we don’t have this well established, well, not only legal limitation but 
in everybody's thoughts, of not going beyond States with our branches, 
with our banks, I would be apprehensive we might take a course that 
would go to the extent that England has gone. 

But we have in this country the stopping at State lines and, as you 
know, the great city of New York has tremendously diminished i 
its proportion of the total. Other centers have come up, and the 
largest bank has got away from New York, and we have banks 
around the country which can stand up and compete with New 
York and like it. 

I would be afraid of what you are, but I think we can hold it. 

The CHairrman. What is going to happen in New York if they pass 
the bill that is now pending in the New York State Legislature which 
would permit bank holding companies to operate throughout the 
State of New York? 

Mr. Gipney. They have permitted that already. One is operating 

The Cuamman. Only one, Marine Midland. 

Mr. Gipnry. Should we freeze that into a monopoly / 

The Cramman. | think the State legislature of the State of New 
York may adopt legislation permitting statewide bank holding com- 
panies, and I envisage in the not far distant future that probably 
the four New York banks will control practically all the banking 
operations in the State of New York through the holding-company 
device. 

Mr. Gwney. That could eventuate. They have been slow starting, 
and they haven't gone far. 

However, it certainly would be a strange thing if one bank, one 
outfit, that had the statewide spread, were to be frozen into a 
monopoly position, which is proposed. 

The Cuatrman,. Of course, that is an argument that has been pro- 
posed. We always have arguments like that. For example, Young:s- 
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town and Bethlehem Steel want to unite on the score that they have 
difficulty in competing against United States Steel. 

Mr. Gipney. Yes. 

The Cuairman. Which in turn was a merger of various companies. 
And, of course, if Youngstown and Be thlehem are permitted to unite, 
then National Steel will unite with Republic, and you will have a 
chain reaction all along the line. 

You have to view the picture as a whole. It is unfortunate Marine 
Midland was permitted to go forward, but I think you have got to 
stop that trend dead in its tracks. You may have to do a little wrong 
by doing that, but sometimes to do a great good you will have to do a 
little wrong. 

Mr. Kearine. I don’t know that I subscribe to that. 

The CHarrMan. Sometimes it may be wrong not to allow other 
bank holding companies to operate throughout the State because Ma- 
rine Midland does, but where are you going to draw the line? You 
have got to draw the line somewhere. 

Mr. Gipney. Well, we have it somewhat set up at State lines now, 
and prior to this bill there was nothing to hinder a bank doing it clear 
across the country. So the bill was a step in the direction you would 
like. 

Mr. Mauerz. One final question, Mr. Chairman. Do you think that 
legislation should be adopted by the Congress providing that if the 
Attorney General has not been previous sly consulted by the appro- 
priate bank supervisory agency, and has not indicated an absence of 
objection on his part, he should continue to have full authority to 
institute proceedings under the Clayton Act if he should deem it de- 
sirable with respect to any situation resulting from a_ particular 
merger or consolidation / 

Mr. Gipnry. I would like to have that preposal in written form. 
But I don’t like it. 

Mr. Maerz. You don’t like ité 

Mr. Gipney. I would not favor it. And, of course, we have the bill 
which is before the Senate, the three agencies are together on that. 
I think that your proposal has a sound that to me is rather fearsome. 

Mr. Marrrz. You don’t like that proposal ? 

Mr. Gipney. | don’t like that proposal. 

Mr. Maerz. That, sir, is a proposal submitted by the Federal 
Reserve Board to the Senate Antitrust Committee last year. 

Mr. Gipnry. Perhaps 2 years ago—— 

Mr. Marerz. I will give you the page and exactly when. 

Mr. Gipney. I think 2 years.ago, they were in that state of mind. 
And I don’t think they winld like it today. 

Mr. oe Lerz. Would you excuse me for just a moment, sir? 
Mr. Gipney. Yes indeed. My memory is, 2 years ago, 1955—— 


Mr. Miuier. Mr. Chairman, may I make’ an observation at this 
point ? 


Mr. Houtrzman (presiding). Yes. 
Mr. Miter. Mr. Comptroller, can I ask your opinion on this 


observation I have on this iuntic lat subject, and see if it coincides 
with your thinking. 


I come from an area of a city called Lock ort, N. Y. 


i Mr. Gipnry. I know Lockport very well. T have been there many 
imes., 
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Mr. Mitirr. Right near Rochester. We have two commercial banks 
in the city. One is the Marine Midland and the other is the Manu- 
facturers & Traders Trust Co. 

Mr. Gipnry. And there is also a savings bank. 

Mr. Mixer. A savings bank and two commercial banks. And, I 
think, probably in no field of economic endeavor in my community 
is the competition more spirited than it is between those two banks, 
judging from the number of gery they have as legmen trying to 
get mortgage business, and the ads they put in the paper trying to 
get. deposits, and so forth and so on. Of course, those banks have 
merged with smaller banks in the rural areas in the community. 

Mr. Gipney. Yes, sir. 

Mr. Mitirr. They have done so, at least as I view it, not because 
of a dangerous trend, but because of what I think is a real eventual 
good service to the area. For, because of the complicated estate-tax 
laws, tax laws, and so forth, which this Congress and others have 
imposed upon the American people, these little banks simply could not 
render the proper services to the people in the area that they require 
now under our complex economy and the number of dollars it takes 
for business ventures, and so forth. If it had not been for the merger 
with larger banks of these smaller banks, many of these stockholders 
of these smaller banks would have lost everything, which they did not 
Jose as a result of the merger. 

And I think in many cases where you find no monopolistic trend 
or no restraint of competition, but you find really, as a result of these 
mergers, increased competition, I think the trend is not bad, but good. 

Mr. Gipney. Could I respond to that? 

Mr. Hourzman. Yes. 

Mr. Gipney. It tempts me to make quite an oration. I went to Buf- 
falo in 1919, and I know Lockport very well. There used to be the 
Exchange National with Mr. Macomb. 

Mr. Miter. That is right. 

Mr. Giwney. And the Niagara County National and the Lockport 
Savings Bank, and those gentlemen practically wouldn’t speak to each 
other, so, in one sense of competition, it was real competition. An 
effective competition, that is not quite the same. 

When the troubles of the early 1930’s came, that fine group of little 
banks which had been dealing in and serving the fruitgrowers up and 
down there—and it is a wonderful fruit section clear over beyond 
Rochester—really turned up their toes and died like flies, almost. We 
were able to keep some of them alive. 

One up at Barker, which was a small bank, and which I was not 
too optimistic on, we kept that alive through the period. Mr. Jen- 
nings was up in that territory at that time. A great many of them 
did fail then. 

Then new ones have been built up, and they have gone in together. 

Now, you have got the Marine Trust Co., and the Manufacturers 
& Traders Trust Co. together there, and the competition is to the death 
for them, or at least it is just as close, just as far as you can go and still 
keep it going. 

Mr. Mriter. Yes. 

Mr. Giwney. And you have, of course, a power to lend and the abil- 
itv to lend, and take care of those areas, and perhaps not to be washed 
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out by some tides; that is good. There used to be in Albion, there 
were two banks in Albion, and the Citizens National of Albion was a 
bank—I knew the people, was fond of them. And the result was ter- 
rible. And Keyport, one of those places, the man just closed it up. 
He felt so badly that his people distrusted him that he closed the bank. 

Mr. Jenninos. That was Middleport. 

Mr. Gipney. Was that Mr. Mack? 

Mr. Jenninos. Yes. He had a completely solvent bank, but, once 
the run started, he closed it, although it was solvent. 

Mr. Gipney. All of those places over as far as Webster. So I think 
that possibly you have a stronger and safer banking organization in 
that area than you had back in those days. 

Mr. Mitxirr. Although fewer banks. 

Mr. Gipney. Although fewer banks. 

Mr. Miter. I agree. 

Mr. Gipney. Yes. 

Mr. Hourzman. I might say, in answer to this colloquy here, that 
those are not the situations that the legislation points at. The legis- 
lation recognizes that there may be instances where mergers which do 
not tend to substantially lessen competition are desirable. That is 
not the problem of this legislation. It is very nice, and I am delighted 
that in your area it worked out that way. 

Mr. Gipnery. I agree the legislation in either form would probably 
not have interfered with those, because I don’t think they lessen com- 
petition, nor could be shown to lessen competition. Did you find it? 


Mr. Miter. I just wanted to get on the record that a merger as 
such, in my judgment, is not bad any more than the words “free enter- 


prise” are. I mean sometimes we get confused. 

Mr. Gipnry. I don’t think “merger” is quite synonymous with “sin.” 
Well, I know, Mr. Maletz, earlier, and I think in 1955, they had a 
proposal that was very much like that which you state. We disagreed 
with them on it at the time, and we still disagree with the proposal. 

Mr. Maerz. I will accept the date. 

Mr. Gipney. Well, we can move the date up or back. 

Mr. Materz. I don’t know what the position of the Federal Reserve 
Board is at the present time. 

Mr. Gipney. Well, we think they are of the same position as we are. 

Mr. Maerz. But was it not the Board’s position at one time, in 1955 
or 1956, I cannot find the record at the moment, that, if the Attorney 
General had not been previously consulted by the appropriate bank 
supervisory agency and had not indicated an absence of objection on 
his part, he would have full authority to proceed. 

Mr. Gipney. That is right. 

Mr. Marerz. And you disagreed with the Federal Reserve Board. 

Mr. Gipnry. That was substantially their proposal, and we dis- 
agreed with them then, and we do now with that proposal. 

Mr. Maerz. Are you aware of the fact that, in 1955, the Federal 
Reserve Board testified that it favored the approach set forth in the 
present bill, with two provisos: First, that enforcement responsibility 
should be left exclusively to the Attorney General; and, second, that 
either the “unduly” test should be used or the committee report should 
spell out what the term “substantially” means with reference to the 
banking situation ? 
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Mr. Gipney. I think that was substantially their position. 

Mr. Maerz. You disagreed then, too, did you not? 

Mr. Gipnry. Yes indeed. 

Mr. Marerz. Mr. Comptroller, could you look at and examine page 
5 of this committee’s report on H. R. 5948—do you have a copy of 
that before you, sir? 

Mr. Gipnry. I have several of them. I am not certain. 

Mr. Marerz. You can examine mine. 

Mr. Gipnry. Yes, we have it. 

Mr. Maerz. Would you look at page 5, where this committee ex- 
plained what the term “substantially” meant with reference to the 
banking situation. 

Mr. Gipnry. Is this the top of the page? 

Mr. Materz. Beginning with the second full paragraph on page 5. 

Mr. Gipney. Yes. 

Mr. Materz. That is Report No. 1417, 84th Congress, 1st session. 

Mr. Gipney. I have the hearings. This is not right, I guess. 

Mr. Jennungs. We do not have the right copy. 

Mr, Gipney. We don’t have the right document. 

Mr. Maerz. I wonder whether you would examine two or three 
paragraphs there. 

Mr. Gipney. Yes, indeed. 

Mr. Maerz. And then explain to the committee what situations 
are not covered by the report that you think should be covered, so as 
to make the word “unduly” necessary. 

Mr. Gipnry. Coming now to the International Shoe Co. case 

Mr. Maerz. Read the balance of the page and the first paragraph 
of the next page, would you / 

Mr. Gipney. Just the first paragraph is enough for that. 

Mr. Maerz. Would you read up to the point where the discussion 
ends with reference to the problem concerning the use of the term 
“substantially” or “unduly.” 

Mr. Gipney. Well, I think the International Shoe Co, case is cited 
here, and that is, of course, what you call a failing company or fail- 
ing bank. You would have to read, I think 

Mr. Maerz. Yes. 

Mr. Gipnry. And we don’t think that is practical for banking busi- 
ness. We expect to try to take care of our banking situations earlier. 

Mr. Materz. Would you read on, sir? 

Mr. Gipnry. You say: 


On the same principle, the acquisition by a bank of the assets of another bank 
should not be precluded where otherwise there would be a reasonable probabil- 
ity of the ultimate failure of the acquired bank or where, because of inadequate 
management, the acquired bank’s prospects for survival seem dim. 

We think we should act earlier. 

Mr. Maurerz. Read on, sir. 

Mr. Gipney. In the single—— 

Mr. Maerz. Read on. 

Mr. Gipney (reading) : 

In addition to the acquisition of a bank which otherwise would be faced 
with the possibility of failure, there are other circumstances in which, from 
a banking standpoint, the acquisition of a bank by another bank may be de- 
sirable: as, for example, where the acquisition is the most practicable means 
of dealing with a problem bank having inadequate capital or unsound assets 
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or where the acquired bank has no adequate provision for management succes- 
sion. 
Those are all good reasons. 


Also, where several banks in a small town are compelled by an overbanked 
situation to resort to unsound competitive practices which may eventually have 
an adverse effect upon the condition of the banks, the merger of two or more 
of the banks may well be in the public interest. The same principle applies 
where there are not adequate banking facilities. These various situations are 
illustrative of the circumstances where the consummation of the transaction 
would not be contrary to the public interest. 

[ agree that all those are illustrations of circumstances where it 
would not be contrary to the public interest, but I say that there are 
many that haven't reached the stage mentioned here which are also 
either in the public interest or not inimical to the public interest. 

Mr. Marerz. So you don’t think that this committee report spelled 
out a sufficient number of exceptions ? 

Mr. Gipney. It is a very commendable attempt to deal with those 
who are getting down to the acute, death’s door stage or approaching 
it. 

I think, or we think—TI guess Mr. Jennings would agree with me— 
that you might have a bank which was not approaching failure, but 
where the management is not good, where maybe they are just sleep- 
ing, just inadequi ite, but still a bank that is healthy, and you couldn’t 
say it was going to fail at all. But you have got a constant process 
woing on where the alert and vigorous people t take the center of the 
stage. 

Mr. Hovrzman. Under the Clayton Act language, could it not be 
determined there that it would not substantially lessen competition 
rr tend to monopoly ? 

Mr. Gipney. Well, the way I think, the Clayton Act language isn’t 
quite as bad as it has been painted. I think with a broad-gage inter- 
pretation, it might not be so bad, but I am afraid of the interpreta- 
tions I hear. 

Mr. Maverz. Mr. Comptroller, could you supply to the committee 
a list of the types of bank merger situations that you would approve 
under the “unduly” test, but would not approve under the “sub- 
stantially” test 

Mr. Gipney. I think probably under the “substantially,” as I see 
it 

Mr. Maerz. The “substantial” test as interpreted in the committee 
report. 

Mr. Gipnrey. They probably would come very close together in my 
operations. 

Mr. Marerz. Would you supply to the committee, then, a list of 
uch type of merger situations ? 

Mr. Groney. [ don’t know that I can undertake to do that, because 
[ might come out with a goose egg. 

Mr. Maerz. Would you undertake to do that, sir? 

Mr. Gipnry. We will make a try, but I think I will come together 
on those two. 

Mr. Maerz. Do you understand the request ? 

Mr. Gipney. Mr. Jennings, do you get that request right ? 

Mr. Jenntnas. Yes, I think so. You want us to list hypothetical 
cases, situations, which would coincide with our interpretation of 
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“unduly,” which possibly would not coincide with our interpretation 
of “substantial” or “substantially” ? 

Mr. Materz. And in construing the term “ substantially”, bearing 
in mind that this committee has already indicated its inter pretation, 
which would be given great weight by the courts. 

Mr. Jenninos. Yes. 

One other point, just for clarification. In determining these partic- 
ular banking factors, and they are banking factors, would the Attor- 
ney General’s office make the determination on the banking factors, 
or would the Comptroller’s office and the Federal Reserve or the 
FDIC, as the case may be? 

Mr. Mauerz. Are you asking me that question ? 

Mr. Jenninos. Yes, I am asking you. I have forgotten how this 
was set up, but who would make the determination about bad m: inage- 
ment and whether it would come within the meaning? 


Mr. Marerz. Certainly if this committee report were to be followed, 
the Attorney General would not be able to typ eed against a merger 
1e banks was in failing 


resulting from a situation where one of t 
condition. 

Mr. Jenntnes. Yes. Weagree on “failing.” 

Mr. Marerz. And I think the Attorney General would be unable 
to proceed against the other situations specified in that report. 

Mr. Giwyry. I think we will make an effort to rationalize that and 


get to doing it. It may take a little more thinking than I can do at 
the moment. 


(Subsequently, the following was received from Mr. Gidney :) 


TREASURY DEPARTMENT, 
COMPTROLLER OF THE CURRENCY, 
Washington, March 21, 1957 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


DEAR Mr. CHAIRMAN: When I appeared before your committee on March 7, 
1957, the request was made that we supply to the committee a list of the types 
of bank-merger situations the we would approve under a test based on a statu- 
tory provision requiring that consideration be given to whether the effect thereof 
may be “to lessen competition unduly or to tend unduly to create a monopoly” 
but would not approve under a test based on a provision reading “substantially 
to lessen competition or to tend to create a monopoly.” 

I stated to the committee that we foresaw difficulty in replying to the question 
in the exact manner indicated but that we would give our best efforts to work- 
ing out something. We have studied the matter carefully and have been obliged 
to conclude that it is not feasible to supply such a list in the form suggested. 

We are very much concerned about the possible effect which would result from 
use of Clayton Act language in an amendment to the banking statutes because 
of the many court decisions have no relation to banking cases which may serve 
to define and limit the construction and interpretation that may be placed on such 
language. As you know, in recent cases the courts and the Federal Trade Com- 
mission have concluded that a substantial lessening of competition might result 
in cases where as little as 6.7 percent, 2014 percent, and 23 percent of the re- 
spective markets were affected. The application to banks of such percentages 
as these would not in the vast majority of instances be in the public interest. 

As you also know, there is now pending in the Senate S. 1451, the proposed 
Financial Institutions Act of 1957, which would require Federal approval for 
bank mergers, and which would provide that the appropriate Federal super- 
visory agency shall not take action as to any merger transaction without first 
seeking the views of the other two Federal banking agencies with respect to 
whether the effect may be “to lessen competition unduly or to tend unduly to 
create a monopoly.” This provides a method whereby these qualified authorities 
must consult together on this problem and reach a conclusion as to application 
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of this standard. Under this standard these agencies would not be bound by 
decisions which the banking industry and agencies had no part in making but 
which have been rendered in the case of nonregulated industries not analogous 
to the regulated industry of banking. 

In the light of the statement of the Court in the Transamerica case that “the 
lessening of competition and the tendency to monopoly must appear from the cir- 
cumstances of the particular case,” we think we should not attempt to supply con- 
clusions as to the meaning of the proposed statutory enactments, based on 
hypothetical types of mergers with hypothetical assumptions as to character, 
size, and field of operations of the banking institutions concerned and with 
further assumptions as to surrounding circumstances, including the number 
and relative proximity of other competitive institutions. 

Sincerely yours, 
Ray M. GIPNEY, 
Comptroller of the Currency. 


Mr. Maerz. May | suggest that this committee’s report on H. R. 
5948 be inserted in the record at this point. 
(The report referred to is as follows:) 


[H. Rept. No. 1417, 84th Cong., 1st sess.] 


AMENDING AN Act ENTITLED “AN Act To SUPPLEMENT EXISTING LAWS AGAINST 
UNLAWFUL RESTRAINTS AND MONOPOLIES, AND FOR OTHER PURPOSES,” APPROVED 
OcToBER 15, 1914, As AMENDED (64 Star. 1125; 15 U.S. C. 18) 


The Committee on the Judiciary, to whom was referred the bill (H. R. 5948) 
to amend an act entitled “An act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes” approved October 15, 1914, 
as amended (64 Stat. 1125; 15 U. S. C. 18), having considered the same, report 
favorably thereon with an amendment and recommended that the bill do pass. 

The amendment is as follows: 

1. On page 1, strike out lines 8 and 9 after “Src. 7” 

2. On page 2, strike out lines 1 to 8, inclusive. 

3. Page 2, line 9, strike out “ “No” and insert “No”, 


PURPOSE OF AMENDMENT 


The purpose of the amendment is to eliminate a redundancy in existing law. 
This results from the fact that all transactions prohibited by the first paragraph 
of section 7 are likewise prohibited by the second paragraph of that section. 
For that reason the first paragraph is stricken as unnecessary. The amendment 
makes no substantive change. 


PURPOSE OF H. R. 5948 


The purpose of the proposed legislation is to prevent bank mergers achieved 
by acquisition of assets where the effect may be substantially to lessen competi- 
tion or to tend to create a monopoly in any section of the country. Section 7 
of the Clayton Act, as amended by the Celler-Kefauver Act, covers bank mergers 
achieved by stock acquisitions, but fails to cover bank mergers accomplished by 
means of asset acquisitions. This gap in existing law has no logical basis in 
view of the fact that a purchase of assets has a more enduring effect than a 
purchase of stocks and thus is even more inimical to competition. The present 
bill would plug the gap in existing law and provide the Federal Reserve Board 
and the Attorney General with the same authority to move against asset acqui- 
sitions by banks as against stock acquisitions. 


HOW H. R. 5948 AMENDS EXISTING LAW 


H. R. 5948 would amend section 7 so as to prohibit the acquisition by a bank 
of assets as well as stock of another bank where the effect may be substantially 
to lessen competition or to tend to create a monopoly in any section of the coun- 
try. In the first paragraph of the reported bill corresponding to the second para- 
graph of section 7 as it now stands, after the word “Commission” the following 
words are included: “and no bank, banking association, or trust company”. 
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HISTORY OF ANTIMERGER LEGISLATION IN THE BANKING FIELD 


The Sherman Act of 1890 established the guiding principle of our national 
policy that free competition and not monopoly was to be the law of trade in this 
country. Unreasonable restraints of trade or monopolies in the banking field as 
in all other sectors of American business were banned regardless of the methods 
used. This included mergers accomplished by either stock or asset acquisitions 
which injuriously affected competition. 

A purpose of the Sherman Act and supplementary legislation has been indi- 
cated by Judge Learned Hand: “To perpetuate and preserve, for its own sake 
and in spite of possible cost, an organization of industry in small units which can 
effectively compete with each other.”* This objective applies to banks as well. 

“Ours has been traditionally a banking system composed of a large number of 
independent banks, serving the local needs of local customers. In this respect 
our system differs from the banking systems of Canada or Great Britain where 
a few large branch systems are spread across the entire country.” * 

Less than a decade after the passage of the Sherman Act there began a great 
merger wave in the American economy which extended through 1907. Huge com- 
bines such as the United States Steel Corp. were formed, in most part through 
the purchase of stock. It was largely in the context of this merger movement 
that Congress again considered the entire subject to determine whether additional 
legislation was necessary to protect the economy against overconcentration and 
monopoly. This consideration resulted in passage of the Clayton Act in 1914 
which prohibited and made unlawful certain trade practices that, as a rule, singly 
and in themselves, are not covered by the act of July 2, 1890, or other existing 
antitrust acts. By making these practices illegal, Congress intended to arrest 
the creation of trusts, conspiracies, and monopolies in their incipiency and before 
consummation. 

Section 7 of the Clayton Act dealt with mergers and prohibited any corporation 
(including a bank, banking association, and trust company) from acquiring the 
stock of another where the effect might be to substantially lessen competition 
between the corporation whose stock is acquired and the corporation making the 
acquisition, or to tend to create a monopoly in any line of commerce. Respon- 
sibility for enforcing the prohibition against stock acquisitions by banks was 
vested concurrently in the Federal Reserve Board and the Attorney General. 

Congress did not legislate against mergers achieved by acquisition of assets 
since up to that time most acquisitions took the form of stock purchases. 
Mergers by asset acquisitions were relatively unimportant by contrast. This com- 
mittee in its report dated August 4, 1949, to accompany the Celler-Kefauver bill 
observed (p. 4) that “there were solid reasons behind this predominance of stock 
acquisitions. It is much easier to purchase stocks than assets. ‘This is especially 
true in the case of holding companies which mushroomed during this early merger 
movement, since the holding company can readily exchange some of its shares for 
the stock of the company to be absorbed. Moreover, stock acquisitions are pecul- 
iarly suitable in any era which is characterized by the flotation of enormous 
amounts of watered stock. The prevailing method of promoters in bringing to- 
gether these huge consolidations was to form a great holding company, which 
would then issue under its own name vast amounts of stock. Vart of the stock so 
issued would be used to pay off the owners of the separate companies absorbed in 
the consolidation. The greater the amount of watered stock, the easier it was 
to absorb companies through the medium of stock transfers.” * 

The wording of section 7 prohibiting mergers achieved through stock acquisi- 
tions left a widely exploited gap. Banks and other corporations could acquire 
the assets of other firms and thus avoid altogether? the provisions of section 7, 
or they could purchase the stock of other firms and exercise the control thus 
obtained to acquire their assets. Although the stock purchase might have been 
in violation of section 7, the regulatory body was ousted of jurisdiction if the 
assets were converted prior to its final order.‘ 


1United States v. Aluminum Co. of America, 148 Fed. (2d) 416, 429 (C. A, 2). 

“Concentration of Banking in the United States, staff report of the Board of Governors 
of the Federal Reserve System, September 10. 1952. 

3’ House Committee on the Judiciary, Rept. No, 1191, 2d sess., to accompany 
H, R. 2734. 

4 Federal Trade Commission v. Western Meat Co., Thatcher Manufacturing Co. v. Fed 
eral Trade Commission, and NSirift and Co. vy. Federal Trade Commission, 272 U. S. 554: 
{rrow-Hart and Hegeman Electric Co. Vv. Federal Trade Commission, 291 U. 8S. 587, 
Member banks of the Federal Reserve System are now with a few limited exceptions pro 
hibited by Federal law from purchasing corporate stocks. Various State statutes prescribed 
similar limitations. 
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This gap insofar as it applied to nonbanking corporations was closed by the 
Celler-Kefauver Antimerger Act of 1950 which included asset acquisitions within 
the purview of section 7 and prohibited mergers which may substantially lessen 
competition whether accomplished through asset or stock acquisitions. How- 
ever, because of the revisions made in subsequent versions of antimerger bills, 
it became impracticable to include within the scope of the Celler-Kefauver Act 
eorporations other than those subject to the jurisdiction of the Federal Trade 
Commission. Therefore, asset acquisitions by banks remained unaffected by 
the new law since authority to enforce the provisions of section 7 dealing with 
banks are vested in the Federal Reserve Board and not in the Federal Trade Com- 
mission. This limitation had the effect of deferring the question of inclusion 
of banks within the asset acquisition clause of section 7. 

-articularly in light of the rash of bank mergers in recent years this commit- 
tee believes that this question must be dealt with now; that the same considera- 
tions which impelled the Congress in 1950 to include asset acquisitions by corpo- 
rations subject to the jurisdiction of the Federal Trade Commission apply with 
equal if not greater force at this time to asset acquisition by banks. 

The Federal administrative agencies concerned with H. R. 5948 are in agree- 
ment that the standards of section 7 of the Clayton Act should be applied to 
bank mergers achieved by asset acquisitions. 

The Department of Justice takes the position that H. R. 5948 would “plug a 
loophole left by present section 7’s failure to cover asset acquisition by Banks 

* * *° To apply this Clayton Act standard to bank asset acquisitions as it 
now does to bank stock mergers, is the clear aim of H. R. 5948. * * * This aim 
the Department of Justice as well as interested banking agencies heartily en- 
dorse.”’ ° 

The Federal Trade Commission approves H. R. 5948 and “fully sympathizes 
with and supports its purpose.” * 

The Federal Reserve Board “favors the objective of this legislation.” ° 

The Comptroller of the Currency is “in accord with the general purpose of 
H. R. 5948. * * * It is no less important to have competition in banking when 
this can be done soundly, as it is in other fields of commerce and industry.” ® 

The Federal Deposit Insurance Corporation joins “in recommending that ap- 
propriate legislation on this snbject should be enacted and we heartily endorse 
it.” 10 . 

EXPLANATION OF H. R. 5948 


In its simplest terms the present bill prevents the circumvention of section 7’s 
prohibition on the purchase of bank stocks through the purchase of bank assets. 

The bill represents no departure whatsoever from the basic principles of 
section 7 of the Clayton Act, nor does the committee believe that the characteris- 
tics of the banking industry are so unique as to justify a departure. The commit- 
tee agrees with Assistant Attorney General Barnes, head of the Antitrust Divi- 
sion, Department of Justice, who testified that “this committee should weigh 
earefully the wisdom of tailoring section 7’s strictures to the assertedly unique 
needs of the banking industry. In the more than 60 years since the Sherman 
Act’s passage no one has suggested its provisions did not apply to banks as well 
as to all other sectors of American business. Similarly, in the Transamerica case, 
never was it urged that unamended section 7 did not apply with equal force to 
both banks and nonbanking corporations. And finally, in its 1950 amendment to 
section 7, Congress reiterated prohibitions on stock acquisitions to fit banks the 
same as all other corporations. Against this background, * * * this committee 
should move slowly in creating or encouraging special antitrust treatment for 
banks.” ™ 

Although the Attorney General now can proceed under the Sherman Act 
against mergers accomplished by asset acquisitions which restrain competition 
unreasonably, section 7 of the Clayton Act as proposed to be amended by the 
present bill would provide a far more effective weapon. The Clayton Act re- 
quires proof only of a reasonable probability of substantial lessening of com- 
petition, whereas the Sherman Act requires proof that competition has actually 


° Hearings, p. 11. 
® Hearings, p. &. 

7 Hearings, p. 3 

5‘ Hearings, p. 50. 
® Hearings, p. 71. 
1 Hearings, p. 57. 
"1 Flearings, p. 11. 
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lessened. Thus this bill would allow Federal enforcement agencies to cope with 
bank mergers well before they have attained such effects as would justify a 
Sherman Act proceeding. 

The bill applies the Celler-Kefauver Act standards to asset acquisitions by 
banks. Therefore a bank merger, consolidation, or assumption of liability to 
pay deposits will be unlawful if there is a reasonable probability that it will have 
the effect of (1) substantially lessening competition or (2) tending to create a 
monopoly. As under the present act these two tests of illegality are intended to 
be similar to those which the courts have applied in interpreting the same lan- 
guage in other sections of the Clayton Act. That is to say that where, for 
example, a leading bank proposes to acquire a strong, healthy competing bank 
whose share of the market is quantitatively substantial, the test of illegality has 
been met. See Standard Oil of California v. United States (337 U. S. 293). 
Further or more extended economic inquiry would be unnecessary since it was 
not the intent of this committee in recommending passage of the Celler-Kefauver 
bill to require examination of all economic factors appropriate in Sherman Act 
eases. 

Some of the testimony before the committee suggested that the bill should 
prohibit acquisitions of bank assets and bank mergers and consolidations only 
where they would tend “unduly” to lessen competition or “unduly” to create a 
monopoly, rather than “substantially” to lessen competition or create a monopoly 
as provided in the bill. It was contended that a test of “undue” lessening of 
competition would provide greater flexibility by permitting the approval of 
mergers and consolidations which for particular reasons would not be contrary 
to the public interest. 

The committee recognizes that in some circumstances a transaction may not be 
contrary to the policy of the antitrust laws even though it may lessen competi- 
tion. In the International Shoe Company case (280 U. S. 291), the Supreme 
Court held that where the concern acquired is ‘‘a corporation with resources so 
depleted and the prospect of rehabilitation so remote that it faced the grave 
probability of business failure * * * the purchase of its capital stock by a 
competitor (there being no other prospective purchaser), not with a purpose to 
lessen competition, but to facilitate the accumulated business of the purchaser 
and with the effect of mitigating seriously injurious consequences otherwise 
probable * * * does not substantially lessen competition or restrain.commerce 
within the intent of the Clayton Act.” 

On the same principle, the acquisition by a bank of the assets of another bank 
should not be precluded where otherwise there would be a reasonable probability 
of the ultimate failure of the acquired bank or where, because of inadequate 
management, the acquired bank’s prospects for survival seem dim. 

In addition to the acquisition of a bank which otherwise would be faced with 
the possibility of failure, there are other circumstances in which, from a banking 
standpoint, the acquisition of a bank by another bank may be desirable; as, for 
example, where the acquisition is the most practicable means of dealing with 
a problem bank having inadequate capital or unsound assets or where the ac- 
quired bank has no adequate provision for management succession. Also, where 
several banks in a small town are compelled by an overbanked situation to 
resort to unsound competitive practices which may eventually have an adverse 
effect upon the condition of the banks, the merger of two or more of the banks may 
well be in the public interest. The same principle applies where there are not 
adequate banking facilities. These various situations are illustrative of the cir- 
cumstances where the consummation of the transaction would not be contrary 
to the public interest. 

In view of the fact that the Clayton Act has always used the words “sub- 
stantially to lessen competition,” the committee thinks it preferable not to change 
this language by substituting the word “unduly.” At the same time, the com- 
mittee believes that the present bill should not be interpreted as prohibiting 
bank mergers in situations such as those described. 

Representatives of several Federal bank supervisory agencies suggested amend- 
ments to the present bill giving each of these agencies exclusive authority in 
its field of operations to approve or disapprove proposed bank mergers. This 
authority would be exercised in accordance with the provisions of section 7. 
Fundamental to these proposals would be denial to the Attorney General of the 
right to intervene in a bank merger situation. 

Under present law authority for enforcement of the Clayton Act including 
section 7 where applicable to banks is vested in the Federal Reserve Board 
under section 11 and in the Attorney General concurrently by reason of the 
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provisions of section 15 of the act which make it the duty of the several United 
States district attorneys, under the direction of the Attorney General, to institute 
proceedings to prevent and restrain violations. The proposal to oust the Attorney 
General of enforcement responsibility would thus alter the established statutory 
scheme in a manner which this committee believes highly inadvisable for reasons 
pointed out by Assistant Attorney General Barnes: 

“This congressional decision to give the Department of Justice some say in 
enforcement of bank merger prohbitions is firmly rooted in enforcement realities. 
Without the Department’s right to intervene, there might be as many different 
views of section 7’s standards and scope as there were agencies charged with its 
enforcement. The result could well be disparities in view which in turn spell real 
enforcement inequities. Enforcement effectiveness as well requires some proce- 
dure for this Department's intervention. Otherwise, in its overall responsibility 
for section 7’s enforcement the Department would be bound by bank merger prece- 
dents it had no voice in picking or shaping.” ” 

Beyond that, it may be noted that the Attorney General has in effect a so-called 
merger clearance procedure whereby parties to a proposed merger or acquisition 
may obtain advice from the Attorney General as to whether or not he would 
institute proceedings under the antitrust laws should the transaction be consum- 
mated. This existing clearance procedure will be fully applicable where one 
bank proposes to acquire the assets of another. In this way parties to the pro- 
posal may obtain the views of the Attorney General before going ahead. 


PACE OF BANK MERGER ACTIVITY 


A rash of bank merger activity has been taking place in recent years which bas 
had a marked impact on concentration of the Nation’s banking facilities. In the 
5-year period from 1950 to 1954 a total of 594 of the country’s commercial banks 
have disappeared by way of merger or consolidation. These, in the main, were 
not weak, unsound banks that needed rescue in the depression pattern, but 
strong, competitive, and in many cases.very sizable institutions. Of this number 
274 were absorbed by large banks having total assets of $100 million or more. 
Of the banks so absorbed 153 had total assets of less than $10 million, 88 had 
assets of from $10 million to $50 million, and 33 had assets of more than $50 
million. 

Bank mergers have gone up steadily in the last several years. A total of 100 
bank mergers, consolidations, and absorptions took place in 1952, which was the 
largest yearly number since 1939. The number grew to 116 in 1953 and 207 in 
1954. Even more significant, the total for 1955 may reach around 240. This 
merger trend the Federal Reserve Board indicated “is a matter of deep concern” 
particularly since “competition is one of the strongest single factors which safe- 
guard a sound banking system.” 

In New York City alone, in the last 7 years, there have been 17 bank mergers. 
Since the first of this year the New York City area has experienced, in terms 
of total deposits, the three largest bank mergers in the history of the country 
First in March 1955, the Chase National Bank with total assets of $5,669 million 
merged with the Bank of Manhattan Co. with assets of $1,629 million and the 
Bronx County Trust Co, with assets of $76 million. This merger provided the new 
entity, the Chase Manhattan Bank, with total assets of $7,374 million or 21.7 
percent of total assets of all banks in New York City and jumped it to first place 
in New York City and second place in the Nation. 

Also, in March 1955. the National City Bank of New York with total assets of 
$5,767 million merged with the First National Bank of New York with total assets 
of $713 million. Less than month later the Bankers Trust Co., with assets of 
$2,207 million acquired the Pubiic National Bank & Trust Co. of New York 
with assets of $562 million. This was only the last of a series of acquisitions 
by Bankers Trust Co., which had absorbed since 1940 the Title Guaranty & Trust 
Co., Lawyers Trust Co., Flushing National Bank, the Commercial National Bank 
& Trust Co., and the Bayside National Bank. 

These mergers have resulted in a steadily increasing bank deposit concentra- 
tion in New York City. In 1900 that city’s 4 largest bank had 21 percent of the 
total deposits ; now the 4 largest banks have about 61 percent of all deposits. 

This wave of bank mergers is not peculiar to New York City. In Philadelphia, 
for example, the Pennsylvania Co. for Trusts and Banking, which is now the 


12 Hlearings, p. 11. 
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second largest bank in the area with total assets of approximately $805 million, 
proposes to merge with the First National Bank whch is fifth in size with total 
assets of $218 million. The consolidated bank would have total assets of about 
$1,023 million which would make it the largest, banking institution in the area 
with control of 25.3 percent of total banking assets. 

This is just the most recent of a series of bank mergers that has occurred in 
Philadelphia. In 1953 the Tradesman’s National Bank & Trust Co. with total 
assets of $139,801,596 merged with the Land Title Bank & Trust Co. which had 
assets of $96,378,000. Also in 1953 the Girard Trust Corn Exchange Bank with 
assets of $579,978,000 acquired the National Bank of Germantown with assets 
of $39,833,482. The Girard Trust Corn Exchange Bank itself resulted from a 
inerger in 1951 between the Girard Trust Co., one of the hundred largest banks 
in the Nation, with the Corn Exchange National Bank & Trust Co., another 
leading bank. 

In Pittsburgh the Mellon National Bank & Trust Co. now controls 61 percent 
of the total bank assets in that area. This has been accomplished by a long 
process of absorbing a number of smaller institutions. 

In Providence, R. I., the Industrial Trust Co., with assets of $312 million, 
merged with the Providence Union National Bank with assets of $168 million. 
The resuitant Industrial National Bank now owns 57.7 percent of all assets 
while the first two banks in that city own 93.3 percent of all assets. 

In California during 1954 the First Western Bank & Trust Co. of San Fran- 
cisco, itself a subsidiary of Transamerica Corp., acquired 14 other California 
banks and increased its assets in the process from $333,537,000 to $798,645,000. 

These are only a few examples of the bank merger activity going on throughout 
the Nation which is wiping out competition of strong independent banks and 
strengthening the position of the giant banking institutions. In fact, considering 
national banks alone, some 494 banks have been absorbed between 1950 and 
May 1, 1955, involving in excess of $13,478 million. 

There is every indication that this wave of bank mergers and consolidations 
will increase in intensity. Additional precautions are necessary to preserve the 
competition which still exists and to guard against the very real possibility that 
banking credit which is the lifeblood of our entire economic system will to an 
ever-increasing extent be dominated in the hands of a small, tightly knit group. 

At present concentration of financial power stands at a point where the 100 
largest commercial banks hold approximately 46 percent of all the assets of all 
the commercial banks in the country, more than 14,500 in number. These 100 
largest banks hold more than 48 percent of the Nation’s bank deposits. In 10 
of the Nation’s 16 leading financial centers, 4 banks owned more than 80 percent 
of all commercial bank assets. In 9 of these financial centers, 2 banks owned 
more than 60 percent of all commercial bank assets. In each of these 16 centers 
as indicated by the following table, the first 2 banks owned more than 40 percent 
of all commercial bank assets; the first 4 banks more than 60 percent. 


Percentage of total assets owned by largest banks in principal financial centers 


4 largest |] 2 largest Largest | | 4 largest 2 largest | Largest 


} 
Percent Percent Percent || | Percent 


Percent Percent 
New York ; 60 41.6 22.0 |; Dallas. _.. } 84 | 64.9 | 32. 


Providence __- 98 93.3 7 || Atlanta : 92 | 63.9 | 
Pittsburgh 87 79.2 11.0 |; Richmond 84 | 55.9 | 
Minneapolis 87 76 39.7 || Kansas City ‘ 53.7 | 
Cleveland 97 72.3 | .7 || St. Louis ait 58 | 53.5 
Boston 83 71. 52.2 || Baltimore odes | 44.9 
Chicago 84 66. .1 |} Philadelphia... .__- 44.6 
Detroit 90 65. § 5. Washington... -..| 43.0 


COwnNnsw 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the House of Representatives, there 
is printed below in roman existing law in which no new change is proposed, the 
matter proposed to be stricken out is enclosed in black brackets, and new matter 
proposed to be added is shown in italics: 
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“SEcTION 7 oF AN Act Approvep Ocrosper 15, 1914, As AMENDED 
(64 Stat. 1125; 15 U. 8S. C. 18) 


“Sec. 7. [That no corporation engaged in commerce shall acquire, directly or 
indirectly, the whole or any part of the stock or other share capital and no corpora- 
tion subject to the jurisdiction of the Federal Trade Commission shall acquire the 
whole or any part of the assets of another corporation engaged also in commerce, 
where in any line of commerce in any section of the country where the effect of 
such transaction may be substantially to lessen competition, or to tend to create 
a monopoly.J 

“No corporation shall acquire, directiy, or indirectly, the whole or any part of 
the stock or other share capital and no corporation subject to the jurisdiction of 
the Federal Trade Commission and no bank, banking association, or trust company 
shall acquire, directly or indirectly, the whole or any part of the assets of one or 
more corporations engaged in commerce, where in any line of commerce in any 
section of the country, the effect of such acquisition, of such stocks or assets, or the 
use of such stock by the voting or granting of proxies or otherwise, may be sub- 
stantially to lessen competition, or to tend to create a monopoly.” 


Mr. Gipney. This is your copy, but we undoubtedly have one up 
here. 


Mr. Matrrz. May I also, Mr. Chairman, offer for the record Mr. 
Gidney’s prepared statement, together with a letter received from the 
Acting Secretary of the Treasury. 

Mr. HorrzaaNx. Without objection. 

(The documents referred to are as follows :) 


STATEMENT OF RAy M. Gronrey, COMPTROLLER OF THE CURRENCY 


Mr. Chairman and members of the committee, it is a pleasure to come before 
your committee again to discuss proposed legislation concerning bank mergers 
and consolidations. The bills presently under consideration are H. R. 264 and 
H. R. 21438. 

The Treasury Department is opposed to both of these bills in their present 
form because both would make section 7 of the Clayton Act applicable to asset 
acquisitions by banks in the form of consolidations, mergers, and asset pur- 
chases with concurrent assumption of deposit liabilities. The effect of these bills 
would be to place concurrent authority over the competitive aspects of bank 
mergers in the Department of Justice and the Board of Governors of the Fed- 
eral Reserve System and divest the Comptroller of the Currency, who is charged 
by law with the supervision of 4,675 national banks having $11 billion, or 
54 percent of the commercial banking assets of the Nation, and the Federal 
Deposit Insurance Corporation which participate in the supervision of 6,727 
State-chartered commercial banks with resources of over $29 billion, of the 
power and authority to make decisions vitally affecting the welfare of banking. 

A brief summary of the status of the Nation’s banking units and the dual 
banking system is as follows: 


{Figures in millions; all figures as of June 30, 1956] 


Members of both | | Not members of 
| the Federal Re- | Members of Fed-| Federal Reserve 
Type of bank serve System and eral Deposit In- | System or Fed- 
Federal Deposit surance Corpo- | eral Deposit In- 
Insurance Cor- ration only. } surance Corpora- 
poration. | tion, 


, io : | o- D ihe 
No. | Total re- No. | Totalre- | No. | Total re- 
sources sources | sources 


| 
| 
| 
| 


National banks | 4,667 | 2$110,703; 2 $133 | 2 $200 
State commercial banks 1, 829 364,090 | 6,7 # 29, 327 | 7 5 2, 393 
Mutual savings banks 3 | 327 2 424,244 30! 5 8, 150 


Total 6, 499 | 174, 820 5, O51 | 53, 704 f 10, 743 


! Outside continental United States 
2 Supervised by Comptroller of the Currency. 
} Supervised by State banking department and the Federal Reserve System. Includes 1 nondeposit 
trust company which is not insured. 
‘ Supervised by State banking departments and the Federal Deposit Insurance Corporation 
Supervised by state banking departments only 
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RECAPITULATION 


| Number | Branches Total re- 

ae | sources 
aes aan IM fu 3 x Te E 
National banks - - so 4, 675 3, 408 $111, 036 
State commercial banks_- ; | 9, 026 3, 815 | 95, 810 
Mutual savings banks _ - 528 | 342 32, 421 
Head offices__- ‘ | 14, 229 | 7, 565 | 239, 267 
Branches. OTE wis i, 565 

Total banking offices... > 21, 794 | 
J 


Our population of 170 million is served by over 14,000 banks with almost 22,000 
banking offices, or 1 bank for each 12,000 of population or 1 banking office for 
each 7,800 of population. The banking system has reached its present status 
by evolution and growth and is at a high stage of usefulness and soundness. In 
considering the availability of facilities for receiving savings of the public and 
affording real estate mortgage credit, it must be realized that savings and loan 
associations, numbering 6,100 and with total offices of nearly 7,000 and total assets 
of over $40.6 billion as of June 30, 1956, are serving the public today. About 
16,000 credit unions with total assets of about $3 billion are also operating and 
extending credit. It is clear that facilities of commercial and savings banks and 
of savings and loan associations and credit unions are adequate to give well- 
rounded service to depositors, savers, borrowers, and users of many other services. 
For effective and healthy competition there must be adequacy of financial 
resources, competency of Management, and, last but not least, the will to com- 
pete. These factors are present in our banking system today, probably in a 
higher degree than ever before. 

Much has been said of concentration of banking power. As previously stated, 
there were on June 30, 1956, 14,229 banks, trust companies, and savings banks in 
the United States. This compares with a total of 14,636 5 years ago. It appears 
from studies made in our Office that, while showing substantial growth, the large 
units in the aggregate are not increasing their percentage of deposit business. 
To illustrate, we find that at the end of 1940 the 100 largest commercial banks 
held 58 percent of the total deposits held by all commercial banks. At June 30, 
1956, the 100 largest commercial banks held 46.7 percent of the deposits held by 
all commercial banks. This relative lessening in the proportion of deposits held 
by these banks has been in part due to the tremendous growth in banks of inter- 
mediate size. Our studies indicate that in distribution of deposits between banks 
in our larger cities there is a tendency to lessen somewhat the proportion held 
by the largest single institution in each city. Thus it seems clear that competi- 
tion is most vigorous and that it is not possible to show the existence of banking 
monopoly in any area that will support banking competition or to make a con- 
vincing showing of tendency toward monopoly. 

Banking has other safeguards which serve to maintain adequate competition. 
It is a closely supervised and regulated industry. There are limitations npen 
entrance into the banking business and limitations upon the establishment of 
branches. There are also provisions that National banks and State banks 
that are members of the Federal Reserye System or the Federal Deposit Insur- 
ance Corporation shall not pay interest on demand deposits and shall not pay 
a rate of interest on time and savings deposits above that permitted by Federal 
Reserve or Federal Deposit Insurance Corporation regulations, thereby eliminat- 
ing competition for such deposits based upon the rate of interest paid. The 
maximum legal interest rates that may be charged on loans are in general 
governed by State statutes. The maximum amount of a loan that may be 
granted to a single individual or interest is governed by Federal and State 
statutes. Types of investment securities, based on credit quality standards, 
and the maximum amount that may be invested in the obligations of a single 
obligor, are governed by Federal and State statutes. Reasonable credit stand- 
ards must be maintained in granting loans within the framework of the statutes 
noted above. Competition among and between banks takes place within an orbit 
greatly influenced by the policies of Federal fiscal and monetary authorities 
which exercise an important measure of control upon the availability of credit. 
Banks, for practical purposes, have only one completely free area in which 
to compete, and that is in service to the banking public. This is governed very 
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largely by the ability, progressiveness, aggressiveness, and capability of indi- 
vidual bank managements. Since a small country bank cannot provide adequate ) 
service or credit to a large corporation, size is a factor limiting such institutions 
to their natural field, with within that field size alone does not militate against 
the ability of a bank to compete. Banks of varying sizes, unlike business con- 

cerns, do not suffer such disadvantages as a lack of ability to command quantity 

discounts on purchases, because a bank’s merchandise consists of service and 

its deposits which enable it to make loans and buy investment securities. The 

smaller bank’s net earnings from operation in relation to each dollar of deposits 

compare favorably with those of larger banks. The small bank has relatively 

the same access to credit from the Federal Reserve bank or its correspondent 

banks as its larger competitors. It is our observation that access to capital 

has been relatively as available to small as to larger banks. 

In contrast to other forms of corporate organizations, banks are not able 
to establish branches outside of their own States. Limitations considered ap- 
propriate and adequate have been placed upon holding-company control of banks 
by the Bank Holding Company Act of 1956 with prohibition of purchase of 
additional banks across State lines. Acquisitions by purchase of stock have 
been under section 7 of the Clayton Act. In the case of the Board of Governors 
of the Federal Reserve System against Transamerica Corp., the proceedings were 
under section 7. The Department of Justice did not take part in this litigation. 
As you are aware, the decision was adverse to the Board of Governors. 

Under existing statutes, the Comptroller of the Currency is required to ap- 
prove or deny all consolidations, mergers, and purchases where the continuing 
or acquiring bank is to be a national bank. The 48 State banking departments 
oceupy a similar position where the continuing or acquiring bank is a State- 
chartered institution. However, if the continuing or acquiring State-chartered 
bank is a member of the Federal Reserve System, and a diminution is to occur 
in the combined total of the merging banks’ capital or surplus, the approval 
of the Board of Governors of the Federal Reserve System is also required 
to the transaction. If the continuing or acquiring State-chartered bank is not 
a member of the Federal Reserve System, but is insured by the Federal Deposit 
Insurance Corporation, and the combined total of the merging banks’ capital 
or surplus will be reduced, the approval of the Federal Deposit Insurance 
Corporation is also required to the transaction. 

Even though the existing statutes do not expressly so require, it is and has 
been the practice of the Comptroller's Office in passing upon all asset acquisi- 
tions by national banks in the form of consolidations, mergers, and purchases 
to consider their competitive aspects. When approval is requested for any of 
these tranactions, the proposal is examined in the light of the primary duty 
of the Comptroller to exercise the responsibilities placed upon him in such 
a way as to promote a strong and sound national banking system, and one 
which will grow with American business and industry so that it can provide 
the financial services necessary for the continued growth of our economy. Con- 
sideration is given to the effect of the transaction upon the probable competitive 
situation. This is on the basis of the public interest, maintenance of a healthy 
banking situation, and maintenance, and even intensification, of competitive 
banking. I would challenge any conclusion other than that banking competition 
in the United States has been growing steadily more vigorous, more effective, 
and rendering banks more serviceable to the public. We are closely familiar 
with the situation in each city, und we know that competition is not being 
diminished but is being maintained on a healthy and aggressive basis. Not 
only is that true as between banks but there have come into the situation factors 
such as finance companies, personal-loan companies, savings and loan associa- 
tions, and credit unions, which furnish many opportunities for the public to 
satisfy various types of credit needs. The lending activities of insurance com- 
panies have brought extenions of credit to large borrowers in a tremendously 
large aggregate. We believe that healthy competition between banks is of vital 
importance and should be maintained and encouraged. In determining the 
competitive effects, the more important factors considered include the following: 

1. The number, and the capital structure, deposits, and loans of banks operat- 
ing in the city and area served. A comparison of the projected percentage of 
total banking resources in the field of operations to be held by the merged bank 
with those of competing banks provides one factor for consideration in consider- 
ing the possible effect of the merger on banking competition. 
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2. Even more important than numbers are the policies and practices of the 
merging banks in the matter of lending activities. A comparison of the lending 
policies and a comparison of the character and volume of loans to manufacturers, 
commercial enterprises, farmers, brokers, homeowners, and consumers, and the 
extent to which the banks have common borrowers provide an insight into the 
extent to which the merger might affect competition in the loan field. 

3. The deposit structure of the banks involved, including the relative volume 
of demand, savings, and public-fund deposits; the character of those deposits 
such as deposits of banks, corporations, small-business enterprises, farmers, and 
individuals; the amount of the average deposit: and the number of common 
depositors aid in disclosing the extent to which the merger might affect compe- 
tition in the deposit field. 

4. The geographic distribution of any branch offices of the merging banks as 

related to the nature and extent of existing competition offered by those branches 
and the competition that would be provided by other banks if the merger were 
to be approved. 
5. The extent of the activities of the banks in the fiduciary field. The com- 
parative volume of the assets of the trust departments of the merging banks, 
the relative volume of such fiduciary activities as pension trusts and profit-shar- 
ing funds, agency court, testamentary, corporate, and other fiduciary activities, 
and the number of accounts in common give an insight into the extent to which 
the merger might affect competition in the trust field. 

6. A comparison of interest rates on loans and deposits and service charges of 
the merging banks, and also a comparison in these respects with competing banks 
which would be available to the public if the merger were to be approved. 

7. The extent to which lending institutions other than banks are a factor of 
importance in supplying the credit needs of the section and as such may be con- 
sidered as providing competition to banks. 

In varying degrees each of the above factors relating to competition has a 
bearing on whether a proposed acquisition of assets might affect competition 
in an unhealthy manner or tend to create a monopoly. If some of the competi- 
tive factors appear to indicate probable lessened competition, these factors are 
weighed against elements of desirability or need which may be present in the 
banking factors in arriving at a final decision. It goes without saying that if 
the proposed asset acquisition fails to meet reasonable banking standards, the 
Comptroller’s approval would be denied on that ground. The officials of the 
Federal bank supervisory agencies, who are intimately familiar with banking in 
all its phases throughout the United States, are best equipped to make decisions 
on these important and vital banking considerations. Legislation giving all or 
part of the supervisory authority now held by the Federal bank supervisory 
agencies to the Department of Justice would require the creation of a new unit 
to specialize in the field and to duplicate the expert staffs already in existence. 

We favor the enactment by Congress of legislation which would require 
Federal approval in the case of all bank mergers, and we believe that in passing 
upon merger proposals the appropriate banking agency should take into con- 
sideration the competitive situation and should disapprove any merger which 
might result in an undue lessening of competition unless important banking 
factors dictate otherwise. 

We believe that the bill passed by the Senate at the last session of Congress 
as 8. 3911 is the form which this legislation should take. It reads: 

“No insured bank shall merge or consolidate with any other insured bank or, 
either directly or indirectly, acquire the assets of, or assume liability to pay any 
deposit made in, any other insured bank without the prior written consent (i) 
of the Comptroller of the Currency if the acquiring, assuming, or resulting bank 
is to be a national bank or a district bank, or (ii) of the Board of Governors 
of the Federal Reserve System if the acquiring, assuming, or resulting bank is 
to be a State member bank (except a district bank), or (iii) of the Corporation 
[Federal Deposit Insurance] if the acquiring, assuming, or resulting bank is to 
be a nonmember insured bank (except a district bank). In granting or with- 
holding consent under this subsection, the Comptroller, the Board, or the Corpo- 
ration, as the case may be, shall consider the factors enumerated in section 6 
of this Act. In the case of a merger, consolidation, acquisition of assets or 
assumption of liabilities, the appropriate agency shall also take into considera- 
tion whether the effect thereof may be to lessen competition unduly or to tend 
unduly to create a monopoly, and, in the interests of uniform standards, it shall 
not take action as to any such transaction without first seeking the views of 
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each of the other two banking agencies referred to herein with respect to such 
questions; and in such a case the appropriate agency may also request the 
opinion of the Attorney General with respect to such question.” 

This provision is included in the proposed “Financial Institutions Act of 
1957,” S. 1451, reported to the Senate on March 4, 1957, by the Senate Committee 
on Banking and Currency. 

We have noted criticism of the use of the word “unduly” instead of “substan- 
tially” in relation to lessening of competition. It may be of interest that the 
word “unduly” was included in Proposed Remedial Legislation, a staff report to 
Subconunittee No. 5 of the Judiciary Committee, House of Representatives, 
transmitted September 17, 1952. It was included in H. R. 2115 introduced by 
Chairman Celler in 1955. It seems to us that it is a proper standard for the 
suidance of bank supervisors in passing upon mergers. In contrast, the term 
“substantially to lessen competition” has tended to be interpreted so restrictively 
as to make it unsuitable for use in connection with bank mergers. This is illus- 
trated in the testimony of Assistant Attorney General Stanley N. Barnes before 
a subcommittee of the Senate Committee on Banking and Currency on 8. 3911 
on June 18, 1956. Following is a part of a discussion between Senator Frear 
(Delaware) and Assistant Attorney General Barnes: 

“Senator Frear. Does the lessening of competition in the eyes of the Justice 
Department necessarily mean it is not in the public interest? 

“Mr. Barnes. Yes. That is the tendency. That is one of the two standards 
established by section 7 of the Clayton Act. That is Congress’ decision and not 
the Justice Department. It may tend to create a monopoly or substantially 
lessen competition. Those are-our working tools, 

“Senator Frevr. Yes, but if any two banks in an area merge the Justice 
Department can say it lessens competition because there is just one bank after 
the merger, and it definitely lessens competition because there is no competitor 
there. Does the Justice Department say that is not in the public interest because 
it does lessen competition? 

“Mr. Barnes. By enacting Clayton Act, section 7, Congress has already pro- 
claimed the public interest in promoting competition. The Justice Department 
simply applies the standards that Congress has given us, 

“Senator Frear. I am glad you said that. So then when you are talking about 
lessening competition, you do not view that in the light of the public interest. 

“Mr. Barnes. That is correct. And the reason why we do not is because Con- 
gress has not said, ‘Look. See if it lessens competition and then whether it does 
or not you consider whether it is in the public interest.’ We do not have that 
authority. We do what Congress tells us to. Does it substantially lessen com- 
petition? That is the question for us. 

“That is why I say, the suggestion I made is we can give that one circum- 
scribed opinion on the lessening of competition, and if the banking agencies want 
to say that despite that the public interest demands this merger go through 
that is their responsibility. They may have good reasons for it on which we are 
not competent. We would not object to it as long as we have the right to contest 
it in court if we think they are so wrong it must go to court. 

“Senator Frear. But you follow, pretty much the dictates of Congress. 

“Mr. Barnes. As far as I possibly can, I do so.” 

The standard implied by the phrase “substantially to lessen competition,” when 
applied to bank mergers would seem to have much analogy to the Procrustean 
bed, to which guests were adapted by stretching or cutting off their legs. In 
contrast, the phrase “unduly lessen competition” would permit reasonable adap- 
tation to the financial and economic factors presented without maiming the 
institutions involved. 

I am pleased to be able to report that the American Bankers Association, the 
Association of Reserve City Bankers, the United States Chamber of Commerce, 
through their representatives, testified before the Senate Committee on Banking 
and Currency, in favor of the provision of the Financial Institutions Act of 1957, 
which I have quoted. I am informed that the American Bar Association, by 
unanimous action of the house of delegates at its midwinter meeting in Chicago 
on February 19, 1957, adopted the following resolution : 

“Resolved, That the American Bar Association recommends to the Congress 
that, instead of legislation amending section 7 of the Clayton Act by extending 
the asset provisions to banks, banking associations, and trust companies, legis- 
lation be enacted amending the Federal Deposit Insurance Act by prohibiting the 
merger or consolidation of any insured bank with any other insured bank, or the 
acquisition of the assets of or assumption of the deposit liabilities of any other 
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insured bank without the prior written consent of the Comptroller of the Cur- 
rency, the Board of Governors of the Federal Reserve System, or the Federal 
Deposit Insurance Corporation, depending upon the status of the resulting, 
acquiring, or assuming bank as a national bank, a State member bank, or a non- 
member insured bank; and providing that the appropriate agency shall take into 
consideration whether the effect of the merger, consolidation, acquisition, or 
assumption may be to lessen competition unduly or to tend unduly to create a 
monopoly. 

“Resolved, That the officers and councils of the sections of antitrust law and 
of corporation, banking, and business law, be directed to urge legislation embody- 
ing the foregoing principles upon the proper committees of Congress.”’ 

The position taken by the American Bar Association on February 19, 1957, 
differs from the one adopted at its midwinter meeting in 1956, which was held 
before the introduction of S..3911, the provisions of which have been included 
in section 23 of title III, of the present bill: and before the association had an 
opportunity to weigh the relative merits of that measure and H. R. 5948 of the 
last session. 

In conclusion, I believe it can and should be said that the bank supervisory 
agencies have full knowledge of the banking situation, that banking develop- 
ments of recent years have been healthy, and that our banking system is in a 
very sound condition. Legislation on bank mergers and consolidations should 
be in the form passed by the Senate in 1956 and included in the pending Financial 
Institutions Act of 1957. 


THE SECRETARY OF THE TREASURY, 
Washington, March 6, 1957. 
Hon. EMANUEL CELLER, 
House of Representatives, 
Washington, D.C. 

DreaR Mr. CELLER: Reference is made to your letters of January 22, 1957, ad- 
dressed to the Comptroller of the Currency, in which you request the views of 
this Department with respect to H. R. 264 and H. R. 2143. 

Both of these bills would amend section 7 of the Clayton Act and are identical 
in providing that banks shall not acquire, directly or indirectly, the whole or 
any part of the assets of one or more banks, when the effect of such acquisition 
of assets may be substantially to lessen competition or to tend to create a 
monopoly. 

You are cognizant of the fact that this Department opposed an almost identical 
bill (H. R. 5948) introduced by you in the 84th Congress, and recommended, 
jointly with the Board of Governors of the Federal Reserve System and the 
Federal Deposit Insurance Corporation, legislation which would have accom- 
plished the purpose of making bank mergers, and particularly the competitive 
aspects of such transactions, subject to Federal control. The legislation recom- 
mended by this Department was incorporated in S. 3911, fully: considered by 
the Senate Banking and Currency Committee, and approved by the Senate in 
July 1956, too late to be considered by the Banking and Currency Committee of 
the House of Representatives. 

The most important basic differences between your proposed legislation and 
the legislation recommended by this Department are as follows: 

A. This Department considers it essential to weigh and adequately consider 
the always important and frequently vital banking factors in conjunction with 
purely competitive factors so as to arrive at fair and well-balanced decisions 
in approving or denying bank mergers, whereas your legislation would legally 
require the denial of bank mergers solely on competitive grounds. 

B. We consider it essential to place jurisdiction over bank mergers in the 
Federal bank supervisory agencies (Board of Governors of the Federal Reserve 
System, the Federal Deposit Insurance Corporation, and the Comptroller of 
the Currency) because they are best suited to consider the broad monetary and 
banking questions, and economic and financial development problems which 
surround a decision on the relative competitive factors involved in a decision as 
to whether a bank should or should not be merged. Banking is a closely regu- 
lated industry and we believe its regulation should be continued in the hans of 
the Federal bank supervisory agencies rather than to place one phase of its 
regulation under the jurisdiction of another Government department. Your 
proposed legislation would place jurisdiction over bank mergers in the Depart- 
ment of Justice. 
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The Senate Banking and Currency Committee is currently giving active con- 
sideration to proposed legislation identical to S. 3911 which was approved by the 
Senate in 1956 and which embodied the recommendations of this Department. 
It is incorporated as section 23 of title III of the committee print bill entitled 
“Financial Institutions Act of 1957” and will be strongly supported by this 
Department. 

The views of this Department on the subject were more fully stated in testi- 
mony before your committee and before the Judiciary and the Banking and 
Currency Committees of the Senate during the 84th Congress. For the reasons 
stated at that time, and as briefly outlined in this letter, this Department strongly 
favors the approach taken by S. 3911 of the 84h Congress, and section 23 of 
title III of the committee print bill entitled “Financial Institutions Act of 1957” 
now being considered by the Senate Banking and Currency Committee, and is 
opposed to enactment of H. R. 264 and H. R. 2143. 

The Department has been advised by the Bureau of the Budget that there is 
no objection to the submission of this report to your committee. 

Very truly yours, 
FrRep C. ScRIBNER, Jr., 
Acting Secretary of the Treasury. 


TREASURY DEPARTMENT, 
COMPTROLLER OF THE CURRENCY, 
Washington, March 18, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. CHAIRMAN: You have asked us to advise you in detail as to the 
types of investigation we made into the fiduciary functions of the First National 
City Bank of New York, City Bank Farmers Trust Co., and the County Trust 
Co., White Plains, N. Y., such as pension trusts, personal trusts, corporate 
trusts, and bond transactions with respect to the nature and type of service 
rendered, operating income from each type of service, and the amount or per- 
centage each such type of operating income represents in the total operating 
income for each bank. This data, as you pointed out, has been requested from 
the bank by Mr. Victor R. Hansen, Assistant Attorney General. Information in 
this precise form, and in such detail, was not necessary to give an adequate 
basis for our consideration of the problem, and was not assembled by us. 

We had as sources of information our reports of examinations of the First 
National City Bank of New York made over many years; also its periodical 
reports of condition and reports of earnings and dividends. The Board of Gov- 
ernors of the Federal Reserve System made available to us current reports of 
examination by Federal Reserve examiners of the City Bank Farmers Trust 
Co. and the County Trust Co. Extensive material was also supplied to us by 
the applicants. All of this was was reviewed and considered. We had also 
extensive knowledge of the operations and characteristics of the two trust com- 
panies, based upon observation over many years. My own observation of these 
institutions covers a long period of time and was particularly close and detailed 
during the years that I was in charge of bank examination work for the Federal 
Reserve Bank of New York. 

City Bank Farmers Trust Co. is wholly owned by the shareholders of the 
First National City Bank of New York and its activities are almost entirely in 
the fiduciary field. It has almost no deposits other than trust-department funds 
and deposits of the United States Government. It is one of the larger trust 
companies in New York City and its affiliate relationship with the First Na- 
tional City Bank of New York is a source of much of its fiduciary business, 
particularly corporate trusts. It does not do a general commercial business 
and does not compete with other banks in this respect. City Bank Farmers 
Trust Co. and the First National City Bank of New York are not competitive 
with each other. The proposed revision in the form of affiliation would not 
affect that fact. Under these circumstances, a more detailed investigation into 
the trust matters enumerated above, as they relate to these two affiliated banks, 
would be of most limited value in considering the competitive effect of the 
resulting situation, should the holding-company proposal be approved. 

The County Trust Co.’s functions in the fiduciary field are by comparison with 
those of the First National City Bank of New York and City Bank Farmers Trust 
Co. insignificant and of little or no importance in determining the competitive 
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effects of acquisition by the proposed holding company. This bank’s sphere of 
activity and competition in the fiduciary field lies almost wholly within West- 
chester County where its principal competitor, the National Bank of Westchester, 
White Plains, the second largest bank in the county, and 10 other competing 
banks are located. The nature of the fiduciary business and location of the 
Country Trust Co. in relation to the First National City Bank of New York and 
the City Bank Farmers Trust Co., in our opinion, answer any contention that 
they are institutions which are, to a degree worthy of attention, in competition 
with each other in the fiduciary field. 

We surveyed and considered, to the extent we deemed material, the competitive 
factors as enumerated in paragraphs 3, 4, 5, 6, and 7 of the Assistant Attorney 
General's letter, and thereafter were able to express the following views to the 
Board of Governors of the Federal Reserve System: 

“We believe the establishment of the proposed holding company would tend to 
increase competition among New York City banking institutions. We do not 
believe, however, that the ability of competing banks in New York City to main- 
tain their relative competitive positions can be seriously questioned. Similarly, 
it would tend to increase coinpetition in some degree between banks operating 
in Westchester County. However, the County Trust Company of White Plains 
has been a skillful, aggressive, and progressive competitor for many years, and 
well managed banks situated in Westchester County that have shown ability 
to compete with this institution up to this time should continue to do so if it 
becomes affiliated with the two New York City banks through holding company 
ownership. 

“It is our view that the formation of the proposed holding company is war- 
ranted by the financial history and condition, character of management and 
prospects of the company and the banks concerned, and in relation to the conve- 
nience, needs, and welfare of the communities and the area. It is also our view 
that ownership by the proposed holding company of the three banks under 
discussion would not create a holding company system having a size or coverage 
beyond limits consistent with adequate and sound banking, the public interest, 
and the preservation of competition in the field of banking.” 

Sincerely yours, 
Ray M. Gipney, Comptroller of the Currency. 


Mr. Maerz. No further questions, Mr. Chairman. 


APRIL 1, 1957. 
Hon. Ray M. GIDNeEy, 
Comptroller of the Currency, 
Washington, D. C. 

Dear Mr. GIpNEY: In connection with your testimony before our Antitrust 
Subcommittee on March 17, 1957, concerning proposed bank merger legislation, 
the subcommittee would appreciate the following additional information : 

1. The number of bank mergers formally disapproved for competitive 
reasons by the Office of the Comptroller of the Currency from January 1, 
1950, to the present date; 

2. The specific date of each such formal disapproval ; 

3. The number of bank mergers informally disapproved by the Office of the 
Comptroller of the Curreney for competitive reasons from January 1, 1950, 
to the present date; 

4. The specific date of each such informal disapproval ; 

5. A copy of the standards published by the Office of the Comptroller of 
the Currency concerning the factors to be taken into consideration in 
determining the competitive effect of a proposed bank merger ; 

6. The date such standards were first issned. 

You will also recall that in the course of the hearings you were supplied a 
copy of a letter dated January 25, 1957, sent by the Department of Justice to the 
First National City Bank of New York, the City Bank Farmers Trust Co., and 
the County Trust Co., requesting information in connection with the proposal 
of these institutions for the formation of a bank holding company. Such infor 
mation was sought to enable the Department of Justice to evaluate the effect 
of the formation of a bank holding company in light of the antitrust laws. 

The subcommittee will appreciate your advising it as to which of the specific 
items of information requested by the Department of Justice was sought to be 
obtained by and was considered by, the Office of the Comptroller of the Currency 
in recommending Federal Reserve Board approval of the transaction. In the 
event any specific items of information requested by the Department of Justice 
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were not considered by your Office in its study of the matter, please indicate the 
reasons therefor. 

With further reference to the proposed formation of the First National City 
Bank Holding Co., our subcommittee will appreciate your advising as to whether 
your Office before recommending Federal Reserve Board approval investigated 
each of the following: 

1. Concentration of commercial bank assets in Westchester County; 

2. Concentration of commercial bank assets in New York City; 

3. Merger history of First National City Bank: 

4. Merger history of the County Trust Co. ; 

Relationship between population and bank deposits in New York City; 

6. The number of thrift accounts controlled by the First National City 
Bank as compared with the total number of thrift accounts of commercial 
banks in New York City. 

7. The number of thrift accounts of the County Trust Co. ; 

8. An analysis of the book and market value of First National City Bank 
and County Trust Co. stock in order to ascertain whether either of these two 
banks had experienced difficulty in raising capital; 

9, Competitive effects of the holding company plan on banking competition 
in Westchester County including the position taken by officials of banks 
that compete with the County Trust Co. 

With respect to each of the above categories, would you please indicate the 
nature of the investigation your Office conducted. If any of these matters was 
not investigated by your Office, please state the reasons therefor. 

Sincerely yours, 

EMANUEL CELLER, Chairman. 


PREASURY DEPARTMENT, 
COMPTROLLER OF THE CURRENCY, 
Washington, D. C., April 10, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAtRMAN: In your letter of April 1, 1957, you asked for addi- 
tional information in connection with my testimony before your committee on 
March 7, 1957. We shall take up your questions in the order in which they 
appear in your letter. 

1.The number of bank mergers formally disapproved for competitive reasons 
by the Office of the Comptroller of the Currency from January 1, 1950, to the 
present date. 

2. The specific date of each such formal disapproval. 

In my comments before your committee I referred to certain disapprovals 
as formal where a letter was sent to the applicants stating that we would not 
be able to approve. In most of these cases the competitive reasons were im- 
portant but they were not the sole reasons as other factors were taken into 
account. We find no record of disapprovals based on competitive factors during 
the years 1950 to 1954 inclusive. In November 1955 our unwillingness to approve 
certain proposed mergers was thus indicated in cases involving eight banks which 
would have been acquired by merger by national banks. We find no other 
like cases in 1955, or in 1956 and 1957 to April 1. 

3. The number of bank mergers informally disapproved by the Office of the 
Comptroller of the Currency for competitive reasons from January 1, 1950, to 
the present date. 

4, The specific date of each such informal disapproval. 

In my testimony on this matter I referred to cases in which we informed 
interested parties that we would or might find difficulty in approving a merger 
proposal if formally presented. Competitive reasons were considered though 
not necessarily of sole importance. 

We do not find, and the members of our staff do not recall, that such indica- 
tions of unwillingness to approve a merger was given for competitive reasons 
in the years 1950 to 1954 inclusive. In June of 1955 we indicated that we would 
have difficulty in approving one merger and the parties did not proceed fur- 
ther. We recall no other like cases in 1955. In 1956 there was 1 case of this 
kind in February, 2 in May, 6 in September, and 1 in December. 

5. A copy of the standards published by the Office of the Comptroller of the 
Currency concerning the factors to be taken into consideration in determining 
the competitive effect of a proposed bank merger. 
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6. The date such standards were first issued. 

The first public statement by this office of the kind mentioned in your ques- 
tion was contained in my testimony before the Antitrust Subcommittee of the 
Senate Committee on the Judiciary under date of May 23, 1956. This material 
was included in the 98d Annual Report of the Comptroller of the Currency for 
the year 1955, forwarded to Congress on June 11, 1956, at pages 17 and 18 
where the following appears: 

“The consolidation and merger of banks or the absorption of banks by the 
purchase of their assets and the concurrent assumption of their deposit lia- 
bilities by other banks are in the form of asset acquisitions rather than stock 
acquisitions and do not come within the prohibitions and limitations of sec- 
tion 7 of the Clayton Act (15 U. 8. C. 18). That statute prohibits corporate 
mergers where there may be a substantial lessening of competition or a tendency 
to create a monopoly and applies to the acquisition of bank stocks but not to 
the acquisition of bank assets. Insofar as that statute is applicable to banks 
(bank holding companies frequently use the stock-acquisition method to ex- 
pand) it is administered by the Board of Governors of the Federal Reserve 
System with concurrent jurisdiction in the Department of Justice. 

Even though that statute does not apply to bank asset acquisitions it has been 
the practice of the Comptroller in passing upon proposed transactions requiring 
his approval to consider their competitive aspects. When approval is requested 
for any of these transactions, the proposal is examined in the light of what is 
regarded as the Comptroller’s primary duty—to exercise the responsibilities 
placed upon him in such a way as to promote a strong and sound national banking 
system, and one which will grow with American business and industry so that 
it can provide the financial services necessary for the continued growth of our 
economy. Among the things which are first considered in connection with 
such proposals is the effect upon the soundness of the national banking system, 
the effect upon the convenience and needs of the community concerned, the 
effect upon the particular banks involved, whether the resulting institution will 
be capably managed, soundly capitalized and in a sound asset condition, and 
whether the plan is fair and equitable to the stockholders of each of the banks. 
If it is decided that the proposal may be approved on the basis of these factors, 
consideration is then given to the effect which its consummation will have upon 
competition in the area; i. e., whether the effect thereof in any section of the 
country may be harmful through lessening of competition unduly. In making 
this determination, the more important factors considered would include the 
following: 

1. The number, and the capital structure, deposits, and loans, of banks 
operating in the city and area served. A comparison of the projected percentage 
of total banking resources in the field of operations to be held by the merged 
bank with those of competing banks provides one basis for determining the 
possible effect of the merger on banking competition. 

2. The lending activities of the merging banks. A comparison of the lending 
policies and a comparison of the character and volume of loans to manufacturers, 
commercial enterprises, farmers, brokers, homeowners and consumers, and the 
extent to which the banks have common borrowers provide an insight into the 
extent to which the merger might lessen competition in the loan field. 

3. The deposit structure of the banks involved. The relative volume of de- 
mand, savings, and public-fund deposits: the character of those deposits such as 
deposits of banks, corporations, small business enterprises, farmers, and indi- 
viduals, the amount of the average deposit, and the number of common depositors, 
aid in disclosing the extent to which the merger might lessen competition in the 
deposit field. 

4. The geographic distribution of any branch offices of the merging banks as 
related to the extent of existing competition between those branches and the 
competition that would be provided by other banks if the merger were to be 
approved. 

5. The extent of the activities of the banks in trust department business. 
The comparative volume of the assets of the trust departments of the merg- 
ing banks, the relative volume of their fiduciary activities in the various fields 
such as pension and profit sharing, agency, court, testamentary, corporate, and 
other fiduciary activities, and the number of accounts in common, give an in- 
sight into the extent to which the merger might lessen competition in the trust 
field. 
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6. A comparison of interest rates on loans and deposits, and service charges 
of the merging banks, and also a comparison in these respects with competing 
banks which would remain if the merger were to be approved. 

7. The extent to which lending institutions other than banks are a factor of 
importance in supplying the credit needs of the section and as such may be 
considered as providing competition to banks. 

“In varying degrees each of the above factors relating to competition has a 
bearing on whether a proposed acquisition of assets might substantially lessen 
competition or tend to create a monopoly. If the competitive factors might 
appear unduly to lessen competition, these factors would need to be balanced 
against the elements of desirability or need that may be present in the bank- 
ing factors in arriving at a final decision. If the proposed asset acquisition 
fails to meet reasonable banking standards, the Comptroller’s approval would 
be withheld on that point alone.” 

With reference to the remaining questions included in your letter, a separate 
communication is being prepared and will be forwarded as promptly as possible. 

Sincerely yours, 
Ray M. GIpNey, 
Comptroller of the Currency. 


TREASURY DEPARTMENT, 
COMPTROLLER OF THE CURRENCY, 
Washington, D. 0., April 11, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

DEAR Mr. CHAIRMAN: This is in further response to your letter of April 1, 
1957, and the questions therein contained. 

You refer to a letter dated January 25, 1957, sent by the Department of 
Justice to the First National City Bank of New York, the City Bank Farmers 
Trust Company of New York, and the County Trust Company of White Plains, 
and ask that we advise you which of the specific items of information requested 
by the Department of Justice was sought to be obtained by and was considered 
by the Office of the Comptroller of the Currency in recommending Federal Re- 
serve Board approval of the proposed transaction, and also if any specific items 
of information requested by the Department of Justice were not considered by 
this office in its study of the matter, to indicate the reasons therefor. 

As you are aware, our letter to the Board of Governors of the Federal Re- 
serve System concerning the proposed transaction was delivered to the Board 
on December 13, 1956, in accordance with the provisions of section 3 of the 
Bank Holding Company Act of 1956 which requires that the Board shall allow 
80 days within which the views and recommendations of the Comptroller of the 
Currency concerning an application under section 3 may be submitted. The 
letter which we forwarded to the Board of Governors of the Federal Reserve 
System contained an expression of views and a recommendation based upon 
comprehensive knowledge of the banking institutions concerned, their field of 
operations, and the general banking situation in the territory in which they 
operate. We had long acquaintance with these institutions and their respective 
managements, and this was supplemented by extensive and adequate current 
investigations. 

Responding to your request that we advise you concerning specific items in 
the Department of Justice letter, we submit the material which follows: 

1. Copies of the minutes of the meetings of the boards of directors of the 
First National City Bank, City Farmers Trust Co., and County Trust Co. 
regarding the contemplated formation of the holding company. 

We did not obtain copies of the minutes of the meetings of the boards of di- 
rectors of the First National City Bank of New York, City Bank Farmers 
Trust Co., or the County Trust Co. regarding the contemplated formation of 
the holding company. We have in our files a complete duplicate set of the 
documents which are made a part of the application filed with the Board of 
Governors of the Federal Reserve System, and these papers include sufficient 
documentation to indicate clearly that the board of directors of the First New 
York Corp. duly authorized and empowered their representatives for and in 
the name of and on behalf of that corporation to apply for the prior approval 
of the Board of Governors of the Federal Reserve System, pursuant to section 
3 (a) (1) of the Bank Holding Company Act of 1956, which would result in 
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the First New York Corp. becoming a bank-holding company. We did not con- 
sider the full minutes of the meetings of the boards of directors of the three 
banks necessary for the purpose of our analysis of the proposal. 

2. Extent of activity of the three banking institutions in such nonbanking 
functions as pensions and personal trusts, corporate trusts, and bond transactions, 
specifying the nature or type of service rendered, operating income received from 
each type of service, the amount of percent each itemized operating income 
represents in the total operating income for each bank, and clients or customers 
of each of these services common to County Trust Co. and the First National 
City Bank and/or City Bank Farmers Trust Co. 

This was covered in the discussion of the fidueiary functions of the respective 
institutions in our letter dated March 18, 1957, in the following comment : 

“City Bank Farmers Trust Co. is wholly owned by the shareholders of the 
First National City Bank of New York and its activities are almost entirely in 
the fiduciary field. It has almost no deposits other than trust department funds 
and deposits of the United States Government. It is one of the larger trust 
companies in New York City and its affiliate relationship with the First National 
City Bank of New York is a source of much of its fiduciary business, particularly 
corporate trusts. It does not do a general commercial business and does not 
compete with other banks in this respect. City Bank Farmers Trust Co. and the 
First National City Bank of New York are not competitive with each other. The 
proposed revision in the form of affiliation would not affect that fact. Under 
these circumstances, a more detailed investigation into the trust matters enumer- 
ated above, as they relate to these two affiliated banks, would be of most limited 
valne in considering the competitive effect of the resulting situation, should the 
holding company proposal be approved. 

“The County Trust Co.’s functions in the fiduciary field are by comparison 
with those of the First National City Bank of New York and City Bank Farmers 
Trust Co. insignificant and of little or no importance in determining the com- 
petitive effects of acquisition hy the proposed holding company. This bank’s 
sphere of activity and competition in the fiduciary field lies almost wholly within 
Westchester County where its principal competitor, the National Bank of West- 
chester, White Plains, the second largest bank in the county, and 10 other com- 
peting banks are located. The nature of the fiduciary business and location of 
the County Trust ('o. in relation to the First National City Bank of New York 
and the City Bank Farmers Trust Co., in our opinion, answer any contention 
that they are institutions which are, to a degree worthy of attention, in competi- 
tion with each other in the fiduciary field.” 

3. Extent of activity of the three banking institutions in lending operations, 
either alone or in participation with other banks so designated and identified, 
viving the category (brokers’, construction, installment, commercial, and other 
personal or business loans) and type or purposes of the loans, the number and 
general location of respective borrowers for each type of loan, the amount loaned 
by category and type or purpose, the number of borrowers in common between 
County Trust Co. and the First National City Bank and/or City Bank Farmers 
Trust Co. 

We made an analysis of the activity of the three banking institutions in lending 
operations as to: 

(a) Real estate loans secured by (1) farmlands, (2) residential properties 
insured by FHA, (3) residential properties insured and guaranteed by the Vet 
erans’ Administration, (4) other residential properties: and (5) nonfarm and 
nonresidential properties. 

(b) Loans to banks. 

(c) Loans for the purpose of purchasing or carrying securities: (1) Brokers 
and dealers, and (2) other such loans. 

(d) Loans to farmers (except real estate): (1) Guaranteed by Commodity 
Credit Corporation, and (2) other loans to farmers. 

(e) Commercial and industrial loans (except real estate). 

(f) Loans to individuals (except real estate, business, or farm): (1) Install- 
ment automobile, (2) installment consumer goods, (3) installment repair or 
modernization of residential properties, (4) other installment loans, and (5) 
single-payment loans. 

(gz) All other loans (including overdrafts). 

This analysis included a comparison of the general lending activities of the 
three banks as a group and individually with those of other commercial banks 
located in New York City and Westchester County. We did not consider neces- 
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sary an analysis of the number of borrowers in common between the First 
National City Bank of New York and the County Trust Co., since our knowledge 
gained through examinations of New York City and Westchester banks indicated 
that this would not reveal information of significant relative importance. It is 
our understanding that less than 1 percent of the domestic business of the First 
National City Bank of New York originatés in Westchester County and less than 
3 percent of the business of the County Trust Co. originates in New York City. 

4. Extent of activity of the three banking institutions in deposit operations, 
giving the amount of each category of deposit (domestic and foreign correspoud- 
ent bank demand and time deposits), the number and general location of de- 
positors under each category, the charge for servicing deposit accounts and inter- 
est paid on savings deposits, the number of depositors in common between the 
County Trust Co. and the First National City Bank and/or City Bank Farmers 
Trust Co. 

A comparison was made of the deposits and the interest rates of the three banks 
together and individually with the deposits of other commercial banks located 
in Westchester County and New York City. No breakdown was made with 
respect to the various categories of deposits of depositors in common for sub- 
stantially the same reasons as are outlined in paragraph 3 above. Service 
charges were not compared as it is reasonable to assume that no change of 
significant importance in this field would grow out of the proposed transaction. 

5. Extent of activity of the three banking institutions in such nonbanking 
fields as real estate, insurance mutual investment funds, etc., specifying the 
nature or type of business transacted in each category, the amount of operating 
income received from each category, and the amount or percent of operating 
income each of these nonbanking activities represents in the total operating 
income of each bank, and clients or customers of these nonbanking activities in 
common between County Trust Co. and the First National City Bank and/or 
(ity Bank Farmers Trust Co. 

National banks are not authorized by law to engage in the real estate busi- 
ness other than that which would be incidental to the disposal of realty ue- 
quired in the satisfaction of a debt or the sale of real estate legally acquired for 
banking accommodations and no longer used for that purpose. It is our infor- 
mation that City Bank Farmers Trust Co. and the County Trust Co. do not 
engage in the real estate business as such. Other than a few specially chartered 
banks in New York State, no State bank or national bank in cities of the popula- 
tion size of New York City or White Plains, N. Y., may legally act aS an in- 
surance agent. The direct operation of a mutual investment fund for the 
participation of the general public is not engaged in by any of these three 
institutions. They may act in fiduciary capacity for others as custodian, agent, 
or trustee, but they do not act directly in this field. One of the three banks in 
acting in a few instances in a custodian or agency relationship for mutual funds, 
hut does not have discretionary investment powers. We do not find this to 
be a factor of any weight in judging the competitive effects of the proposal. 

6. Indicate the nature and extent of services the proposed holding company 
will furnish to its constituent banks. 

The First New York Corp. would have as its main function the holding of 
stock in banking institutions. We considered the nature and extent of services 
the proposed holding company would offer its constituent banks. We understand 
that the corporation would provide buying services for these banks which would 
permit the acquisition of necessary supplies to better advantage, and would 
probably maintain a controller’s department which would examine the con- 
stituent banks. 

7. Indicate for each of the three banking institutions its legal or equitable 
stock or asset interest or ownership in other banks, financial institutions or 
commercial enterprises, specifying as to the amount and type of interest and 
the nature of such businesses. 

We investigated for each of the three banking institutions its ownership of 
stock or asset ownership in other banks, financial institutions, or commercial 
enterprises and found nothing which would reflect unfavorably upon the holding 
company proposal or its competitive aspects. 

In addition to our comment on questions in the letter of the Department of 
Justice, vou ask us to advise you whether, before recommending Federal Reserve 
soard approval, we investigated each of nine other matters. They are dis- 
eussed in order. 
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1. Concentration of commercial bank assets in Westchester County. 

2. Concentration of commercial bank assets in New York City. 

We made an investigation into the concentration of assets of commercial 
banks and savings banks in New York City, Westchester County, New York 
City and Westchester County combined, New York City, Westchester County, 
and Nassau County combined, and New York State to determine the relative 
percentages of the whole held by each bank involved in the proposal, by the three 
banks as a group, and also as compared to all other commercial bank and com- 
mercial and savings banks combined. This study included in the same manner 
the loan and deposit fields separately, and the number of banking offices of the 
banks in the same areas. 

3. Merger history of the First National City Bank. 

The merger history of the First National City Bank of New York is a matter 
of record in this office, and no special investigation was necessary to obtain 
information needed for our consideration. 

4. Merger history of the County Trust Co. 

We looked into the chronological history of the County Trust Co. beginning 
with the date organized in 1903. We also considered the history of City Bank 
Farmers Trust Co. beginning with its origin on February 28, 1822, as the 
Farmers Fire Insurance & Loan Co. 

5. Relationship between population and bank deposits in New York City. 

We considered the population to bank deposit relationships, and included 
employment trends in New York City and suburban counties. Our deposit study 
covered Westchester County, New York City, Westchester County and New 
York City combined, and New York State, with appropriate comparisons of the 
whole in each case with the banks involved individually and as a group. 

6. The number of thrift accounts controlled by the First National City Bank 
as compared with the total number of thrift accounts of commercial banks in 
New York City. 

7. The number of thrift accounts of the County Trust Co. 

In our study of the deposit structure of these institutions, it developed that 
the three banks had total savings deposits of $775 million, an amount eyual 
to less than 13 percent of their combined deposit liabilities on June 30, 1956. Of 
this suin, County Trust Co. held $123.8 million. Similar deposits held by mutual 
savings banks in New York City amounted to $13.2 billion, in Westchester 
County $380 million, and for New York City and Westchester County combined 
$13.6 billion. Thus the number of thrift accounts held by the three banks, in- 
dividually or collectively, appeared to have little bearing upon the competitive 
aspects of the proposal, and we did not specifically investigate the number of 
thrift accounts held by each bank. 

8. An analysis of the book and market values of the First National City Bank 
and County Trust Co. stock in order to ascertain whether either of these two 
banks had experienced difficulty in raising capital. 

We made an analysis of the values of the capital stock of each of the three 
banks, taking in account book values, market values, and fair values. Our in- 
vestigation was based upon factual data so that we could determine whether the 
proposed basis of exchange of stock of each of the banks for shares of the holding 
company would be fair and equitable. The National City Bank of New York, 
before its merger with the First National Bank of New York, sold additional 
shares of capital stock, thus adding $131,250,000 to its capital funds. It is our 
opinion that these banks would not experience difficulty in raising capital noader 
normal market conditions. 

9. Competitive effects of the holding company plan on banking competition in 
Westchester County including the position taken by officials of banks that 
conipete with County Trust Co. 

We considered the probable competitive effects of the holding company plan 
on banking competition in Westchester County and nearby areas and including 
the positions taken by the 2 bank officials and 1 individual who expressed their 
views to us. 

We are pleased to supply this information and hope that you will find it 
helpful. 

Sincerely yours, 
Ray M. Gipney, Comptroller of the Currency 


Mr. Hoirzman. The next witness is Mr. H. E. Cook. 
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TESTIMONY OF H. E. COOK, CHAIRMAN, BOARD OF DIRECTORS, 
FEDERAL DEPOSIT INSURANCE CORPORATION; ACCOMPANIED 
BY ROYAL L. COBURN, GENERAL COUNSEL; MAPLE T. HARL, DI- 
RECTOR; EDISON H. CRAMER, CHIEF, DIVISION OF RESEARCH 
AND STATISTICS; AND NEIL G. GREENSIDES, ASSISTANT TO 


CHAIRMAN (ACTING), FEDERAL DEPOSIT INSURANCE CORPORA- 
TION 


Mr. Hourzman. Mr. Cook? 

Mr. Coox. Yes, sir, Mr. Chairman. 

Mr. Horrzman. If you desire, you may insert your statement, and 
then make whatever comment you would like, and give the committee 
an opportunity to ask you some questions. 

I understand you have another engagement, and we will be de- 
lighted to—— 

Mr. Cook. Yes, sir, quite an important one we would like to keep, 
if we could get away by 4 0’clock. 

With me is my associate, Director Harl; and our General Counsel, 
Mr. Coburn; and Mr. Neil Greensides, my administrative assistant; 
and Dr. Cramer of our Research and Statistics Division, if you can 
find a chair someplace, Doctor. 

Mr. Hoxitzman. All right, we will consider the statement in the 
record, and if you have some other comments you would like to make, 
we will be very happy to receive them. 

Mr. Coox. They will be brief, unless you desire to explore them, 
Mr. Chairman and members of the committee, we have been asked 
to appear before your committee to express the views of the Federal 
Deposit Insurance Corporation on H. R. 264 and H. R. 2143. Both 
of these proposals contemplate the amendment of section 7 and sec- 
tion 15 of the Clayton Act. 

While they are similar in purpose, they are not identical in lan- 
guage, although substantial portions thereof are identical. Since my 
remarks are directed only to those provisions which pertain to banks 
and banking, and in this particular the proposals are identical, I 
shall not attempt to distinguish between the two. 

Mr. Hourzman. Mr. Cook, will you forgive me for interrupting you. 
I don’t think you heard me before—if you care to, you may insert your 
statement in the record, and it will so appear, and then if you have 
some additional comments you would care to make, we will be happy 
to receive them, in the interests of saving time. 

Mr. Cook. We appreciate your consideration, sir, to save our time, 
because we have some important things yet to do today. 

I would be pleased, Mr. Chairman, if you have any questions—— 

Mr. Hoirzman. The statement will be inserted just as though read. 

Mr. Coox. Thank you, Mr. Chairman. 

Since the Corporation is solely concerned with banks, and since 
it has had no experience that would be of benefit to the committee 
outside the field of banking, our remarks are addressed to those pro- 
visions which would include banks and banking transactions within 
the purview of the proposed legislation. 

At the outset, it is well to comment that these proposals again pres- 
ent for the consideration and determination of the Congress the 
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issues as to whether bank merger transactions shall continue under the 
exclusive jurisdiction of the "Feder ‘al bank supervisory agencies, or 
whether the Department of Justice shall be given a major portion of 
the responsibility in this field, as proposed in these amendments. 

I appeared before your committee during the last session of the 
Congress, and expressed my opposition to legislation similar to that 
here under consideration, and I advised your committee that, in my 
judgment, the avowed purposes of the proposed legislation would best 
be accomplished through other legislation. 

As you know, during that session of the Congress, the Senate 
passed the so-called Fulbright amendment to the Federal Deposit 
Insurance Act, under which author ity to pass upon the propriety of 
bank merger transactions was vested in the Comptroller of the 
Currency, the Board of Governors of the Federal Reserve System, 
and the Federal Deposit Insurance Corporation, in accordance with 
the long established formula for the division of bank supervisory 
authority. 

My views on this subject matter have not changed from those ex- 
pressed on my former appearance. 

The Senate Banking and Currency Committee has just concluded 
public hearings on the proposed Financial Institutions Act of 1957, 
which, as the title indicates, purports to codify and bring up to date 
banking and financial laws. 

Prior to the hearings, but after a study of existing laws and a 
consideration of agency recommendations, the committee prepared a 
print of the proposed act, which included, as one of the new sections, 
a restatement of the Fulbright amendment. 

Earlier this week the committee filed for congressional consideration 
the committee bill, and this bank merger proposal is contained in the 
proposed act. 

The so-called Fulbright amendment was drafted by the joint statfs 
of the three Federal bank supervisory agencies. It represents the 
best of their combined judgment in the field in which they are most 
experienced. 

At the hearings that have just been concluded, representatives of 
the Corporation gave their unqualified approval to this proposal. 

In the consideration of the current proposal, it would be well to 
again call your attention to the fact that banking is probably the most 
regulated and supervised industry in the Nation. 

With a dual banking system, subject to both State and Federal 
laws, and superintended by both State and Federal authorities, we do 
not believe that there is need for imposing another Federal agenev 
upon the banking industry. 

It is to be noted that the provisions of the Clayton Act presently 
are not applicable to other businesses and industries that are subject 
to supervision and control. Thus, it is to be noted that the last para- 
graph of section 7 of the Clayton Act specifically excludes from its 
application transactions duly consummated pursuant to the authority 
of the Civil Aeronautics Board, Federal Communications Commission, 
Federal Power Commission, Interstate Commerce Commission, Securi- 
ties and Exchange Commission, and the United States Maritime 
Commission. 

We sincerely submit that the same considerations which prompt the 
exclusions above mentioned should be equally applicable to transae- 
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tions approved by the Comptroller of the Currency, the Board of 
Governors of the Federal Reserve System, or the Federal Deposit 
Insurance Corporation, and, accordingly, we recommend that section 7 
be amended to provide such exclusion. 

This recommendation is based on the premise that the Congress will, 
in its judgment, see fit to enact the proposed Financial Institutions 
Act of 1957, which includes the so-called Fulbright amendment. 

My principal objection to the proposed legislation presently under 
consideration by your committee, insofar as it pertains to bank merger 
tr a8 tions, may be briefly stated as follows: 

. I believe that the screening of bank merger transactions should 
ie per formed by the established ‘bank supervisory agencies, with pow- 
ers and authorities granted by the provisions of the banking laws, as 
distinguished from ‘the ( ‘layton Act terminology. 

2. [ believe that the guide for the agency screening such transaction 
should take into consideration banking factors as well as competitive 
factors, so that competitive factors shall not be the sole criterion in 
determining the properiety of such transactions. 

3. Finally, I believe that the empowering legislation should be stated 
in terminology precisely applicable to banking transactions, so that the 
agencies may make public welfare the heav ily ° weighted criterion. 

The several Federal bank supervisory agencies have a more detailed 
knowledge concerning banks and banking, and the relation of in- 
dividual banks to « -ompeting institutions and to their customers, than 
is possible to be obtained by any agency not dealing daily with the 
problems presented in this field. 

State and Federal supervisory authorities make detailed examina- 
tions of every insured bank in the United States each year, in which 
examinations there is an asset appraisal and an evaluation of manage- 
ment policies. 

Periodic reports of examination are augmented by call reports of 
condition, certified statements of assessment lability, field visitations 
and investigations, and other data obtained by or submitted to the 
authorities. 

These agencies, in order to discharge their statutory functions, are 
obliged to follow the growth, development, and practices of each 
bank as a continuing responsibility. 

The reports of examination provide the agencies with a source of 
information and data concerning the needs of the several communities, 
and the economies thereof, that is not obtainable by any other means. 

The knowledge gained from the day-to-day and year-to-year review 
of examination reports and other data presented to them renders the 
supervisory authorities singularly well-qualified to determine the 
effect and propriety of any merger, consolidation, or asset acquisition 
transaction involving banks under their respective supervision. 

No investigation or review by the Department of Justice of the 
facts of any merger transaction can be an adequate substitute for the 
background knowledge and current information which repose in the 
supervisors. 

It seems to me inadvisable to disregard this know-how by placing 
the responsibility for the approval or rejection of merger tr ansactions 


on a department which has had little or no experience in the banking 
field. 
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Banking is a unique industry. It differs materially from the other 
businesses and industries toward which the proposed legislation is 
primarily directed. 

Among other things, all persons are not free to enter into the bank- 
ing business, nor is unregulated competition deemed to be in the best 
public interest. 

Thus, new corporations entering into the field are required to satisfy 
statutory requirements in reference to mangement, prospective earn- 
ings of the institution, capital invested, and the needs and convenience 
of the community in which the institution proposes to operate. 

By the adoption of these requirements, Congress has recognized that 
it is contrary to the best public interest that banks engage in unregu- 
lated competition. 

It is my considered judgment that one of the prime causes of the 
bank debacle of the thirties was the fact that there were too many 
banks engaged in unregulated and unrestricted competition. 

I mention these factors only to point up the fact that in the banking 
field we are convinced that other factors than those pertaining to com- 
petition and monopoly must be taken into consideration and given 
proper weight if our banking system is to be maintained at its present 
high level. 

We must not lose sight of the fact that banks deal primarily with 
deposit funds of the public, and to permit the use of such funds in 
unrestricted competition would obviously be hazardous and unwise. 

Bank merger transactions should be determined by a joint consider- 
ation of banking factors as well as competitive factors, so that the 
test be public interest and public welfare. 

In so providing, the Congress will be best serving the interests of 
the Nation. 

We now come to the consideration of the differences in the terminol- 
ogy which is provided in the Clayton Act, and repeated in the current 
proposals, and that contained in the legislation proposed by the super- 
visory authorities. 

The current proposals prohibit, without exception, any merger 
transaction the effect of which “may be substantially to lessen competi- 
tion, or to tend to create a monopoly.” 

The Congress has given this Corporation authority to lend finan- 
cial assistance to insured banks where the effect thereof will be to 
reduce the risk or avert a threatened loss to the Corporation. 

In the discharge of its responsibility, the Corporation has on several 
oceasions given financial assistance in the consummation of a trans- 
action, the effect of which may have been to lessen competition in a 
community, but which made immediately available to the depositors 
the funds which they had in one of the institutions involved in the 
transaction. 

It is true that in such situations the institution in question has been 
in financial difficulties, but the Corporation does not feel justified in 
sitting idly by and waiting until such institution becomes insolvent to 
bring it within the purview of the so-called International Shoe Co. 
vase, before exercising its statutory authority and discharging its 
responsibility to the depositors. 

This is not to say that competitive factors are unimportant in bank 
merger transactions. I believe that the merger of giant institutions 
should be subject to the closest scrutiny on the competitive factors. 
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Those transactions which are proposed solely for business advan- 
tages should be carefully analyzed for such factors, and I assure you 
that they will be if the responsibility is given to the bank supervisory 
agencies. 

However, in the zeal for legislative restrictions and prohibitions 
against merger transactions involvi ing larger institutions, the enact- 
ments should not prohibit tr ansactions. between smaller institutions 
that are in the public interest. 

For the most part, the instances in which the Corporation has been 

called upon to render financial assistance to effect an assumption of 
deposit liabilities have involved the smaller institutions. 

It is my considered judgment that the flexibility presently afforded 
the Corporation under existing law to render assistance in times of 
<listress, would not be afforded under the current proposal. 

Thus, the Corporation would not be able, in such instances, to lessen 
or avert its own risk, nor could it encourage, in such instances, arrange- 
ments between banks that would be in the best interests of the com- 
munity in which the banks are located. 

By the use of language apt for banking transactions, both the flexi- 
bility to safeguard the requirements of the smaller institutions may be 
had, while at the same time restrictions proper for mergers of larger 
institutions will be obtained. 

In conclusion, may I urge that the current proposals be amended 
to delete therefrom the provisions that are applicable to bank merger 
transactions, and that section 7 be amended in its final clause to spe- 
cifically provide that merger transactions which have been approved 
by the Comptroller of the Currency, the Board of Governors of the 
Federal Reserve System, or the Federal Deposit Insurance Corpora- 
tion, be excluded from the provisions of the section. 

May I further urge that the Congress give its approval to the pro- 
posed “Financial Institutions Act of 1957”, which will include, as I am 
informed, a provision vesting authority for se reening of bank merger 
transactions in the Federal bank supervisory agencies. 

Mr. Cook. If you have any questions to propound, if you will ask 
them we will try to give reply. 

Mr. Maerz. Mr. Chairman, just a very few questions. 

Mr. Cook, is it essentially your position that for antitrust purposes, 
banks should be treated like regulated industries such as railroads, air- 
lines, gas pipelines, and ste: umships ? 

Mr. Coox. Yes, it is. We have, in my statement, made comment on 
that particular phase. Do you have the particular page where we refer 
to several of the commissions which are not covered by the Clayton 
Act? I don’t have the particular page, but we have this here: 

It is to be noted that the provisions of the Clayton Act presently are not 
applicable to other businesses and industries that are subject to supervision 
and control. Thus, it is to be noted that the last paragraph of section 7 of the 
Clayton Act specifically excludes from its application transactions duly con- 
summated pursuant to the authority of the Civil Aeronautics Board, Federal 
Communications Commission, Federal Power Commission, Interstate Commerce 
Commission, Securities and Exchange Commission, and the United States Mari- 
time Commission. 

We made the comment there that we feel we should be excluded 
as they are, because of the type of operation we conduct. 

90675—57-——15 
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Mr. Materz. The last paragraph of section 7 excludes for the most 
part mergers in regulated industries, is that right? 

Mr. Coox. Yes, that is substantially correct, Mr. Counsel. 

Mr. Materz. In other words, mergers by airlines and mergers by 
railroads are subject to advance approval by a Federal] regulatory 
agency, and thus excluded from the last section of paragraph 7, is 
that right ? 

Mr. Coox. I will have our counsel comment on that phase of it. 

Mr. Cosurn. Yes, that is right. 

Mr. Materz. Is it your position, to repeat my question, that for 
antitrust purposes, for purposes of section 7 of the Clayton Act, banks 
should be treated like railroads, airlines, gas pipelines, and steam- 
ships? 

Mr. Coox. Yes. I have covered that, I think, in the comment I just 
gave to you, because of the unique type of operation of banks. There 
are some 14,000 banks in the United States, and they operate under 
different economic conditions, even within States, and some of those 
things are difficult to determine. 

Our own experience is that we, of course, as you know, have no 
power tocharter. The chartering authority lies with the Comptroller 
of the Currency in the case of national banks. In the case of State 
banks, with the State authority, and we work with the State bank 
supervisors in this, matters of this kind, consult with them and try to 
come up with the answer that is best for the economy of the commu- 
nity, for the protection of the depositors, which is our primary respon- 
sibility. 

Mr. Materz. In respect to railroads, for example, and I just mention 
it as an example, Congress has required comprehensive and penetrating 
rate regulation by the Interstate Commerce Commission on the basis 
that competition is not an effective regulator; isn’t that correct? 

Mr. Coox. That may be correct, sir, yes. 

Mr. Materz. If you want banks to be subject to the same provisions 
as the ICC, aren’t you in effect advocating that banks be subject to 
public utility type of regulation ? 

Mr. Coox. That is not my concept of it; no, sir. 

Mr. Marerz. If you want banks—bank mergers—to be exempted 
from the antitrust laws 

Mr. Cook. Yes. May I say this, sir 

Mr. Matrrz (continuing). As are railroads, why shouldn’t banks 
be subject to the same type of public utility regulation as the railroads? 

Mr. Cook. You possibly will find very few cases where there were 
similar conditions where banks merged. For instance, in one par- 
ticular case that I recall, this was, I think, back in 1948, a bank—and 
this is a matter of public record which is an open record—a bank in 
Newark, N. J., was discovered by our examiners to be in difficulties 
to the extent of about $647,000 due to the manipulations of its vice 
president and trust officer. 

The State authority worked with us. Well, as I say, it was in the 
afternoon. We immediately got in touch with some friends of ours 
in Newark, told them about the situation, the bank would not open the 
next morning, and they didn’t want a bank failure there, and our 
friends said to us, “What do you want us to do?” 
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“We want you to call your clearinghouse committee together to 
arrange for some good bank to take over this bank, and tomorrow 
morning it will open as a branch of this bank.” 

About 2 o’clock the next morning, they called us. They made the 
arrangements, the merger was effective, the depositors didn’t lose 
a dollar. 

We had to put up some money to take out some bad assets, but we 
were fortunate in liquidating that situation without loss to ourselves, 
and were able to return some money to the stockholders, but that is 
just one case where it is a wedding overnight, and it is those kind of 
affairs we run up against on some occasions. 

Mr. Maerz. [f this bill is approved, what would prevent that kind 
of merger from being approved overnight ? 

Mr. Cook. If we had to go to some other agency to get their ap- 
proval, as I think it has been stated in my written statement, we feel 
that the banking agencies and both the Comptroller’s Office, the Fed- 
eral Reserve, and ourselves, in collaboration with State authorities 
when it is a State bank, can move more quickly, because we have the 
facts and figures, we know the management, and we know the factors 
that enter into these things. If it must be done overnight, we can 
act quickly. 

Mr. Maerz. Suppose that an exception to cover the kind of situa- 
tion we are talking about was written in or covered in the legislative 
history. Would you still have objection to the present bill ? 

Mr. Coox. I think if you will read our statement, it is very well 
covered in that. 

I might make this statement: I might emphasize this point, sir, 
that the success of the Federal Deposit Insurance Corporation over 
its 24 years of its existence has been due to its flexibility, to its ability 
to move quickly, to cooperate with the banks, with both the State 
and Federal authorities. 

Mr. Materz. Apart from the bank-merger aspects of the chairman’s 
bill, H. R. 2143, do you have any objection to the premerger notifica- 
tion requirements ? 

Mr. Coox. Would you comment on that, Mr. Coburn? I want the 
legal phases of this to be answered by the General Counsel; that is 
what we have him here for. 

Mr. Conurn. Mr. Maletz, we feel this: That going back and trying 
to answer maybe your prior question, that under the terminology of 
the Clayton Act some of the transactions that we have could not be 
possible now. The effect of the history 

Mr. Marerz. May I interrupt, Mr. Coburn, for just a moment ? 

Mr. Copurn. Yes. 

Mr. Materz. Would you supply to the committee a list of such 
transactions that would not be possible ? 

Mr. Copurn. Well, I have one in mind. 

Mr. Maerz. All right. 

Could you supply to the committee a list of the transactions that 
would not be possible? The committee undertook to set forth such 
a list in its reports in H. R.—— 

Mr. Copurn. It was a very comprehensive list. It seems to me that 
what you are trying to do is write in the legislative history of the 
act just the provisions that we complain about and the reason we want 
different language there. 
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You can’t change the terminology of the act by legislative history. 

Mr. Maerz. All right, sir. 

Now I wonder if you could answer the question which I addressed 
to Mr. Cook. 

The FDIC would like the same exemption from the antitrust laws as 
railroads have, as airlines have, as steamships have, as natural gas 
pipelines have. 

Mr. Copurn. There are other exceptions. 

Mr. Maerz. If that is the case, why shouldn’t the banks, like the 
railroads, the airlines, and the pipelines be subject to public utility 
type of regulation ? 

Mr. Cosurn. Well, the banks are subjected to a very close scrutiny, 
supervision, and regulation. 

Mr. Maerz. Are they subject to rate regulation ? 

Mr. Cosurn. I beg pardon. 

Mr. Marrz. Are they subjected to rate regulation ? 

Mr. Cosurn. Well, certain rate regulations; yes. Interest regula- 
tions; yes sir. 

Mr. Matrrz. Is there a ceiling on the rate of return of a bank? 

Mr. Conurn. No; but there are ceilings on interest rates both by 
regulation and by law. 

Mr. Maerz. So your position is—— 

Mr. Cosurn. I mean, you can’t make a complete comparison but 
there is probably no industry that is as much supervised and regulated 
as banking is. 

They are different. It is different due to the different character of 
the business. 

Mr. Maerz. Now, two final questions if I may. 

I think this is a question most appropriately addressed to you, Mr. 
Coburn: If section 23 of the omnibus bank bill should be adopted, and 
section 7 amended by including asset acquisitions, is it not correct that 
a bank merger even if approved by a bank supervisory agency, would 
still be subject to antitrust prosecution because it would not be 
exempted by the last paragraph of section 7 ? 

Mr. Cosurn. I think that is true. 

Mr. Maerz. I beg your pardon. 

Mr. Copurn. I think that is true; yes, sir, and for that reason in our 
statement here we recommend the amendment of the exemption clause 
to include the supervisory agencies. 

Mr. Materz. So even if the antitrust savings clause were not in- 
cluded in section 23 of the omnibus bank bill, antitrust prosecution 
would still be possible assuming section 23 were adopted and section 7 
were amended as proposed by the present bill. 

Mr. Copurn. I don’t know the proposal but that is my own conclu- 
sion. 

Mr. Maerz. Is that your conclusion as counsel for the FDIC ? 

Mr. Copurn. Yes, sir. 

Mr. Maerz. If that is the case, wouldn’t the banking community be 
confronted with two sets of standards with respect to bank mergers: 
First, the unduly standard, and second, the substantially standard ? 

Mr. Copurn. We, Mr. Maletz, think that if they adopt the section 23 
that they also should amend the last clause to except banks from the 

provisions of the Clayton Act. 
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Mr. Maerz. But suppose that is not done? 

Mr. Copurn. Well, then you have got the situation that you have in 
mind. 

Mr. Maerz. In other words, the banking community would be con- 
fronted with two sets of standards, is that right, the unduly standard, 
and the substantially standard ? 

Mr. Cozpurn. I think that is correct. That is my personal con- 
clusion ; yes, sir. 

Mr. Maerz. Thank you very much. 

Mr. Horirzman. Suppose the unduly standard was adopted, is it 
your opinion that this would strengthen or weaken the antitrust law ? 

Mr. Cosurn. Well, that is a little difficult to answer. I think that 
so far as banking transactions are concerned, it would make for a 
sounder economy and better banking system. 

Mr. Cook. Mr. Chairman, I would like to have Director Harl make 
some comment at this particular time, with your permission, sir. 

Mr. Harv. On this rate ceiling, Mr. Counsel, that you raised, I think 
every State, except four has a ‘rate ceiling. In other words, the top 
rates are fixed as to interest charges on loans while we do have a rate 
ceiling which is a maximum of 3 percent, the banks can pay on sav- 
ings. So you do have a rate structure either provided by State legis- 
lation or by regulations of the Federal Deposit Insurance Corporation. 

The Cuatrman. I think that concludes the testimony for today, 
and we are grateful to you, Mr. Cook, and your colleagues for the con- 
tributions you have made. 

Tomorrow, our witnesses will be the following: 

Hon. William McChesney Martin, Chairman of the Board of Gov- 
ernors of the Federal Reserve Sy stem. 

Lee P. Miller, chairman, committee on Federal legislation, Ameri- 
can Bankers Association. 

Ben Dubois, executive secretary, the Independent Bankers Asso- 
ciation. 

Philip F. Welsh, general attorney, Association of American Rail- 
roads. 

James Fort, assistant general counsel, American Trucking Asso- 
ciation. 

Don Durand, Air Transport Association. 

The meeting will now adjourn and we will reassemble tomorrow 
morning at 10 o’clock. 

Mr. Cook. Accept our appreciation, Mr. Chairman, and your asso- 
ciates, for the courtesies you have extended to us, and we appreciate 
everything. 

The CHatrrMan. We reciprocate those words and we thank you for 
your cooperation. 

(Whereupon, at 4 p. m., the committee adjourned, to reconvene at 
10 a.m., Friday, March 8, 1957.) 
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FRIDAY, MARCH 8, 1957 


THlousr or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 

Present: Representatives Celler (chairman), Keating, and Me- 
Culloch. 

Also present: Herbert N. Maletz, chief counsel, and Samuel R. 
Pierce, Jr., associate counsel. 

The Cuatrman. The committee will come to order. 

The first witness is the distinguished Chairman of the Federal 
Reserve Board, Mr. Martin, and we will be very glad to hear from 
you, sir, 


TESTIMONY OF WILLIAM McC. MARTIN, JR., CHAIRMAN, BOARD 
OF GOVERNORS, FEDERAL RESERVE SYSTEM; ACCOMPANIED BY 
GEORGE B. VEST, GENERAL COUNSEL; AND HOWARD H. HACKLEY, 
ASSISTANT GENERAL COUNSEL 


Mr. Marrin. Thank you, sir. 

At present the Board is vested with authority to enforce the pro- 
visions of the Clayton Antitrust Act where applicable to banks. 
Section 7 of that act prohibits any corporation from acquiring the 
stock of other corporations engaged in commerce where, in any line 
of commerce in any section of the country, the effect may be substan- 
tially to lessen competition or tend to create a monopoly. However, 
as far as banks are concerned, this section applies only to acquisitions 
of stock. It does not apply to acquisitions of bank assets and does 
not cover bank mergers and consolidations. 

Apart from the Clayton Act, the Board has other functions under 
present law which involve consideration of the competitive aspects 
of banking and possible tendencies toward monopoly in the banking 
field. Under the Bank Holding Company Act, enacted last year, 
every bank holding company that proposes to acquire additional banks 
must first obtain the Board’s consent, and in determining whether to 
give such consent the Board is required to consider certain factors, 
including the effect of the proposed acquisition upon the preservation 
of competition in the field of banking. 

Other provisions of existing law which vest limited authority in 
this general field in the bank-s -supervisory agencies are those of sec- 
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tion 18 (c) of the Federal Deposit Insurance Act. Under that sec- 
tion, the Board, the Comptroller of the Currency, and the Federal 
Deposit Insurance Corporation, in their respective areas of authority, 
are required to pass in advance upon mergers and consolidations of 
banks, but only in cases in which the capital stock or surplus of the 
resulting bank will be less than the aggregate capital stock or aggre- 
gate surplus, respectively, of the banks involved. 

It is understood that two bills relating to bank mergers are now 
before the committee—H. R. 264 and H. R. 2143. The Federal Re- 
serve is directly concerned with these bills only as they apply to banks. 
In general, as far as banks are concerned, the pending bills would 
amend section 7 of the Clayton Act so as to bring acquisitions of 
bank assets under the coverage of that section, in addition to the 
present coverage of acquisitions of bank stock. 

The bills would also require prior notice of any proposed bank 
merger to be given to the Attorney General and to the Board of 
Governors at least 60 days (H. R. 2143) or 90 days (H. R. 264) 
before the merger is to take effect if the combined capital accounts 
of the merging ‘banks exceed $10 million. 

The Board of Governors favors the principle of subjecting bank 
mergers and consolidations to Federal supervision and control, with 
au requirement for consideration of the competitive effects of such 
mergers. It questions, however, whether the approach embodied in 
the pending bills constitutes the most desirable method of achieving 
that objective. 

It is the Board’s opinion that the law should require bank mergers 
to be approved in advance by a Federal supervisory agency. As 
previously indicated, under section 18 (c) of the Federal Deposit 
Insurance Act the Federal bank supervisory agencies—the Board, the 
Comptroller of the Currency, and the FDIC—are now required to 
pass In advance upon mergers and consolidations of banks only where 
there is a resulting diminution of capital or surplus. 

The Comptroller of the Currency has additional authority as to 
approval of mergers involving national banks. However, because of 
the limited nature of the present authority, many bank mergers do not 
have to be approved in advance by any Federal agency. _ 

The Board believes it would be desirable to extend this authority 
so as to require advance approval for every bank merger and con- 
solidation, irrespective of diminution of capital, to be given by the 
Comptroller of the Currency where the resulting institution will be 
a national bank, by the Board where the resulting institution will be 
a State member bank of the Federal Reserve System, and by the 
FDIC where the resulting institution will be a nonmember insured 
bank. 

The pending bills require 60-day or 90-day advance notice of merg- 
ers, but do not require advance approval. The Board questions 
whether, in the case of banks, the advance-notice procedure would 
be as desirable or as effective as provision for advance approval. 

It would be helpful to the banks involved to have advance consent 
by the Government, since this would give them, in proper cases. 
greater assurance that the proposed action is not inconsistent with 
law. Also, it would eliminate any necessity for an effort on the part 
of the Government to enjoin a bank merger or to dissolve one after 
it had once taken place. There are obvious difficulties in attempting 
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to unscramble the assets and liabilities of constituent banks after : 
merger has occurred, and particularly so after a lapse of several 
months or more. 

Furthermore, in many cases it is not necessary for a Government 
agency to have as much time as 60 or 90 days in which to consider 
proposed bank mergers and the competitive aspects of such trans- 
actions. 

The pending bills would leave unchanged those provisions of the 
Clayton Act which now vest in the Board of Governors authority to 
enforce the provisions of section 7 of that act where applicable to 
banks. 

Under present law, that authority is limited by reason of the stat- 
ute’s applicability only to acquisitions of bank stock. Under the 
emul amendment to section 7, however, the Board’s responsibili- 
ties would extend to all types of bank mergers, whether carried out 
under Federal or State statutes. 

This would result in a substantial enlargement of the Board’s re- 
sponsibilities in the antitrust field. The Board would be called upon 
to consider the competitive or monopolistic aspects of every such trans- 
action even though it had previously been considered and approved 
by one of the other Federal bank supervisory agencies or by the appro- 
priate State authority. 

The principal functions of the Federal Reserve System lie in the 
fields of monetary and credit policy and bank supervision. The 
Board of Governors and the other bank supervisory agencies are be- 
lieved to be qualified by experience to determine whether approval 
should be given with respect to proposed mergers. 

However, the prosecuting and adjudicatory functions involved in 
the enforcement of the antitrust laws are only indirectly related to the 
Board’s principal responsibilities. They are of a character quite 
different from the functions normally exercised by the Board in pass- 
ing upon particular transactions in the bank supervisory field. 

In other words, enforcement of the antitrust laws and the function 
of bank supervision represent, we believe, different spheres of govern- 
mental operations. 

Under present law, in addition to the Board’s authority to bring 
proceedings for the enforcement of section 7 of the Clayton Act where 
applicable to banks, the Attorney General has an injunctive authority ; 
and the Board believes, for the reasons indicated, that the enforce- 
ment of this section, whether with respect to acquisitions of bank 
stocks or acquisitions of bank assets, is a function which should not 
be vested in the Board. 

Under the pending bills, any bank merger which might substan- 
tially lessen competition or tend to create a monopoly would be pro- 
hibited. This would seem to mean that the effect on competition 
would be the controlling factor in all cases, to the exclusion of con- 
sideration of other factors which may well have an important bearing 
upon the maintenance of sound banking. 

Banking, more than any other type of business, directly affects 
credit conditions and the basic economy of the country. If a non- 

banking business becomes insolvent, its stoc kholders and creditors 
suffer. If a bank fails, however, the effect is felt not only by its 
stockholders and creditors but also by its depositors, and by businesses 
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and individuals in the community that must have banking facilities 
in order to carry on their activities. For these reasons, “banks are 
governed by special statutes and are carefully regulated, examined, 
and supervised by governmental authorities. 

The Federal bank supervisory agencies, in passing upon applica- 
tions and proposals within their respective jurisdictions, give con- 
sideration to the competitive aspects involved. However, they also 
take into account such matters as the adequacy of a bank’s sapital 
structure, the condition of its assets, the competency of its manage- 
ment, its future earnings prospects, and the needs of the community. 

Thus, the Board, in acting upon applications for the approval of 
branches, bank mergers within its jurisdiction under section 18 (c) 
of the Federal Deposit Insurance Act, and voting permits required 
to be obtained by holding company affiliates, considers the possible 
effect of the proposed transaction upon competition among banks; 
but in all such cases the Board also considers the banking factors above 
mentioned. 

The same is true under the recently enacted Bank Holding Com- 
pany Act. That act specifically requires the Board, in passing upon 
applications by bank holding companies for the acquisition of bank 
stocks or assets, to consider whether the proposed acquisition would 
be consistent with adequate and sound banking, the public interest, 
and the preservation of competition in the field of banking; but the 
act also requires the Board to consider the financial history and con- 
dition of the holding company and the banks involved, their prospects 
and the character of their management, and the needs of the com- 
munity concerned. 

There have been in the past and there will doubtless be in the future 
instances in which the overall public interest would clearly be served 
by a bank merger or consolidation even though it might incidentally 
tend to substantially lessen competition. The Board believes that, 
at least in the field of banking, the test should be whether or not a 
merger would result in an “undue” rather than a “substantial” 
lessening of competition. 

For these reasons, and in keeping with the practice followed in 
passing upon other types of banking transactions, the Board believes 
that it would be desirable that, in addition to providing for the prior 
approval of bank mergers by the appropriate Federal supervisory 
agency, that agency should be specifically required to consider 
whether the effects of the proposed merger might be to lessen com- 
petition unduly or to tend unduly to create a monopoly, but with the 
added stipulation that the agency should also consider such factors 
as the financial condition, adequacy of capital, and character of man- 
agement of the bank, together with the needs of the community. 

In order to maintain uniform policies as far as possible, each super- 
visory agency should be required to consult the other two before 
passing on a proposed merger. Moreover, it would be desirable to 
authorize the agencies to request the views of the Attorney General 
as to the effect on competition. This would enable the supervisory 
agency, whenever it was in doubt, to ascertain the attitude of the 
Department of Justice regarding the competitive or monopolistic 
aspects of the proposed merger before deciding whether to grant its 
consent. 
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To restate its views, the Board is of the opinion that appropriate 
and effective legislation with respect to bank mergers should embody 
two requirements: 

(1) Bank mergers should be made subject to the advance approval 
of the C omptroller of the Currency, the Board of Governors, or the 
FDIC, depending upon the nature of the resulting bank, regardless 
of whether there is to be a diminution in capital structur e; and 

(2) In acting upon bank mergers the Federal supervisory agency 
concerned should be required to consider whether the proposed trans- 
action would unduly lessen competition, as well as the financial con- 
dition, adequacy of capital and character of management of the insti- 
tution resulting from the merger; and, where the competitive factor 
is significant, the agency should have have authority to request the 
opinion of the Attorney General on that point. 

The proposed Financial Institutions Act of 1957, introduced a few 
days ago, would embody these basic principles. That bill would 
require a bank merger to have the prior approval of 1 of the 3 Federal 
banking agencies, irrespective of diminution of bank capital or sur- 
plus. It would expressly require the banking agency concerned to 
consider the competitive aspects of each transaction, as well as the 
banking factors involved, and—in the interest of uniform standards— 
to seek the view of each of the other two banking agencies with re- 
spect to the question of competition. In addition the ‘banking agency 
would be authorized to request the opinion of the Attorney General 
with respect to that question. 

Legislation of this kind, the Board believes, would effectively ac- 
complish the basic objective of providing means for controlling bank 
mergers and preventing mergers that would unduly lessen competition 
in the banking field. 

The CHarrmMan. Mr. Martin, does the bank merger trend give you 
any very serious concern 4 

Mr. Martin. Yes, it gives me concern. 

The Cuatrman. You ‘might be interested to read a colloquy between 
counsel and Mr. Gidney yesterday: 


Mr, MALETzZ— 
Speaking of the bank merger trend— 


It does not give you any serious concern, Mr. Comptroller? 

Mr. GIpNEY. Not under present circumstances. 

Mr. MALETz. It does not? 

Mr. GipneEY. Not as I see it now. 

Mr. Maerz. Let me read to you, if I may, what Chairman Martin of the 
Federal Reserve Board testified in 1955. 

Mr. Gipney. Also in 1955. 

Mr. Matetz. Mr. Martin said: ‘I would like to reiterate, Mr. Chairman, that 
this is a trend”’—referring to the bank mergers—‘which has given us very 
serious concern, and that our actions have not been perfunctory.” 

I take it that you would not agree with Chairman Martin of the Federal 
Reserve Board as to the serious nature of the bank merger trend in recent years. 


Mr. Martin. Whether or not he is concerned with it, I am concerned 
with it. 

The Cuarrman. Mr. Keating. 

Mr. Keatina. Mr. Martin, may I ask you this: 

Under your proposal, if the Attorney General’s advice were sought 
and he were to say, “In my judgment, it would violate the antitrust 
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laws if permitted to go through,” what would then be done by the 
advisory agencies? 

Mr. Martin. I think the Board would hesitate a long time to ap- 
prove it. 

Mr. Keattna. I understand that, of course, they would give con- 
sideration to it. But is it your proposal that despite that advice from 
the Attorney General, the supervisory agencies would still have the 
authority to approve the merger ? 

Mr. Martin. I think that is the way the bill is drawn, yes 

Mr. Keatrne. It is just an advisory opinion by the Attorney Gen- 
eral? 

Mr. Martin. Yes, that is true. 

I think it would be a pretty persuasive advisory opinion, however, 
because at least under section 7, as far as it applies to acquisition of 
stocks, the Attorney General is free, as he is now, to go in it any 
time. 

Mr. Keratine. Now, would you favor writing into that bill a pro- 
vision permitting him to go ahead in case the mer ger was consum- 
mated by an acquisition of assets, a savings clause to permit him to 
go in? 

Mr. Martin. Well, I don’t think it is necessary, I don’t think the 
Board could object to it, but I don’t think it is necessary. 

Mr. Keatinc. Well, the mergers do not often proceed through 
acquisition of stock. 

Mr. Martin. That is true. 

Mr. Keatine. It is mostly by asset acquisition. 

And you say you would not object to a savings clause in that legis- 
lation which would permit the Attorney Gener ‘al to move in the case 
of merger by acquisition of assets, as he does now by acquisition of 
stock ? 

Mr. Martin. I wouldn’t object, but, really, what it comes down to 
is this: that we have reviewed this thing for a long time and tried 
to clear our minds on the technical aspects of it, and we think that 
the approach taken in the financial institutions bill is the preferable 
approach. 

In either event, the Board doesn’t want to have the authority to 
enforce the act, whether it is done by section 7 of the Clayton act 
or whether it is done via the financial institutions bill, the Board 
doesn’t want to take the responsibility of enforcing it, and we pre- 
fer the financial institutions approach. It seems to us to be more 
consistent with the special nature of banks and the special respon- 
sibility of the financial supervisory agencies. 

The Cuarrman. We understand that. You made that very clear 
in your statement, that you would rather have the enforcement pro- 
visions allotted elsewhere. 

Mr. Martin. Right. 

The Craman. But Mr. Ke ating asked you a different question. 
He wanted to know why you made the differentiation concerning that 
savings clause as to acquisition of assets. 

You don’t seem to object to it when it is a merger through acquisi- 
tion by stock, but you do object to it when it is acquisition of assets. 

Mr. Martin. I wasn’t saying I didn’t object to it, but it is in sec- 
tion 7 now, and we are not suggesting in the Financial Institutions 
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Act that there is any amendment needed to section 7 of the Clay- 
ton Act to remove that authority. 

Mr. Keatine. Well, there isn’t any needed, Mr. Martin, because 
most all the bank mergers are now handled by acquisition of assets 
since that was adopted. 

Mr. Martin. That is right. 

Mr. Keatinc. And I don’t mean that in any way as criticism, it is 
what any good lawyer would advise, probably. But in order to tighten 
that loophole, if you can call it that, it might seem advisable to give 
the Attorney General the same right to move in case the merger was 
consummated by the acquisition of assets. 

That, coupled with the advisory opinion given by him to the super- 
visory agency, which in most any case, as you say, would deter them, 
those two things together would make it safer. That is my impression. 
at the moment. 

Mr. Martin. Well, I think our position is that the approval of one 
Government agency ought to be enough. 

Mr. Keatine. In other words, even though he were to advise you 
that the consummation of a merger would, in his opinion, create a 
monopoly or substantially lessen competition, and the supervisory 
agency decided to go ahead and approve the transaction, regardless 
of that, you think, then, that there should be no authority on the 
part of the Attorney General to interfere ? 

Mr. Martin. I don’t think it is necessary. 

May I ask Mr. Vest, our General Counsel, to comment on that / 

The CHarrMan. Surely. 

Please identify yourself for the record. 

Mr. Martry. This is George Vest, the General Counsel for the Fed- 
‘al Reserve Board. 

Mr. Vest. The Board’s position is that it should be possible to con- 
sider not only the question of substantial competition, but these other 
factors, the so-called banking factors. And for that reason the Board 
feels that the test should be “unduly” rather than a substantial les- 
sening of competition. 

The CHarrMan. We are not talking about that. We will come to 
that later. 

Mr. Keatinc. What I am trying to do is get this thing laid out 
on the table as to your position. I am not critical of it, 1 am just try- 
ing to get the facts. 

To speak bluntly, is it your position that a supervisory agency should 
be able, under certain circumstances, to approve a merger, even though 
it did create a monopoly ? 

Mr. Vesr. The position is—and I think that is substantially cor- 
rect—if the Attorney General were asked for his opinion, and he said 

that there was a substantial lessening of competition involved in the 
transaction, the agency would have the legal authority to go ahead 
and approve on the basis of other factors that might be involved, al- 
though I can’t imagine that happening very often, sir. 

Mr. Keatinc. I assume it wouldn’t, but I wanted to clarify the air. 

Mr. McCvtiocn. Mr. Chairman, coming from a rural community, 
I know that it can happen frequently where there are small banks 

and where the communities are so small that the changing times do not 
justify the continuing of a bank. 


e 
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Now if a bank goes out of existence by reason of merger, certainly 
there is a lessening of competition within that particular terr itory. 

Mr. Kra wring. It is not only substantial, it is almost complete. 

Mr. McCuttocn. Yes, sir; it is complete. 

So I am particularly impressed by the importance of the other 
factors that have been stressed by Chairman Martin in his state- 
ment, particularly on page 8, and by reason of the fact that the 
banking industry is a peculiar one, and is tinged with a public nature, 
and is regulated, I can well see where there should be this entirely 
different rule. 

However, it was my understanding in the testimony by the Attor- 
ney General that he recognized this factor, and even though there 
would be a substantial lessening of competition, or if it did tend 
to create a monopoly, your test in this instance might, and probably 
would be, the final ultimate test that he would apply. 

The Cuatrman. I might interject there, Mr. McCulloch, that the 
report last year on the Celler-Kefauver Act amendment pertaining to 
banks clearly indicaes that the Attorney General must take into con- 
sideration factors beyond those involved in competition. In the case 
of these small banks that you mention, they could merge under con- 
ditions that would be in the public interest. 

We outlined, you may remember, in that report a great many 
factors that have to be taken into consideration, in addition to the 
matter of substantial lessening of competition and tendency toward 
monopoly. That is the legislative history. 

Mr. Keatinec. The thing that bothers me, as Mr. McCulloch has 
said is this: in a place of 4,000 or 5,000 people, where there are 2 
banks, and it seems desirable from every point of view—-everybody 
wants to have those merged into 1 stronger institution—such trans- 
action seems to me not only to tend to create a monopoly, it actually 
creates a monopoly within a given area. 

And that brings me around to whether we ought not to consider 
this word “unduly,” because while it creates a monopoly, perhaps 
it does not create one unduly or improperly. I am just thinking 
that we are inclined to face realities and say in a case like that 
that there isn’t a monopoly. 

Mr. McCutizocn. Of course, to go one step further, we are in a field 
where we must recognize that all monopolies are not necessarily bad. 

Mr. Keatine. That is correct. It might very well be in the public 
interest. 

The CuarrMan. We tried to cover it in the legislative history of 
the amendment, and if you will read that you will find that we were 
very painstaking in our efforts to cover those other factors. 

Counsel wishes to ask a question. 

Mr. Marterz. Chairman Martin, if section 28 of the present financial 
institutions bill should be enacted, and if section 7 is amended to 
cover asset acquisitions by banks, is it not a fact that the Attorney 
General could prosecute even if the merger were approved by a super- 

visory agency, where, in his judgment, the effect may be to substan- 
tially lessen competition ? 

Mr. Martin. Yes, that would be correct. 

Mr. Marerz. And that would be true even without a savings clause; 
isn’t that right? 
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Mr. Marttn. Yes. 

Mr. Maerz. Therefore, the purpose of the saving clause would be 
to make even clearer the fact that the Attorney General would have 
the right to proceed; is that right? 

Mr. Martin. Yes. 

Mr. Materz. If that should be the situation, wouldn’t the banking 
community be confronted with two sets of standards. namely, the 
“unduly” standard insofar as merger approval by a bank supervisory 
agency is concerned, and the “substantially” standard insofar as the 
Attorney General is concerned ? 

Mr. Martin. Well, aren’t we confronted with that in every case 
now 

Mr. Maerz. No. 

Mr. Martin. In the bank holding company legislation ? 

Let me ask Mr. Vest. We have been wrestling with this on the 
holding company. 

Mr. Vest. I think your question assumed that there would be an 
amendment to the Clayton Act as well as the Financial Institutions 
Act. 

Mr. Materz. That is right. 

If I may restate the question, I am assuming that section 23 of the 
financial institutions bill was enacted without an antitrust savings 
clause, and I am assuming that section 7 is amended to cover asset 
acquisitions by banks. In those two events, wouldn’t the banking com- 
munity, insofar as mergers are concerned, be confronted with two 
separate standards, first, the “unduly” standard and, secondly, the 
“substantially” standard ? 

Mr. Vest. Well, of course, again I say, it is not proposed here that 
there be an amendment to section 7 of the kind you describe. But if 
there were, the agency would take the matter up with the Attorney 
General in a doubtful case, and get the Attorney General’s views with 
regard to the whole situation, I would think. 

‘So that as a practical matter, I wouldn’t think that point would 
loom very large. 

Mr. Kratina. Let me interrupt there. 

But the Attorney Gener: al might say, “This is not an undue inter- 
ference with competition.’ And then he would still have the ability, 
after they had gone ahead, to bring proceedings because it was a 
substantial lessening of competition. 

Mr. Vesr. That is true. 

And that suggests to my mind that if the Congress should see fit 
to take the approach of the Financial Institutions Act, it might be wise 
not to amend the Clayton Act with respect to bank assets, because the 
subject would be covered otherwise. 

Mr. Prerce. Mr. Martin, I would like to ask you a few questions. 

You are aware, are you not, that in 1955 the Federal Reserve Board 
took the position before this committee that, with 2 provisos, it 
favored a bill designated as H. R. 5948, which would have amended 
section 7 of the Clayton Act to make the provisions of that section 
applicable to bank mergers achieved by asset acquisitions; are you 
familiar with that? 

Mr. Martti. I am. 
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Mr. Pierce. It is correct, is it not, that the two provisos insisted 
upon by the Federal Reserve Board at that time were: First, that 
enforcement responsibility should be left exclusively to the Attorney 
General; and, second, that either the “unduly” test should be used or 
the committee’s report on the bill should spell out the term “substan- 
tially to lessen competition” and what that term meant with respect 
to bank mergers. 

Mr. Martin. That is my recollection of the hearing; yes. 

Mr. Pierce. In short, excluding the two exe eptions mentioned, the 
Federal Reserve Board favored the approach presently incor porated 
in H. R. 264 and H. R. 2148; isn’t that correct ? 

Mr. Martin. Yes; but we made those two qualifications. 

Mr. Prerce. That is right. With the exception of those two 
provisos. 

Mr. Martrn. Yes. 

Mr. Prerce. It is true, is it not, that this committee’s report on 
H. R. 5948 in 1955 spelled out the term “substantially to lessen com- 
petition” to the satisfaction of the Federal Reserve Board at that 
time / 

Mr. Martin. Let Mr. Vest comment on that. 

Mr. Vest. I don’t know that the Board ever took any position ex- 
pressing any view on that matter. I do remember that we sent up 
some situations in which the words “substantial competition” in our 
wre might not adequately cover the matter, and some of those, but 

I don’t underst: ind that all of them, were incorporated in the com- 
mittee report at that time. 

Mr. Pierce. I would like to show you the committee report and ask 
you to read it and tell this committee 

The CHairman. You don’t have to show it to him; just read it 
yourself. 

Mr. Prerce. It is very long; that is why I don’t want to read it. 

The CHarrman. You are familiar with it, aren’t you! 

Mr. Vesr. I am generally familiar with it. We have here the list 
that we sent up, I think, and it could be compared. 

Mr. Pierce. Why don’t you take a look at oe committee report, 
and perhaps you can compare them faster. I don’t think I should 
read this; I think you can do it faster yourself. 

The CHAarRMAN. Pages 5 and 6. 

While we are w aiting, Mr. Martin, I want to ask you this question: 
Would the Board be willing to designate possibly your General 
Counsel, Mr. Vest, who has been heretofore very cooperative, or any 
other person, to work with the other interested agencies of the Gov- 
ernment, together with our counsel, so that we could shape up a bill 
that might meet the views of all of the departments? Would you 
be willing to do that? 

Mr. Martin. We certainly would. 

The Carman. Thank you. 

Mr. Pierce. While your counsel is working on the other question, 
I would like to ask you this question, Mr. Martin: Do you recall 
testifying on “A Study of the Antitrust Laws” at a hearing held by 
the Senate Antitrust Subcommittee in June 1955? 

Mr. Martin. I think I do. 

The Cuarrman. Do you remember all these hearings you attend? 

Mr. Martin. That is why I said “I think.” 
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Mr. Prerce. Do you recall that at that time you recommended that 
each banking agency be required to consider competitive factors 
in passing on any merger, and be authorized to seek the Attorney 
General’s views ? 

Mr. Martin. Right. 

Mr. Pierce. Moreov er, is it correct that according to your proposal 
at that time, if the Attorney General concluded the merger would 
transgress section 7 of the Clayton Act, the banking agency would 
be barred from approval ? 

Mr. Martin. I don’t recall. Did I, George; that they should be 
barred ? 

Mr. Vest. Would you mind repeating the question f 

Mr. Prerce. Would you read back the question ? 

(Question read.) 

Mr. Vest. Yes; that is correct. 

Mr. Pierce. You also stated, did you not, before the Senate Anti- 

trust Committee on June 24, 1955: 
* * * if the Attorney General has not been previously consulted by the appro- 
priate bank supervisory agency, and has not indicated an absence of objection 
on his part, he should continue to have full authority to institute proceedings 
under the Clayton Act, if he should deem it desirable, with respect to any 
situation resulting from the particular merger or consolidation. 

Mr. Martin. Correct. 

Mr. Pierce. To summarize, then, would it be correct to state that 
in 1955 the Board’s position was substantially this: 

1. That the loophole in section 7 should be plugged by extending it to cover 
bank mergers achieved by asset acquisitions, provided that the amending 
bill either used the term “unduly” or the report on such bill spelled out what 
the term “substantially to lessen competition” meant with respect to bank 
mergers : 

That section 10 (c) of the FDIC Act should be amended so as to give 
the Federal bank supervisory agencies merger approval authority; and 

3. That the Attorney General should have continued enforcement jurisdiction 
unless he was consulted by the appropriate bank supervisory agency and 
had no objection to a merger. 

Is that substantially what your position was in 1955? 

Mr. Martin. I think that is substantially correct; yes. 

Mr. Prerce. Is it not a fact that, under the express provision of the 
antitrust savings clause of section 11 of the Bank Holding Company 
Act, the bank-merger provisions of the Celler-Kefauver Act are now 
fully applicable ? 

Mr. Martin. I would think so; yes. 

Mr. Pierce. Does this not mean that the Federal Reserve Board 
has a mandate to forbid any stock acquisitions by a bank holding 
company where the effect may be substantially to lessen competition 
or tend to create a monopoly in any section of the country ¢ 

Martin. Well, we have been wrestling with that problem hard. 
Now, George, you comment on that. 

Mr. Vest. Well, I think—we just haven’t had that case, of course— 
but I am inclined to agree that the terms of section 11 of the Bank 
Holding Company Act are so broad that if the case should arise in 
which there was a substantial lessening of competition, the Board 
would have little alternative in the matter. 

Mr. Pierce. And it is correct, is it not, that the Department of 
Justice retains enforcement responsibility with respect to stock acqui- 
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sitions by a bank holding company which may have substantial anti- 
competitive effects ? 

Mr. Vest. I am afraid I didn’t get that. 

Mr. Prerce. I will repeat that question. It is correct, is it not, that 
the Department of Justice retains enforcement responsibility with 
respect to stock acquisitions by a bank holding company which may 
have substantial anticompetitive effects ? 

Mr. Vest. Yes; I think so. 

Mr. Keatrne. May I interrupt there. Did we have, when that = 
passed, any interpretation of the phrase “section of the country” 
That is the same problem I was discussing when Mr. McCulloch was 
asking those questions. 

The Cuatrman. You mean we were discussing that it didn’t have 
to be throughout the whole country; it could be any political sub- 
division. 

Mr. Keatine. It could be any political subdivision of a State. 

Mr. Prerce. May I continue? Did you object to the antitrust sav- 
ings clause of section 11 of the Bank Holding Company Act at the 
time it was passed ¢ 

Mr. Vest. I don’t remember that the Board did. 

Mr. Pierce. Did you take any position at all? 

Mr. Vesr. I don’t recall any position on it. 

Mr. Prerce. Let me ask you this: Will you check your records and 
supply that information to the committee? 

Mr. Vest. I would be very glad to. 

(See p. 239.) 

Mr. Prerce. Can you tell me this: What is the logic of having an 
antitrust s savings clause in the Bank Holding Company Act and not 
in section 23 of the omnibus bill ? 

Mr. Vest. Well, that assumes, of course, that it is a good thing to 
have in the Bank Holding Company Act. I am not sure whether it 
is or not, I wouldn’t want to express my opinion on that at the mo- 
ment, I haven’t had enough experience with it, but I don’t think it 
necessarily follows that it should be incorporated here with respect 
to bank mergers. 

Mr. Marriy. I might just comment on the Bank Holding Company 
Act. You know we have 2 years to get some experience on this and 
come back to the Congress, and we are working like slaves in the 
various situations that are coming up in that field at the present time, 
it is almost a 24-hour job. 

The CuarrMan. I want to say this: As far as I know—and I have 
had a little experience with the Bank Holding Company Act—there 
is no doubt that banks were using, and the First National City Bank 
is using, the holding company device to obtain branches. There is no 
doubt about it. 

New York City banks couldn’t, for example, jump over the branch 
district lines in the State of New York, but had to confine themselves 
to New York City. Under the present bank holding statute, in or- 
der to get out of the present confines of New York C ity, First Na- 
tional City uses the holding company idea. 

Holding companies would operate the subsidiary banks in the bank 
holding company system practically as branches—that is the real 
intent of it. Some of the larger banks found out the idea, and it was 
more or less of a subterfuge. 
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And if you read the ya 8 before your examiner in the First 
National City case, you will ascertain that. So I can’t, for the life of 
me, see any distinction between acquisition of other banks by virtue of 
a holding company’s acquisition of stock or acquisition by one bank 
of the assets of another. 

When you set up branches either by the holding company device, 
or branches by an actual acquisition of assets, it strikes me it is the 

same thing. So I have a little difficulty in understanding the distine- 
tion that is being made. 

I am wondering about this, as is this committee. And we would 
like as much enlightenment as we can. 

The committee also has sort of a feeling that we would like to 
treat, banks a little differently than the ordinary commercial en- 
terprise, and maybe the bank provisions ought to be split off from 
the present bills that we are considering. 

We feel that probably that should be done, and we may do that. 
I am not sure what the full committee wants to do; we will meet in 
executive session on it. 

In that sense, we recognize a sort of a distinction. But I personally, 
speaking for myself, fail to see the distinction now being made between 
stock acquisition and asset acquisition. 

Mr. Pierce. Mr. Chairman, are you familiar with the fact that the 
Attorney General has recommended the following with respect to 
this problem : 

1. Amendment of section 7 to cover bank mergers accomplished by 
asset acquisitions ; 

Amendment of section 25 of the omnibus bank bill to require that 
any - Federal banking agency passing on a bank merger consider, 
among other factors, “Clayton Act section 7 standard; 

}. The Attorney General should be notified of each application for 
approval, and be assured opportunity to intervene, or at least to pre- 
sent his views respecting competitive factors to the : appropriate bank 
agency 

t. Inclusion in section 23 of an antitrust savings clause such as 
that included in section 11 of the Bank Holding Company Act. 

Are you familiar with that point of view taken by the Attorney 
General ? 

Mr. Martin. Only what I read in the paper. I haven’t had a chance 
to—— 
Mr. Pierce. You haven’t read his statement before this committee ? 
Mr. Martin. No, I haven’t read his statement. I saw a statement 
in one of the papers, in the last day or so. 

Mr. Prerce. Let me just ask you this: 

In what way, if the Attorney General’s recommendations were 
adopted, would you be divested of the power and authority to make 
decisions vitally affecting the welfare of banking? 

Mr. Martin. Well, I don’t know. 

Do you, George ? 

Mr. Vest. As you read off the points, it seems to me that one of 
them was that the test of substantial lessening of competition would 
be retained. 

Mr. Pierce. That is true. 

Mr. Vest. That was not in accordance with the Board’s reeommenda- 
tion. Another one was that it would be required that the Attorney 
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General be called upon in case of every bank merger. That is not in 
accordance with the Board’s position. 

Mr. Pierce. Will you repeat that? 

Mr. Vest. I say. that is not in accordance with the recommendation 
of the Board. 

Mr. Pierce. And what was that point you just made? I didn’t get 
that. 

Mr. Vest. As I understood it, the banking agency would be required 
to submit every bank merger to the Attorney General for his consider- 
ation as to whether or not there was a substantial lessening of compe- 
tition. 

Mr. Pierce. That is true. Thank you. 

As I understand it, you are not objecting, however, to a provision 
requiring the Attorney General to present his views on competitive 
problems. Are you objecting to that, to just presenting the views / 

Mr. Vest. I am not sure just how that would come about. 

Mr. Pierce. In other words, suppose the law required you to request 
views of the Attorney General with respect to the competitive effects 
of a merger, would you object to it ? 

Mr. Vest. I think the Board’s recommendation does not encompass 
that. 

Mr. Pierce. Would you object to it—that is the point—would you 
object to going that far? 

Mr. Vest. All I can say is that the Board’s position expresses a pref- 
erence for the Financial Institutions Act, which does not incorporate 
that provision. 

Mr. Prerce. The point is, would you object to it? I know your 
preference, but would you object to giving in that much ? 

Mr. Vest. I should think we would; I don’t know. 

Mr. Prerce. I know that it is a tough thing to answer off the top of 
your head, but would you think it over and submit your views on it to 
the committee ? 

Mr. Vest. We can take that up. 

Mr. McCutiocn. Are part of the views of your agency on that par- 
ticular field reflected in the first full paragraph on page 8 of the 
chairman’s statement / 

Mr. Martin. That is correct. 

And I just interject here that so far as the 1955 to 1957 study of the 
Board on this problem, we have never said this was the only way of 
doing it, but we have come definitely to the view that this is a pre- 
ferable way, and offers the soundest administrative procedure fot 
handling this situation. 

Mr. Prerce. Mr. Chairman, it is obvious that your position and 
the position of several other agencies on banking differs from that 
of the Attorney General. Now, in the light of ‘the position of the 
Federal Reserve Board in 1955, and the position of the Attorney 
General as stated before this committee and your present testimony, 
would the following compromise with respect to bank mergers be 
acceptable to the Federal Reserve Board? I would like you to listen 
very carefully to this compromise : 

Amend section a (c) of the FDIC Act so as to require approval 
of any bank merger by the appropriate Federal bank supervisory 
agency. 
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2. Require any bank supervisory agency ruling upon a merger to 
scabs the same factors it does under section 3 (c) of the Bank 
Holding Company Act. 

3. Require the appropriate Federal bank supervisory agency to 
obtain the views of the State supervisory agency where a State bank 
is involved, as in section 3 (b) of the Bank Holding Company Act. 

4. Require that the Attorney General be notified ‘by the appropriate 
Federal bank supervisory agency and be given reasonable time within 
which to express his views before any merger is consummated. 

5. Provide for an antitrust savings clause similar to the one con- 
tained in section 11 of the Bank Holding Company Act. 

Amend section 7 of the Clayton Act to cover stock and asset 
acquisitions, using the term “substantially to lessen competition” 
but spelling out what it means with respect to banks, as was done in 
this committee report on H. R. 5948. 

The CHarrman. That is a rather long question, and I don’t expect 
an answer immediately. If you wish to answer it now, very well, but 
if you want to ponder it over and give us your answer in the form 
of a subsequent letter, that is all right. 

Mr. Martin. I would like to do that. I am only one member of a 
Board, Mr. Celler. 

The CHarrMan. I think it would be very valuable. I think it would 
cut the Gordian knot if we could work out something in the nature of 
a compromise here and satisfy all the agencies, instead of one agency. 
That is what we are trying to do. 

That is a difficult question to answer offhand, I realize that. Will 
you ponder it and submit it to the Board, and let us have the benefit 
of the positive points of view of your colleagues on the Board, and 
let the answer be forthcoming. 

(Subsequently, the Federal Reserve Board supplied the following 
information :) 

BOARD OF GOVERNORS 
OF THE FEDERAL RESERVE SYSTEM, 
OFFICE OF THE CHAIKMAN, 
Washington, March 15, 1957. 
Hon. EMANUEL CELLER, 


Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My DEAR Mr. CHAIRMAN: During the course of the hearings before your com- 
mittee on March 8, 1957, regarding the pending bills to amend the Clayton Anti- 
trust Act, I was asked to furnish my views and those of the Board regarding 
several matters in this connection. 

First, we were requested to advise whether the Board took any position with 
respect to the saving provision contained in section 11 of the Bank Holding Com- 
pany Act of 1956, when that act was under consideration in Congress. The pro- 
vision in question was not contained in the bank holding company bill (H. R. 
2674) when it was under consideration by the House Banking and Currency Com- 
mittee in 1955. It was first included in the proposed legislation when Chairman 
Spence of that committee on May 12, 1955, introduced a new bill (H. R. 6227), 
the bill that was favorably reported by his committee a few days later and which 
with certain changes subsequently passed the House. The provision in ques- 
tion similarly was not contained in S. 2350 and 8S. 880 which were the subject 
of hearings before the Senate Banking and Currency Committee in July 1955, al- 
though it was later incorporated in the bill S. 2577 which was favorably reported 
by that committee on July 25, 1955. The record indicates that at no time did 
the Board take any position with respect to the merits of that provision. 

Secondly, we were asked to advise the committee whether the Board would 
object to a provision which would require the bank supervisory agencies to 
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request the views of the Attorney General with respect to the competitive effects 
of every bank merger. In the Board’s opinion, such a requirement would impose 
an unnecessary burden both upon the Department of Justice and the bank super- 
visory agencies, since many proposed bank mergers and consolidations do not 
give rise to material questions as to competitive effects. Moreover, the necessity 
of obtaining the views of the Attorney General in every case could substantially 
delay the consummation of mergers in situations in which circumstances might 
demand prompt action and in which no material question of competition would 
be involved. The Board would prefer a provision along the lines of that con- 
tained in section 23 of title III of the pending financial institutions bill (S. 1451), 
under which the bank supervisory agency would be authorized to request the 
Attorney General’s opinion on the question of competitive effects. 

Finally, the Board was asked to submit its views with respect to a proposal 
for bank merger legislation containing the following features: 

“1. Amend section 18 (ce) of the Federal Deposit Insurance Act so as to 
require approval of any bank merger by the appropriate Federal bank super- 
visory agency. 

“2. Require any bank supervisory agency ruling upon a merger to consider 
the same factors it does under section 3 (c) of the Bank Holding Company Act. 

“3. Provide for the appropriate Federal bank supervisory agency to obtain 
the views of the State supervisory agency where a State bank is involved, as in 
section 3 (b) of the Bank Holding Company Act. 

“4. Require that the Attorney General be notified by the appropriate Federal 
bank supervisory agency and be given reasonable time within which to express his 
views, before any merger is consummated. 

“5. Provide for an antitrust savings clause similar to the one contained in 
section 11 of the Bank Holding Company Act. 

“6. Amend section 7 of the Clayton Act to cover stock and asset acquisitions, 
using the term ‘substantially to lessen competition’ but spelling out what it means 
with respect to banks, as was done in this committee’s report on H. R. 5948.” 

The first feature of the above proposal would conform to provisions of section 
23 of title III of the financial institutions bill requiring prior approval of bank 
mergers by the appropriate bank supervisory agency and, as it has previously 
indicated, the Board would favor such a requirement. 

The second feature would require the appropriate bank supervisory agency 
in passing upon any bank merger to consider the same factors as those stated 
in section 3 (c) of the Bank Holding Company Act, namely: “(1) The financial 
history and condition of the company or companies and the banks concerned; 
(2) their prospects; (3) the character of their management; (4) the convenience, 
needs, and welfare of the communities and the area concerned; and (5) whether 
or not the effect of such acquisition or merger or consolidation would be to 
expand the size or extent of the bank holding company system involved beyond 
limits consistent with adequate and sound banking, the public interest, and the 
preservation of competition in the field of banking.” 

The bank merger provisions of section 23 of title III of the financial institu- 
tions bill, which have been endorsed by the Board would require the bank super- 
visory agencies to consider the factors enumerated in section 15 of that title and 
also whether the effect of a proposed merger or consolidation “may be to lessen 
competition unduly or to unduly tend to create a monopoly.” The factors 
enumerated in section 15 are the financial history and condition of the bank, the 
adequacy of its capital structure, its future earnings prospects, the general 
character of its management, and the convenience and needs of the community 
to be served by the bank. Consequently, section 23 would seem to cover sub- 
stantially the same factors as those required to be considered under the Bank 
Holding Company Act. While the Board would see no need to use language 
different from that now contained in section 23, the Board would have no ob- 
jection to the use of language similar to that of section 3 (c) of the Bank Holding 
Company Act if Congress should deem it advisable. 

The third feature of the proposal would require the appropriate Federal bank 
supervisory agencies to obtain the views of the State supervisory authority where 
a State bank is involved “as in section 3 (b) of the Bank Holding Company Act.” 
The Board questions the necessity for requiring the Federal bank supervisory 
agency to seek the views of the State authorities. If the resulting bank woul 
be a State bank, such a requirement would be unnecessary since the merger would 
have been approved by the appropriate State banking authority before it could 
be consummated, If one of the banks involved were a State bank, but the result- 
ing bank would be a national bank, the approval of the Comptroller of the Cur- 
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rency would be necessary under present law even though State approval might 
not be required. 

As to the fourth feature of the proposal, the Board questions the need for a 
requirement that the Federal bank supervisory authority notify the Attorney 
General of all applications for bank mergers, but the Board would see no objec- 
tion to a requirement for mere notification if the committee and Congress deem 
it essential. However, for the reasons heretofore stated in this letter, the Board 
believes that it would be unnecessary and undesirable to require the bank super- 
visory agency, in addition to notification, to obtain the views of the Attorney 
General except in those cases in which the question of competitive effect may 
have material significance. 

As to the fifth fetaure of the proposal—the inclusion in bank merger legislation 
of an antitrust saving clause similar to that contained in section 11 of the Bank 
Holding Company Act—it is apparent that such a clause would have little meaning 
unless section 7 of the Clayton Antitrust Act were amended to cover acquisitions 
of bank assets as proposed by the sixth point in the plan. These two features of 
the proposal must therefore be considered together. 

The last feature of the proposal would involve an amendment to section 7 of the 
Clayton Act to cover acquisitions of bank assets as well as bank stocks, without 
any change in the present statutory test based on substantial lessening of com- 
petition, but with some explanation, presumably in the committee report, as to the 
meaning of that test as applied to banks. 

The Board would be apposed to this feature of the proposed compromise for 
several reasons. In the first place, assuming that no changes would be made 
in the enforcement provisions of the Clayton Act, the amendment would place 
the Board in the position of having responsibility with respect to every bank 
merger even though it had previously been considered and approved by one of the 
other Federal bank supervisory agencies or by the appropriate State banking 
authority. Such a situation would obviously be undesirable. As the Board has 
stated on several occasions in recent years, it believes that it should not be vested 
with the prosecuting and adjudicatory functions involved in the enforcement of 
the antitrust laws, especially if section 7 of the Clayton Act, which now covers 
only the limited field of bank stock acquisitions, should be broadened to cover 
acquisitions of bank assets. 

The statutory application to bank mergers of the Clayton Act test of substan- 
tial lessening of competition would not, in the Board’s opinion, be desirable in the 
public interest, even though the committee report should spell out circumstances 
in which that test would not be intended to preclude a bank merger or consolida- 
tion. Whether or not a merger would have the effect of substantially lessening 
competition involves a quantitative test which, despite such an explanation in 
the committee report, might be construed as not permitting adequate weight to 
be given to factors having to do with the soundness of the banking system, avail- 
ability of banking services, and the overall public interest. 

If it should be the intent of Congress that the test “substantial lessening of 
competition” as used in section 7 of the Clayton Act should not necessarily make 
unlawful bank mergers which might be desirable in the public interest because 
of factors other than the competitive factor, it is the view of the Board that this 
should not be left as a matter of interpretation, possibly through court decisions, 
on the basis of legislative history, but should be set forth in the language of the 
statute, through the use of the word “unduly” instead of “substantially,” so that 
the congressional intent in the matter may be clear. 

Sincerely yours, 


” 


Wm. McC. MARTIN, JR. 

Mr. Pierce. I would just like to ask a few more questions. 

It is correct, is it not, that the Federal Reserve Board’s present 
position with respect to the extension of section 7 of the Clayton Act 
to cover bank mergers achieved by asset acquisition is not the same 
as it was in 1955? 

Mr. Martin. I believe that there is a point of emphasis there, but I 
don’t believe that it is importantly different. We were suggesting at 
that time and I don’t know to what extent, I mean this has been a 
constant discussion in the Board during a period of time. We were 
discussing this thing from the standpoint of section 7 without having 
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in front of us what is in the financial institution bill. And we still 
think that there are other ways of doing it, besides the financial in- 
stitution bill. But I don’t think we in any way took the position, at 
least I think I am correct in that, that we did not take a position which, 
in any way would estop us from espousing the financial institution 
bill. 

In other words, we did not express that this was the only way that it 
could be done and that that was the position of the Board at that 
time. At least that is my recollection of the situation. 

Mr. Vest. I think that is correct. The position of the Board then 
and now was that the Board should be divorced from enforcement 
eeaaeilan under the Clayton Act and also that any bank merger 
should have had approval of the proper bank supervisor authority. 
They were the keystones of the Board's s position in 1955 and so they 
are today. 

Also with the provision that a banking agency should have the au- 
thority to take a doubtful case up with the Attor ney General both in 
1955 and today. 

In 1955 we indicated that it would be well to have the Attorney 
General with jurisdiction to intervene. And that, of course, is not 
encompassed in the Financial Institution Act. In that respect, it is 
different, but in other respects I think it is the same. 

Mr. Martrn. I think that is the one important difference. 

Mr. Pierce. I believe I am correct in assuming, then, that your 
position is not an inflexible one. Even today, you would be w illing 
to compromise if a satisfactory compromise could be worked out, 
isn’t that correct ? 

Mr. Mariin. That is correct. We are not inflexible. 

The Cuarrman. Thank you very much. Thank you, Mr. Martin. 
I want to tank, also, Mr. Vest, your Counsel, and your assistant. We 
find that the Federal Reserve Board and Counsel have been very co- 
operative with us and we are very grateful. 

Mr. Martin. We are very glad to work with you, sir. 

(Mr. Martin’s prepared statement is as follows :) 


STATEMENT BY CHAIRMAN MARTIN OF THE BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 


Mr. Chairman and members of the committee, before discussing the bills now 
pending before this committee that would affect bank mergers, it may be helpful 
to describe briefly the nature of the Board’s functions and responsibilities in 
this general field under existing law. 

At present the Board is vested with authority to enforce the provisions of the 
Clayton Antitrust Act where applicable to banks. Section 7 of that act prohibits 
any corporation from acquiring the stock of other corporations engaged in com- 
merce where, in any line of commerce in any section of the country, the effect 
may be substantially to lessen competition or tend to create a monopoly. How- 
ever, as far as banks are concerned, this section applies only to acquisitions of 
stock. It does not apply to acquisitions of bank assets and does not cover bank 
mergers and consolidations. 

Apart from the Clayton Act, the Board has other functions under present law 
which involve consideration of the competitive aspects of banking and possible 
tendencies toward monopoly in the banking field. Under the Bank Holding Com- 
pany Act, enacted last year, every bank holding company that proposes to acquire 
additional banks must first obtain the Board’s consent, and in determining 
whether to give such consent the Board is required to consider certain factors, 
including the effect of the proposed acquisition upon the preservation of com- 
petition in the field of banking. 
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Other provisions of existing law which vest limited authority in this general 
field in the bank supervisory agencies are those of section 18 (c) of the Federal 
Deposit Insurance Act. Under that section, the Board, the Comptroller of the 
Currency, and the Federal Deposit Insurance Corporation, in their respective 
areas of authority, are required to pass in advance upon mergers and consolida- 
tions of banks, but only in cases in which the capital stock or surplus of the 
resulting bank will be less than the aggregate capital stock or aggregate surplus, 
respectively, of the banks involved. 


EFFECT OF PENDING BILLS 


It is understood that 2 bills relating to bank mergers are now before the 
committee—H. R. 264 and H. R. 2148. The Federal Reserve is directly concerned 
with these bills only as they apply to banks. In general, as far as banks are 
concerned, the pending bills would amend section 7 of the Clayton Act so as to 
pring acquisitions of bank assets under the coverage of that section, in addition 
to the present coverage of acquisitions of bank stock. The bills would also 
require prior notice of any proposed bank merger to be given to the Attorney 
General and to the Board of Governors at least 60 days (H. R. 2143) or 90 days 
(H. R. 264) before the merger is to take effect if the combined capital accounts 
of the merging banks exeeed $10 million. 

The Board of Governors favors the principle of subjecting bank mergers and 
consolidations to Federal supervision and control, with a requirement for con- 
sideration of the competitive effects of such mergers. It questions, however, 
whether the approach embodied in the pending bills constitutes the most desirable 
method of achieving that objective. 


DESIRABILITY OF ADVANCE APPROVAL 


It is the Board's opinion that the law should require bank mergers to be 
approved in advance by a Federal supervisory agency. As previously indicated, 
under section 18 (c) of the Federal Deposit Insurance Act, the Federal bank 
supervisory agencies—the Board, the Comptroller of the Currency, and the 
FDIC—are now required to pass in advance upon mergers and consolidations of 
banks only where there is a resulting diminution of capital or surplus. The 
Comptroller of the Currency had additional authority as to approval of mergers 
involving national banks. However, because of the limited nature of the present 
authority, many bank mergers do not have to be approved in advance by any 
Federal agency. The Board believes it would be desirable to extend this 
authority so as to require advance approval for every bank merger and con- 
solidation, irrespective of diminution of capital, to be given by the Comptroller 
of the Currency where the resulting institution will be a national bank, by the 
Board where the resulting institution will be a State member bank of the Federal 
Reserve System, and by the FDIC where the resulting institution will be a 
nonmember insured bank. 

The pending bills require 60-day or 90-day advance notice of mergers, but do 
not require advance approval. The Board questions whether, in the case of 
banks, the advance notice procedure would be as desirable or as effective as 
provision for advance approval. It would be helpful to the banks involved to 
have advance consent by the Government, since this would give them, in proper 
cases, greater assurance that the proposed action is not inconsistent with law. 
Also it would eliminate any necessity for an effort on the part of the Govern- 
ment to enjoin a bank merger or to dissolve one after it had once taken place. 
There are obvious difficulties in attempting to unscramble the assets and lia- 
bilities of constituent banks after a merger has occurred, and particularly so 
after a lapse of several months or more. Furthermore, in many cases it is not 
necessary for a Government agency to have as much time as 60 or 90 days in 
which to consider proposed bank mergers and the competitive aspects of such 
transactions. 

ENFORCEMENT AUTHORITY 


The pending bills would leave unchanged those provisions of the Clayton 
Act which now vest in the Board of Governors authority to enforce the pro- 
visions of section 7 of that act where applicable to banks. Under present law, 
that authority is limited by reason of the statute’s applicability only to acquisi- 
tions of bank stock. Under the proposed amendment of section 7, however, the 
Board’s responsibilities would extend to all types of bank mergers, whether 
carried out under Federal or State statutes. This would result in a substantial 
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enlargement of the Board’s responsibilities in the antitrust field. The Board 
would be called upon to consider the competitive or monopolistic aspects of every 
such transaction even though it had previously been considered and approved 
by one of the other Federal bank supervisory agencies or by the appropriate 
State authority. 

The principal functions of the Federal Reserve System lie in the fields of 
monetary and credit policy and bank supervision. The Board of Governors and 
the other bank supervisory agencies are believed to be qualified by experience 
to determine whether approval should be given with respect to proposed mergers. 
However, the prosecuting and adjudicatory functions involved in the enforcement 
of. the antitrust laws are only indirectly related to the Board’s principal respon- 
sibilities. They are of a character quite different from the functions normally 
exercised by the Board in passing upon particular transactions in the bank super- 
visory field. In other words, enforcement of the antitrust laws and the function 
of bank supervision represent, we believe, different spheres of governmental 
operations. 

Under present law, in addition to the Board’s authority to bring proceedings 
for the enforcement of section 7 of the Clayton Act where applicable to banks, 
the Attorney General has an injunctive authority ; and the Board believes for the 
reasons indicated that the enforcement of this section, whether with respect to 
acquisitions of bank stocks or acquisitions of bank assets, is a function which 
should not be vested in the Board. 


CONSIDERATION OF EFFECTS ON COMPETITION 


Under the pending bills, any bank merger which might substantially lessen 
competition or tend to create a monopoly would be prohibited. This would seem 
to mean that the effect on competition would be the controlling factor in all cases, 
to the exclusion of consideration of other factors which may well have an impor- 
tant bearing upon the maintenance of sound banking. 

Banking, more than any other type of business, directly affects credit conditions 
and the basic economy of the country. If a nonbanking business becomes insol- 
vent, its stockholders and creditors suffer. If a bank fails, however, the effect is 
felt not only by its stockholders and creditors but also by its depositors, and- by 
businesses and individuals in the community that must have banking facilities 
in order to carry on their activities. For these reasons banks are governed by 
special statutes and are carefully regulated, examined, and supervised by govern- 
mental authorities. 

The Federal bank supervisory agencies, in passing upon applications and pro- 
posals within their respective jurisdictions, give consideration to the competitive 
aspects involved. However, they also take into account such matters as the 
adequacy of a bank’s capital structure, the condition of its assets, the competency 
of its management, its future earnings prospects, and the needs of the community. 
Thus the Board, in acting upon applications for the approval of branches, bank 
mergers within its jurisdiction under section 18 (c) of the Federal Deposit Insur- 
ance Act, and voting permits required to be obtained by holding-company affiliates, 
considers the possible effect of the proposed transaction upon competition among 
banks; but in all such cases the Board also considers the banking factors above 
mentioned. 

The same is true under the recently enacted Bank Holding Company Act. That 
act specifically requires the Board, in passing upon applications by bank holding 
companies for the acquisition of bank stocks or assets, to consider whether the 
proposed acquisition would be consistent with adequate and sound banking, the 
public interest, and the preservation of competition in the field of banking; but 
the act also requires the Board to consider the financial history and condition of 
the holding company and the banks involved, their prospects and the character 
of their management, and the needs of the community concerned. 

There have been in the past and there will doubtless be in the future instances 
in which the overall public interest would clearly be served by a bank merger 
or consolidation even though it might incidentally tend to substantially lessen 
competition. The Board believes that, at least in the field of banking, the test 
should be whether or not a merger would result in an “undue” rather than a 
“substantial” lessening of competition. 

lor these reasons, and in keeping with the practice followed in passing upon 
other types of banking transactions, the Board believes that it would be de- 
sirable that, in addition to providing for the prior approval of bank mergers by 
the appropriate Federal supervisory agency, that agency should be specifically 
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required to consider whether the effects of the proposed merger might be to 
lessen competition unduly or to tend unduly to create a monopoly, but with the 
added stipulation that the agency should also consider such factors as the 
financial condition, adequacy of capital, and character of management of the 
bank, together with the needs of the community. 

In order to maintain uniform policies as far as possible, each supervisory 
agency should be required to consult the other two before passing on a proposed 
merger. Moreover, it would be desirable to authorize the agencies to request 
the views of the Attorney General as to the effect on competition. This would 
enable the supervisory agency, whenever it was in doubt, to ascertain the atti- 
tude of the Department of Justice regarding the competitive or monopolistic as- 
pects of the proposed merger before deciding whether to grant its consent. 


CONCLUSION 


To restate its views, the Board is of the opinion that appropriate and effective 
legislation with respect to bank mergers should embody two requirements: 
(1) Bank mergers should be made subject to the advance approval of the 
Comptroller of the Currency, the Board of Governors, or the FDIC, depending 
upon the nature of the resulting bank, regardless of whether there is to be a 
diminution in capital structure, and (2) in acting upon bank mergers the Fed- 
eral supervisory agency concerned should be required to consider whéther the 
proposed transaction would unduly lessen competition, as well as the financial 
condition, adequacy of capital, and character of management of the institution 
resulting from the merger; and, where the competitive factor is significant, 
the agency should have authority to request the opinion of the Attorney Gen- 
eral on that point. 

The proposed Financial Institutions Act of 1957, introduced a few days ago, 
would embody these basic principles. That bill would require a bank merger 
to have the prior approval of 1 of the 3 Federal banking agencies, irrespective 
of diminution of bank capital or surplus. It would expressly require the bank- 
ing agency concerned to consider the competitive aspects of each transaction, 
as well as the banking factors involved, and—-in the interest of uniform 
standards—to seek the views of each of the other two banking agencies with 
respect to the question of competition. In addition, the banking agency would 
be authorized to request the opinion of the Attorney General with respect to 
that question. 

Legislation of this kind, the Board believes, would effectively accomplish the 
hasie objective of providing means for controlling bank mergers and preventing 
mergers that would unduly lessen competition in the banking field. 


The CuarrMan. The next witness will be Mr. Lee P. Miller, chair- 
man, committee on Federal legislation, American Bankers Associa- 


tion. Mr. Miller. 


TESTIMONY OF LEE P. MILLER, PRESIDENT, CITIZENS FIDELITY 
BANK & TRUST CO., LOUISVILLE, KY., AND CHAIRMAN OF THE 
FEDERAL LEGISLATIVE COMMITTEE, AMERICAN BANKERS ASSO- 
CIATION; ACCOMPANIED BY M. BROTT, GENERAL COUNSEL, 
AMERICAN BANKERS ASSOCIATION 


Mr. Mitxer. Good morning, Mr. Chairman, and members of the 
committee, I am Lee P. Miller, and I have brought with me today Mr. 
Brott, who is general counsel of the American Bankers Association. 

I am president of the Citizens Fidelity Bank & Trust Co., of Louis- 
ville, Ky., although I am appearing here today as chairman of the 
Federal legisl: ative committee of the American Bankers Association. 

Gradually over the last. 30 years the banking business has under- 
gone great change. So-called wholesale banking has gradually given 
way to so-called retail banking. Just as in the production and dis- 
tribution industries, banking is now on a mass basis. 
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Mass production and selling have inevitably brought sharp change 
in distribution of credit. The personal, consumer, and installment 
loans have become an essential factor in the mass production and dis- 
tribution of goods. So, too, have the small-business loan, and the 
crop, seed, livestock, homestead, and farm-machinery loan. And 
this same period has witnessed the ever-increasing availability of the 
term loan to business and agriculture. 

Checking services for individuals and business alike provide the 
cheapest, most rapid, and convenient means to pay and transfer funds 
and contribute materially to the smooth and efficient conduct of the 
Nation’s business. New types of checking services have been de- 
veloped. Today, all banks in all localities strive against each other 
and against competing financial businesses for the savings or demand 
deposits of individuals and business alike. 

‘he expansion over the last decade in bank deposits, in agricul- 
tural, installment, personal and commercial lending, in checking serv- 
ices, and, indeed, in every phase of banking activity has been in di- 
rect relation to the vast expansion in the economy of the country. 
This development has been accompanied by geo raphic shifts in popu- 
lation and industry. The banking industry has not been immune 
from the effects of these social and economic trends. It has been part 
and parcel of these trends. 

The growth in deposits, lending, and other bank operations has 
been distributed among institutions of all sizes, from the smallest to 
the largest. Although the growth in deposits and lending of large 
institutions is more subject to comment because of size, the expan- 
sion both in smaller and larger institutions is attributable to and 
reflects the growth within the economy—industrial, commercial, and 
agricultural—of the Nation. 

A healthy and vigorous competition permeates the banking industry 
in communities, sections, areas, and in the Nation as a whole. It 
has been enhanced in recent years through present facilities for quick 
communication and accessibility to credit and other banking services, 
wherever they exist. Stern and aggressive competition is simply a 
fact of life in the banking industry today. 

In addition, banking institutions today, wherever located, are meet- 
ing constant and vigorous competition from other elements of the 
financial industry, some of which are actively sponsored by the Fed- 
eral Government. In the competition for savings, insurance com- 
panies, savings and loan associations, and credit unions are strong 
competitors of the banking industry. These and other types of 
financial institutions also provide strong competition in various types 
of lending. 

In no other regulated industry does competition exist in numbers 
and in intensity to the degree it exists in the banking industry. This 
condition of competition pervades the industry, notwithstanding the 
degree of regulation and supervision to which it is subject. Congress 
and the States long ago determined that some degree of regulation 
should govern the entry into the conduct of the banking business. The 
extent to which regulation of the banking business has increased is 
well known. It is doubtful that any industry today is as closely 
regulated and supervised as the banking industry. 

In our Nation’s dual banking system, regulation and supervision are 
divided into two broad categories: Regulation and supervision by 
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Federal authorities, and regulation and supervision, whether State or 
Federal, relate to all of the primary elements of the banking business 
and embrace («) entry into the banking business; () establishment of 
branches; (c) merger and consolidation of existing banks; (d) kinds 
of and limits on loans; (¢) investment ae (f) limitation on pay- 
ment of interest on savings deposits; (g) prohibition on payment of 
interest on demand deposits ; (A) definition of requirements as to what 
constitutes demand or savings deposits for the purposes of limitations 

r prohibition on the payment of interest; (7) maintenance of overall 
tapital requirements; (7) investment in banking facilities or other 
real property; (4) requirements for selection and obligations of di- 
rec i. (7) interlocking directorates; (m) underwriting of securities; 
(n) authority for and exercise of trust powers, personal and corpo- 
rate; and (0) others, including liquidation. 

In addition, the fiscal policies and operations of the Treasury and 
the Federal Reserve Board are a substantial factor in the determination 
of the prime rate on bank loans, which is the rate that influences other 
bank-loan rates. Finally, banks, including their trust departments, 
are subject to precise statutory requirements as to examination and 
reports. 

The nature of the banking business, serving as it does as custodian 
of the savings of the people of the country in the form of checking 
and savings deposits, has long caused it to be considered as affected 
with a public interest. 

It is because of this relationship to the public that the banking 
business has so long been regulated and supervised by specialized 
agencies, intimately familiar with banking in all its phases, including 
the competitive phases. It has long been the policy of Congress, 
whenever additional authority over banking has been deemed to be 
necessary, to keep the regulation of the banking industry unified by 
vesting such authority, additional authority, in existing banking 
agencies: Dispersal of authority over the banking industry among 
other additional Government agencies has wisely been avoided in the 
public interest. 

The Congress recently reaffirmed this longtime policy in the Bank 
Holding Company Act of 1956, which vests in the Board of Governors 
of the Federal Reserve System sole authority for the administration 
and enforcement of that act. 

The Cuarrman. I will say, Mr. Miller, I do not think that is aecu- 
rate. The Attorney General still has authority to proceed, even under 
the Bank Holding Company Act. 

Mr. Mixer. Well, the Federal Reserve as administrator of the acts, 
I think the Attorney General has concurrent authority. But the act, 
itself, has authority—— 

The CuarrmMan. But you speak rather of the fact that the Board of 
Governors of the Federal Reserve System has sole authority for the 
administration and enforcement of that act. 

Mr. Mruuer. I willask Mr. Brott. 

Mr. Brorr. That was distinguishing from section 7 of the Clayton 
Act where the Federal Reserve Board has authority over administra- 
tion and enforcing of the act but concurrently with the Department 
of Justice under the Holding Company Act as we understand it, the 
Federal Reserve Board was given authority to administer and enforce 
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that act although there is that clause in the act which gives the Attor- 
ney General authority. 

The CuarMan. I mean there is an element of concurrence with the 
Department of Justice. 

Mr. Brorr. The Department of Justice under the savings clause 
that there was 

The Cuatrman. I do not want to belabor the point. I just picked 
up the record which says “sole enforcement” and I thought I would 
check on that. 

Go ahead. 

Mr. Mixxer. Yet, H. R. 264 and H. R. 2143 propose to reverse this 
longtime policy of ‘the C ongress by granting to the Department of 
Justice a substantial measure of regulation and control over the bank- 
ing industry. Essentially, these bills would affect the banking indus- 
try by making section 7 of the Clayton Act applicable to bank mergers 
affected by asset acquisitions regardless of the size of the institutions 
involved, and by applying to all mergers of institutions having the 
requisite capital funds a premerger notification requirement. 

As this committee knows, under section 7 of the Clayton Act the 
present authority of the Department of Justice over the banking in- 
dustry applies only to the limited area of stock acquisition transac- 
tions which involve only bank holding company acquisitions of bank 
stock. 

Mr. Maerz. Mr. Chairman. 

The Cuarrman. Mr. Maletz. 

Mr. Maerz. As I understand your position, the Department of 
Justice has authority to move only against bank mergers accomplished 
by stock acquisitions. Is that correct? 

Mr. Mitier. That is right. 

Mr. Materz. And that authority really does not amount to very 
much because there are virtually no mergers by stock ees 

Mr. Minter. They were mostly accomplished by asset acquisition. 

Mr. Materz. Aren’t you familiar with the fact that the Attorney 
General has authority to move against bank mergers under sections 
1 and 2 of the Sherman Act? 

Mr. Brorr. That is correct. Where there is a monopoly situation. 

Mr. Materz. Or restraint of trade, isn’t that correct? In other 
words, where a restraint of trade or a monopoly results from a bank 
merger regardless of how accomplished, the Attorney General has 
power to proceed ? 

Mr. Brorr. That is correct. 

Mr. Marerz. Now let me ask one further question on this point. 
In order to be entirely consistent, Mr. Miller, why don’t you recom- 
mend an amendment to deprive the Attorney General of enforcement 
jurisdiction ov % banks under the Sherman Act? 

Mr. Mitxer. I don’t know if I can answer that question. 

Mr. Brorr. We are not conscious of any occasion where the Attor- 
ney General has brought an action under the Sherman Act against a 
bank merger. 

Mr. Materz. But, if the Attorney General had ever brought a case 
under the Sherman Act, against a bank merger, would you then recom- 
ment amendment to depri ive the Attorney General of such enforce- 
ment jurisdiction under the Sherman Act? 
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Mr. Brorr. That is a difficult question to answer. But, I don’t think 
there is anything inconsistent in taking the position with respect to 
the Clayton Act. 

Mr. Marerz. You feel the Attorney General should have no anti- 
trust enforcement, responsibility with respect to bank mergers? 

Mr. Brorr. Under section 7 of the Clayton Act. 

Mr. Maerz. Why do you make a distinction between the Clayton 
Act and the Sherman Act? 

Mr. Brorr. Well, we believe that in passing on bank mergers, the 
knowledge and experience of the banking agencies in determining 
whether there is undue lessening of competition tending to create a 
monopoly would be the important thing, and they should decide 

Mr. Maerz. You are aware of the fact, are you not, sir, I believe 
it was about a year and a half ago, Judge Barnes the then head of the 
Antitrust Division, testified before this committee, that he had di- 
rected an investigation under the Sherman Act of the Chase-Bank 
of Manhattan merger ? 

Mr. Brorr. No, 1 was not aware of that. 

The CuatrMan. Go ahead, Mr. Miller. 

The existence of this limited authority in the Department of Justice 
hardly seems a logical basis for extending the jurisdiction of that 
Department to cover bank mergers effected by acquisition of assets 
which is the route most bank mergers take. 

Moreover, the continued existence of the authority in the Depart- 
ment of Justice over bank holding company acquisitions seems ques- 
tionable in the light of the recent action of the Congress in adopting 
the Bank Holding Company Act of 1956, which vests in a banking 
agency control over expansion of bank holding companies and re- 
quires that agency to administer a competitiv e test, among other tests, 
in granting or w ithholding approval of proposed bank holding com- 
pany acquisitions. It seems to us to be unnecessary and inconsistent 
to continue this authority in the Department of Justice for the addi- 
tional reason that it allows, even if in a limited way, a continuing 
dispersal of authority for the regulation and control of the banking 
industry. 

It is the view and recommendation of the American Bankers Asso- 
ciation that legislation to accomplish the purposes of the bills before 
this committee, as they affect bank mergers, should be by amendment 
to the banking laws to place the final responsibility for approval or 
disapproval of bank mergers in the appropriate bank supervisory 
authorities and not by amendment to the Clayton Act subjecting bank 
mergers to the jurisdiction of the Justice Department. 

The objective of the bills before this committee, so far as they 
affect the banking industry, in our opinion, will be effectively att: ained 
by section 23 of the Federal Deposit Insurance Act contained in 
S. 1451, the proposed Financial Institutions Act of 1957, reported 
favorably to the Senate by its Committee on Banking and Currency 
on March 4, 1957. 

This Se legislation would require the prior written consent 
of the Board of Governors of the Federal Reserve System, the Federal 
Deposit Insurance Corporation, or the Comptroller of the Currency, 
as the case may be, of any merger, consolidation, or assumption trans- 
action of insured banks. The Board, the C orporation, or the Comp- 
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troller, as the case may be, would be required, in granting or with- 
holding consent, to consider the financial history and condition of the 
resulting or assuming bank, the adequacy of its capital structure, its 
future earnings prospects, the general character of its management, 
and the convenience and needs of the community to be served by 
the bank. 

In addition to these banking factors, the appropriate agency would 
be required to consider whether the effect of any merger, consolida- 
tion, acquisition of assets, or assumption of liabilities may be to lessen 
competition unduly or to tend unduly to create a monopoly, and in the 
interest of uniform standards with respect to any such proposed trans- 
actions each banking agency would be required to consult with each 
of the other two banking agencies before taking any action, and each 
such agency would be authorized to request the opinion of the At- 
torney “General with respect to the competitive aspects of any such 
transactions. 

Legislation to the same effect was transmitted to the Senate and 
House on May 17, 1956, with a letter from the Acting Secretary of 
the Treasury urging its enactment, and enclosing a letter from the 
Director of the Bureau of the Budget stating that this proposed legis- 
lation was in accord with the program of the President of the United 
States. Senator Fulbright and Senator Capehart, the chairman and 
ranking minority member, eee of the Senate Banking and 
Currency Committee introduced S. 3911, 84th Congress, embodying 
this proposed legislation. It was reported favor ably to the Senate 
by the Banking and Currency Committee and was passed by the 
Senate on July 25, 1956. 

All three bank supervisory agencies, viz, the Comptroller of the 
Currency, the Board of Governors of the Federal Reserve System, 
and the Federal Deposit Insurance Corporation, have given their 
unqualified support to section 23 of S. 1451, as they did to S. 3911 in 
the previous Congress. 

Also, the American Bar Association, by unanimous action of it 
house of delegates adopted on February 19, 1957, the following reso- 
lution : 

And I do not think I will read that—it is in the record. Shall I 
read that resolution / 

The CuHatrman. No; you don’t have to read it. 

Mr. Miter. The proposed Financial Institutions Act, S. 1451, 
would write into the Federal Deposit Insurance Act an express com- 
petitive test which the banking agencies would be required to apply 
uniformly, in conjunction with the banking tests, as set forth above, 
in determining whether to grant or withhold approval of any pro- 
posed bank merger, consolidation, or assumption transaction, and 
would also authorize the appropriate Federal bank supervisory agency 
to consult with the Attorney General with respect to the competitive 
aspects of any such transaction. 

In our opinion, it cannot validly be argued that any alleged lack 
of technical knowledge and experience in the bank supervisory au- 
thorities with respect to the administration of the antitrust laws justi- 
fies a policy of slicing from the banking agencies a major part * 
their authority over the banking industry and tr: ansferring that : 
thority to another agency. 
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First of all, in our opinion, it seems questionable, if not plainly 
wrong, to assess any proposed bank merger transaction, small or large 
solely on the basis of an isolated competitive test, and this woul 
be particularly unfortunate if the agency administering the test were 
unfamiliar with the banking industry and inexperienced in the regu- 
lation and supervision of the industry. 

The more numerous and important banking factors referred to ear- 
lier in this statement should receive appropriate or, in a given case, 
equal or greater weight. Technical knowledge and experience in 
evaluating these factors lies in the banking agencies. In any case 
the technical antitrust experts of the Department of Justice will be 
available for consultation with the banking agencies. 

Moreover, there are certain circumstances in which bank mergers 
may substantially lessen competition and yet be desirable in the inter- 
est of the public and sound banking, and the following are practical 
examples of these circumstances: 

1. Where there is a reasonable probability of the ultimate failure of 
the bank to be acquired. 

2. Where, because of inadequate management, the acquired bank’s 
future prospects are unfavorable. 

3. Where the acquired bank is a problem bank with inadequate 
capital or unsound assets and its acquisition by another bank would 
be the best practical means of dealing with the problem. 

4. Where the acquired bank has no adequate provision for manage- 
ment succession or its management is incompetent. 

5. Where the acquired bank is an uneconomic unit or is too small 
to meet the needs of its community by providing loans of sufficient 
size or by providing needed banking facilities. 

6. Where several banks in a small town are compelled by an over- 
banked situation to resort to unsound competitive practices which may 
eventually have an adverse effect upon the condition of such banks and 
the merger of two or more banks would therefore be in the public 
interest. 

These illustrations emphasize the unique importance of intimate 
familiarity with the problems affecting the banking system and of in- 
dividual banks, if the provision of any law affecting the banking in- 
dustry is to be administered in the public interest. Accumulated 
knowledge and judgment of problems uniquely affecting the banking 
industry constitute a singularly valuable asset that cannot be trans- 
ferred merely by provision of law. 

Moreover, the existence of this knowledge in the banking agencies 
also assures a high degree of administrative efficiency and economy 
which, if lost, would result in such an administrative overlap and 
duplication as to burden the regulator and regulated alike. 
Equitable, efficient, and objective administration of the banking 
laws, including all laws specifically relating to competition between 
banks would, in our opinion, most likely result from administrative 
policy forged out of the combined experience and knowledge of the 
several bank supervisory agencies. 

Section 23 of S. 1451 referred to earlier in this statement is also con- 
sistent with the policy adopted by the Congress with respect to 
the authority over merger transactions engaged in by other regulated 
industries. 

90675—57——17 
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In connection with bank merger and consolidation transactions, 
note, for example, the character of exemptions accorded in section 7 of 
the Clayton Act to transactions subject to the Civil Aeronautics 
Board, the Federal Communications Commission, the Federal Power 
Commission, the Interstate Commerce Commission, the Securities and 
Exchange Commission, the United States Maritime Commission, and 
the See retary of Agriculture. 

The Cuarrman. But banks and banking agencies are not mentioned. 

Mr. Mittirr. No, sir: those are exceptions, the banks are not men- 
tioned. 

The Cramman. That is very significant that banks are not men- 
tioned in the exemptions. 

Mr. Mitier. Well, it is to us, too. 

The effect of these exemptions is to make respective agency approval 
of mergers and consolidations within these industries an effective 
bar to attack under the antitrust laws. There are several citations. 

If the Congress should decide that further legislation is necessary 
or desirable with respect to bank mergers, we are strongly of the 
opinion that such additional legisl: ition—following the precedents now 
existing with respect to these other regulated industries should be by 
amendment to the banking laws to provide that the banking agencies 
should have final authority to grant or withhold approval of any 
proposed bank merger transaction. S. 1451 would accomplish this 
result. 

Furthermore, under 8S. 1451 no merger could be effected without 
the prior written consent of the banking agency having jurisdiction. 
Since the requirement of prior written consent also necessar ily requires 
prior notice of the proposed merger to the banking agency concerned, 
the objective of the premerger notification provision in the bills 
_—, before this committee is met under S. 1451 as applied to 
rank mergers. 

On the whole, in our judgment the banking agency or agencies 
through the years have supervised and regulated the banking industry 
with fairness, thoroughness, competence, and objectivity in the public 
interest. This supervision and regulation runs to all aspects of the 
industry’s operation, including merger, consolidation, and assumption 
transactions. 

Guided by the foregoing considerations, we are convinced that the 
purposes sought in the bills before this committee—so far as they 
affect the banking industry—would be more effectively accomplished 
by the amendment to the banking laws contained in S. 1451—with final 
authority for supervision and enforcement vested in the banking agen- 
cies. We firmly believe that the banking agencies would enforce such 
legislation to the satisfaction of the Congress. 

We are strongly opposed to H. R. 264 and H. R. 2143 insofar as 
they affect the ‘banking industry, and we urge that the provisions 
relating to bank mergers be eliminated from these bills. 

The Cratrman. Thank you very much, Mr. Miller, and we thank 
your counsel for his contribution. 

Mr. Mitier. Thank you very much, sir. 

The Cuairman. The next witness is Mr. Ben DuBois, Executive 
Secretary, the Independent Bankers Association. 
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TESTIMONY OF BEN DUBOIS, EXECUTIVE SECRETARY, THE INDE- 
PENDENT BANKERS ASSOCIATION, SAUK CENTRE, MINN. 


Mr. DuBois. Mr. Chairman and members of the committee, my 
name is Ben DuBois. I am secretary of the Independent Bankers 
Association an organization with over 5,000 member banks. Our 
office is located in Sauk Centre, Minn. 

In appearing before you, I also am representing the Independent 
Bankers Association of the Twelfth Federal Reserve District. This 
other organization represents the independent banks in the Twelfth 
Federal, Reserve District. Our association represents the independ- 
ent banks in the other 11 Federal Reserve Districts. 

With very few exceptions, membership of both associations is com- 
prised of the smaller banks of the country, the so-called grassroot 
banks whose officers have a close acquaintanceship with the bank’s 
clientele. These grassroot banks are an integral part of the com- 
munity life. These banks are owned and operated by the people of 
the community and therefore are responsive to community interests. 

For almost 70 years, the Congress through legislative acts has tried 
to maintain a democratic economy by restricting the trend toward 
monopoly. It seems that business has an inherent tendency to monop- 
olize, to cut down competition with more profits being the motivating 
factor. People are in business for profit, of course, but their ambi- 
tions cannot be permitted to run wild. 

In a competitive economy, business cannot and will not regulate 
itself. Without Government regulations, business would revert back 
to the jungle and be governed only by the law of the tooth and the 
claw. 

Without Government regulations, business would destroy the free- 
enterprise system, and, if this system is destroyed, it would take with 
it our whole capitalistic system, as that system is dependent upon 
competition to function properly. 

If we lose our democratic economy, would we be able to maintain a 
political democracy? Much is at stake, and apparently the Con- 
gress realizes the importance of this major economic issue. Civilized 
society must protect the weak from the strong. 

We often wonder what kind of a philosophy is possessed by many 
of our big-business leaders. Perhaps these successful men in business 
are not philosophic. Perhaps their plans are for the day only, plans 
of short range. Then again, can they be blamed much? The big 
corporation becomes their master. They are a cog among many cog- 
wheels, Perhaps many of our big corporations are becoming frau 
enstein monsters, 

The future of small business is not bright. The ruthless competi- 
tion that small business must meet has small business at a distinct 
disadvantage in the marketplace. 

Our corporate giants through their propaganda are selling the idea 

to the American people that it is heresy to question their motives, 
_ These corporations tell how many jobs they provide directly and 
indirectly, that they are the benefactors of our race, and that their acts 
are above the average intelligence of our people to question. It would 
seem that these giant corporations, without proper regulations, are 
inclined to kill the goose that lays the golden eggs. 
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Are we approaching the point, or are we there, where our Federal 
Government is operated by and for the big corporations, rather than 
by and for the people? 

Will our people stir themselves from their lethargy? Will they 
give proper thought to what is going on? Are pe willing to accept 
attractive gadgets at the cost of their economic freedom ? 

We have great faith in the people. We believe there will be an 
awakening and that the thoughtful, righteous individuals in Con- 
gress eventually will get the support they need. 

Of course, good legislation is legislation that anticipates, takes 
stock of a dangerous trend, and locks the barn before the horse is 
stolen. 

We believe that the antimonopoly legislation that has been passed 
showed vision, a realization of what might come about unless ade- 
quate regulations were put into effect. 

Good egislation that is not properly administered may amount to 
nought. Poor legislation, well administered, may be of value. The 
administration of legislation is, therefore, of great importance. 

Boards, agencies, and commissions have em instituted to carry 
out the legislation of the Congress. These bodies were set up to pro- 
tect the people, but it would seem that at times these policing agen- 
cies have come under the domination of those whom they were sup- 
posed to police and the public has been forgotten. 

The public assumes that these commissions will carry out the leg- 
islative intent of the Congress and, therefore, pays little attention to 
those who are appointed to these commissions, agencies, and bureaus. 

Not so, however, with those who are to be regulated. They seem 
to be quite adept in getting appointments for those they consider the 
proper appointees. 

As long as there are commissions and boards that have the power 
to police different types of business organizations, the enforcement 
of laws passed by the Congress will come under their administration, 
but any law of antitrust nature should also come under the Justice 
Department, as is provided in H. R. 2143. 

The Office of the Atttorney General is better equippped to handle 
antitrust enforcement than are the other agencies. We believe that 
legislation of antitrust nature should provide that the Attorney Gen- 
eral’s Office will have a decisive voice in investigating what appears 
to be illegal and to take action when necessary, as provided in the 
bill before the committee. 

H. R. 2148, requiring prior notification of corporate mergers, seems 
to be on solid ground. It is much-needed legislation. It is better to 
prevent’ what may be an illegal merger than it is to start punitive 
action after an illegal act has been committed. 

Our laws are, of course, complicated. Many honest business execu- 
trves are not sure whether their merger proposals are legal or illegal. 
Therefore, it. is commonsense for a corporation to submit its proposal 
before becoming involved. 

Busmess should welcome this clause in the bill requiring prior 
notification of corporate mergers. It is well to know where you are 
eoing to land before you leap. | 

The Federal Trade Commission has been charged with the respon- 
sibility of administering legislation that restrains business in general 
from violating the antimonopoly acts. 
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Banking does not come under this Commission. It is regulated by 
three Federal supervisory agencies: the Federal Reserve Board, the 
Office of the Comptroller of the Currency, and the Federal Deposit 
Insurance Corporation. 

The group I represent is primarily interested in legislation that 
affects banking, although we are well aware that banking is affected 
by the acts of different segments of the economy. When one branch 
of business monopolizes or moves in the direction of monopoly, it 
breeds a contagion that affects other business segments. Therefore, 
our association is deeply interested in any legislation of an anti- 
monopoly nature. 

The Financial Institutions Act on the Senate side leaves mergers 
and consolidations in the hands of the three Federal bank supervisory 
agencies, and the agency may request the opinion of the Attorney 
General or it may not. 

If we are to judge these three Federal supervisory agencies by 
their performance in the past, we do not believe that mergers will be 
automatically stopped. The record of the Comptroller of the Cur- 
rency indicates quite clearly that he is quite favorable to mergers, 
approving many, objecting to very few. So long as the present Comp- 
troller of the Currency sits on the Board of the Federal Deposit 
Insurance Corporation, we can expect little enforcement of anti- 
merger legislation from that Corporation. 

Perhaps we can expect more antimerger enforcement from the 
Federal Reserve Board, but that Board has apparently dragged its 
heels in stopping mergers. 

It is our opinion that the three Federal supervisory agencies are 
not interested in antimerger legislation. However, if there is to be 
merger legislation, they want the administration in their own hands. 
They don’t want the Attorney General’s Office to be recognized to any 
extent in the enforcement of this type of legislation. 

It doesn’t seem that much can be accomplished in legislating anti- 
merger laws and then hand the administration of the law to agencies 
that apparently do not feel the need for this type of law. Again we 
want to emphasize the fact that administration of a law is of major 
— 

he Attorney General presented a strong case before the Senate 
Banking and Currency Committee on February 18. His testimony 
was so Tatil; so to the point that we are surprised that his recom- 
mendations apparently went unheeded. 

In my appearance Defore the Senate Banking and Currency Com- 
mittee re the Financial Institutions Act, I testified as follows: 

Section 23: Mergers and Consolidations, page 162: The Independent Bankers 
Association prefers legislation that would place the administration of anti- 
merger legislation in the Department of Justice. We do not believe that the 
three supervisory agencies really desire any antimerger legislation. We do not 
believe they have used the tools that they now already have to stop mergers. 

With the Financial Institutions Act leaving antimerger supervi- 
sion in the hands of the three Federal banking agencies and for prac- 
tical purposes excluding the Attorney General, it seems to us that 
it is imperative to pass HR. 2143. 

We are hoping that, when the Financial Institutions Act comes 
before the House, the antimerger provision can be strengthened. 
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The Independent Bankers Association is opposed to holding-com- 
pany banking, to the extension of branch banking. Both of these 
types of multiple banking have much in common as to substance, 
differing only in corporate structure. Both systems collect banks, set 
their policy and their direction from the head office, and make their 
subsidiaries less personal institutions than the independent bank. 

No one in the Congress would advocate the direct destruction of 
our independent banking system. This system of banking has ren- 
dered the Nation a great service. It has stretched from the big cities 
to the small hamlets, performing well in both places. 

Independent banking now is in grave danger; the gravest, perhaps, 
since Nicholas Biddle and his Second Bank of the United States, with 
its chain of banks, became so powerful that he became abusive and 
ran smack into that indomitable man, Andrew Jackson. Perhaps 
we need another Old Hickory. 

While no one would openly advocate destruction of independent 
banking, it is being weakened by bank holding companies, branch 
banking, and mergers. Mergers beget branch banks. When two banks 
merge, the resulting bank usually gets permission to establish a branch 
in the office of the bank that was taken over. 

The history of this merger movement, this consolidation movement, 
the number of banks that have been taken over, has all been recorded 
in past hearings of this committee. 

The record shows how mergers have been increasing, how old and 
honored names of banking institutions have disappeared, how the 
control of bank deposits has increased percentagewise, through our 
great banks absorbing more and more lesser banks. It is an unhealthy 
sign. It is a concentration of banking power that should be feared 
greatly. 

The only thing we would take exception to in this bill is on page 2, 
line 14. We quote: 

Where the combined capital, surplus, and undivided profits of the acquiring 
and acquired corporations are in excess of $10 million. 

We believe this figure should be placed at $1 million. Our primary 
interest in this legislation is its effect upon banking mergers. In the 
Ninth Federal Reserve District, in which I live, there are only 3 
banks with a capital structure in excess of $10 million. 

The Ninth Federal Reserve District covers a small portion of Wis- 
consin and Michigan and the States of Minnesota, North and South 
Dakota, and Montana. 

In Wisconsin there are only 3 banks with a capital structure of over 
$10 million. There is 1 in Nebraska and 1 in Iowa. Therefore, to 
stop this merger trend that could take place in these States, the $10 
million figure is too high. 

To sum up H. R. 2143 proposes a number of necessary requirements 
if the merger wave is to be halted. Prior notification of corporate 
mergers is logical and fundamental and in the interest of respectable 
businessmen. Giving the Attorney General the same footing as the 
agencies in enforcing the act. is of great importance. The denial of 
the sole administering authority to the three Federal supervisory bank- 
ing agencies will have a wholesome effect. With the Attorney General 
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breathing down tne necks of these agencies, we can, I believe, expect 
action that will show sharply the growing trend toward more bank 
mergers. 

Thank you, Mr. Chairman and members of the committee, for the 
privilege of appearing before you. 

The CHarrman. Thank you, Mr. DuBois. You have been very 
helpful to this committee. I want to say in reference to the $10 million 
figure that is only for the purposes of the present legislation. That 
does not mean that if the mer ging banks’ total capital is $2 million, that 
the Department of Justice could not proceed. ‘They could. 

Mr. DuBbors. I see, sir. Of course I view these, Mr. C hairman, from 
the viewpoint of a fellow who has always lived in a small town. Mr. 
McCulloch, I think mentioned that he came from a small town and I 
feel I am among friends. I take the town, for instance, which I live 
in. Wehavetwo banksthere. If we merged the people would get less 
consideration. 

The Cuarrman. Thank you, Mr. DuBois. 

The Cuarman. Mr. Welsh, general attorney of the Association of 
American Railroads will be our next witness. 


TESTIMONY OF PHILIP F. WELSH, GENERAL ATTORNEY, ASSOCIA- 
TION OF AMERICAN RAILROADS 


Mr. Wetsu. I am general attorney with the Association of Ameri- 
can Roilroads in Washington, D. C. That association is an unincor- 
porated organization composed of railroad companies having 95 per- 
cent or more of the railroad mileage of the United States and 5 percent 
or more of the railroad revenues of the United States. 

I appear very briefly before your committee in connection with H. R. 
2143 and H. R. 264 for the purpose of making a very limited comment. 

The bills pending before the committee are YH. R. 2143 and H. R. 264. 
The principal difference between those bills as it is observed by our 
industry is the fact that H. R. 2143 contains 10 specific exemptions for 
the railroads to give advance notice of the contemplated corporate 
transactions. 

It is the view of the railroad industry that the exemptions contained 
in 2148 are important and helpful and desirable. And the railroad 
industry for that reason takes no position with respect to this bill. 

My purpose in appearing today is to urge and recommend to the 
committee that in the event any bill other than H. R. 2143 should be 
favorably considered, it should contain exceptions or exemptions sub- 
stantially identical to those already embodied in H. R. 2143 and we are, 
of course, particularly interested in that exemption that relates to 
transactions subject to regulation and approval by administrative 
agencies such as the Interstate Commerce Commission. 

The CHarrman. You have no objection to 2143 if it contains those 
exemptions ? 

Mr. Wetsu. That is right, sir. That is precisely my point, 

The Cuameman. Thank you very much, 

Our next witness is Mr. James F. Fort, assistant to general counsel, 
American Trucking Association. 
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TESTIMONY OF JAMES F. FORT, ASSISTANT TO GENERAL COUNSEL, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Fort. Mr. Chairman and members of the committee, my name 
is James F. Fort. I am assistant to the general counsel of the Ameri- 
can Trucking Associations, Inc., with offices at 1424 16th Street NW., 
va ee D. C. 

The American Trucking Associations, Inc., is familiar to most of 
you, but for the record I will state that it is a federation composed 
of organizations in each of the 48 States and the District of Columbia, 
and our membership includes both private and for-hire forms of 
truck transportation. 

Mr. Chairman, the purpose of my appearance today is the same 
as Mr. Welsh who immediately preceded me. 

I would like to ask that my prepared statement be incorporated 
into the record and merely summarize it at this time. 

The Cuarmman. I take it then you have no objection to H. R. 2413 
provided it contains the exemptions which you are going to tell us 
about ? 

Mr. Fort. That is correct. 

The CrHamman. And that you actually favor it with those ex- 
ceptions ? 

Mr. Fort. We formally take no position on it, sir, but we certainly 
would not oppose it. I would like to invite the attention of the sub- 
committee to the more detailed testimony presented last year before 
the Senate Antitrust Committee at the time they held hearings on 
H. R. 9242 and S. 3424. 

The Cuarrman. Thank you very much. Your statement will be 
incorporated into the record. 

(‘The statement of Mr. James Fort follows :) 


STATEMENT OF JAMES F. Fort, ASSISTANT TO THE GENERAL COUNSEL, AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


Mr. Chairman and members of the subcommittee, my name is James F. Fort. 
I am assistant to the general counsel of the American Trucking Associations, 
Inc., with offices at 1424 16th Street NW., Washington, D. C. The American 
Trucking Associations, Inc., is familiar to most of you but for the record I will 
state that it is a federation composed of organizations in each of the 48 States 
and the District of Columbia, and our membership includes both private and 
for-hire forms of truck transportation. 

In order to make this appearance a brief one, I invite the attention of the sub- 
committee to the more detailed testimony presented by ATA last year before 
the Senate Antitrust Subcommittee on H. R. 9424 and S. 3424, bills similar to 
those before you today. This testimony appears at page 501 of the printed hear- 
ings on the above bills. 

While the trucking industry has no position as to the overall purpose of the 
pending legislation, we do wish to bring to the attention of the subcommittee 
certain objections to language contained in H. R. 264 and to suggest that a pro- 
vision included in H. R. 2148 be made a part of any bill reported by the com- 
mittee. 

Section 5 of the Interstate Commerce Act requires that the Interstate Com- 
merce Commission approve, prior to their consummation, consolidations, or mer- 
gers of the properties, franchises, or control of carriers subject to its jurisdic- 
tion. Section 7 of the Clayton Act provides that that section shall not apply 
to “transactions duly consummated pursuant to authority given by the * * * 
Interstate Commerce Commission * * *.” 

Thus the Congress has resolved the inherent basic conflict between federally 
regulated industries and the antitrust laws by giving the regulatory agency the 
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right to control such industries in the public interest without the duty to insure 
that all of their actions would comply with the antitrust acts. As the ICC said 
in its comment last year on H. R. 9424: “This is necessarily so because a com- 
pletely regulated industry is involved, which regulation in itself protects the 
public interest.” 

H. R. 264 would require that trucking companies, meeting the prescribed cri- 
teria, notify not only the ICC and obtain its formal approval but also give the 
prescribed notice to the Attorney General. 

The Attorney General presently has the right to intervene in merger proceed- 
ings before the ICC. He has the same rights as any other intervenor to be heard 
and to make known his views. We feel that this is an adequate procedure par- 
ticularly in view of the fact that it is the ICC, rather than the Department of 
Justice, which has the duty to enforce section 7 of the Clayton Act against car- 
riers subject to its jurisdiction. 

In our testimony last year before the Senate subcommittee we proposed : 

1. that the notice provisions not apply to mergers pending before regu- 
latory agencies when such mergers are unlawful unless approved by the regu- 
latory agency; and 

2. that if the Attorney General desires notice of pending mergers the regu- 
latory agency, in our case the ICC, be required to formally advise him of 
applications under the several statutes controlling regulated industries. 

These suggestions are today before this subcommittee in the chairman’s bill, 
H. R. 2148, appearing at lines 1 to 12 on page 6 and reading as follows: 

(10) Any acquisition of stock or assets which, under any specific provision of 
law, requires the approval in advance of a commission or board or other agency 
of the United States, and when so approved is exempt under any specific pro- 
vision of law from the provisions of this section: Provided, however, That 
any commission, board, or agency of the United States which is authorized by 
law to approve the acquisition by one corperation of the stock or assets of another 
corporation where by virtue of such approval such acquisition is exempted from 
the provisions of this section shall promptly notify the Attorney General of 
any application or request for such approval.” 

We respectfully request that should the subcommittee recommend enact- 
ment of a bill such as those before you that a provision such as that be in- 
cluded in its provision. To do otherwise would be to create a situation which 
in the words of the ICC “would have the effect of dividing jurisdiction over 
such matters between this Commission and other Government departments and 
agencies (and) would be unnecessary for the protection of the public.” 


The Cuarrman. The next witness is Don Durand, Air Transport 
Association. 


TESTIMONY OF DON DURAND, AIR TRANSPORT ASSOCIATION 


Mr. Duranp. My name is J. D. Durand and I am secretary and 
assistant counsel of the Air Transport Association which is composed 
of substantially all of the certificated airlines of the United States. 

I have a 3-page statement, Mr. Chairman, which I would like to 
have included in the record. 

The Cuarrman. You have that permission. 

Mr. Duranp. I think, in view of the lateness of the hour, it might 
suffice for me to say here that our position on the bill is generally the 
same as the position of the two gentlemen who preceded me. 

We take no position on the desirability or advisability of general 
legislation of this kind. We do favor the inclusion in any bill re- 
ported by the committee of a paragraph substantially along the lines 
of subparagraph (10) on page 6 of H. R. 2143, the chairman’s bill. 

With the inclusion of such a paragraph, we would have no objec- 
tion to bills of this nature. 

The CHarrman. Thank you very much. Your statement will be 
incorporated into the record. 
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(Mr. Durand’s statement is as follows :) 


STATEMENT OF THE AIR TRANSPORT ASSOCIATION OF AMERICA 


My name is J. D. Durand. I am secretary and assistant general counsel of 
the Air Transport Association of America, which is composed of substantially 
all of the certificated airlines of the United States. 

I welcome the opportunity of appearing before this committee on behalf of 
the airline industry. We urge that the committee include in any bill reported 
by it, dealing with prior notification of cerporate mergers, a provision substan- 
tially similar to subparagraph No. (10), which appears at the top of page 6 
of H. R. 2143. This paragraph would have the effect of exempting, from the 
notification and waiting period provisions of H. R. 21438, airline mergers and 
consolidations, or the acquisition of the stock or assets of one airline by another. 
Since these matters are, by virtue of section 408 of the Civil Aeronautics <Aet, 
completely under the jurisdiction of an arm of Congress, the Civil Aeronautics 
Board, we believe that this exemption is proper and should be included in any 
legislation approved by this committee. 

When, in May of 1956, similar legislation was pending before the Judiciary 
Committee of the Senate, the Chairman of the Civil Aeronautics Board, in a 
letter dated May 22, -1956, advised the committee that because of the compre- 
hensive jurisdiction of the Civil Aeronautics Board over airline mergers, con- 
solidations, and acquisitions, premerger notification, and waiting periods are 
“unnecessary in relation to air transportation and to some extent duplicative 
of existing law.” 

As committee members will reeall, in March of last year the committee reported 
favorably H. R. 9424, which in many respects was similar to the two bills 
presently before the committee. However, H. R. 9424 did not have an exemp- 
tion provision similar to paragraph (10) of H. R. 2148. An examination of the 
reasons stated in the committee’s report (No. 1889) in support of H. R. 9424, 
indicates that none is applicable to the airlines. Such an examination also 
reveals very clearly the manner in which section 408 of the Civil Aeronautics 
Act operates. 

The first of these reasons, which appears on page 2 of the report, is that 
“at the present time the staff of the antitrust enforcement agencies must rely 
upon newspapers, financial periodicals, trade journals, and other publications for 
information regarding proposed mergers * * *. These procedures are quite 
unsatisfactory, especially since many significant mergers are not publicized in 
advance of consummation.” This statement can have no application to airline 
mergers. Section 408 of the Civil Aeronautics Act makes it unlawful for any 
airline to consolidate or merge with another or to acquire another airline 
unless, upon application to the Civil Aeronautics Board, such merger, consolida- 
tion, or acquisition is approved by the Board. The Board does not have the 
duty of keeping itself informed with regard to mergers or consolidations of air- 
lines. The airlines have the duty of informing the Board of contemplated 
mergers and of obtaining the Board’s approval of them, and failure to discharge 
this duty subjects the airlines to civil and criminal penalties. 

The second reason advanced as supporting the need for H. R. 9424 is that 
“the enforcement agencies are also confronted with the problem of collecting 
elementary information about the companies involved in mergers in order to 
determine the merger’s impact upon competition, and whether a full investiga- 
tion should be made * * *,. While this type of information is ordinarily re- 
quested from the companies, at present they have no legal obligation to furnish 
the information requested, or to make it available expeditiously” (p.3). These 
statements also are completely inapplicable to airline mergers. In order to 
obtain Board approval of a merger the airlines concerned, must demonstrate, 
in a public hearing, to the satisfaction of the Board that the proposed merger 
is consistent with the public interest, that it will not result in creating a monop- 
oly or monopolies and thereby restrain competition or jeopardize another air- 
line not a party to the transaction. Thus, the airlines are under a statutory 
duty to submit all the information and data which the Board needs to determine 
the merger’s impact upon competition. The statute provides for the “full in- 
vestigation” contemplated as a possibility by the House committee’s report. 
Moreover, the information must be made available to the Board “expeditiously,” 
otherwise the proceeding will not go forward. 
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The third reason advanced in support of the bill is that “even-handed enforce- 
ment requires [the] notification [provided in the bill]. With that requirement 
incorporated in the statute, the company that tries to obey the law and seek 
advance clearance from the Department of Justice or the Federal Trade Commis- 
sion will no longer stand by and watch its competitor who chooses to remain 
silent consummate a merger and thereafter rely on the natural indisposition of 
the enforcement agency to bring a suit to unscramble the commingled assets at 
some later date.” (Page 3.) Here again this statement has no application to 
airline mergers. Section 408 of the Civil Aeronautics Act requires that a public 
hearing be held in every proposed merger case. That section imposes upon the 
Board the duty of notifying all other persons, in addition to those involved in 
the merger, “known to have a substantial interest in the proceeding,” of the time 
and place of the hearing. Interested airlines have the right to intervene in the 
proceeding and to have a full hearing on any claim that the merger would 
restrain competition or jeopardize their operations. As anyone who is familiar 
with section 408 proceedings knows, interested airlines do not “stand by.” They 
are active and vocal parties to the proceeding. 

In summary, the airline industry agrees completely with the Civil Aeronautics 

soard that however necessary the proposed legislation may be for unregulated 

corporations, it is completely unnecessary, insofar as the airlines are concerned. 
Therefore, we urge the committee to include a provision similar to paragraph 
(10) of H. R. 2143 in any bill which it reports dealing with premerger notification 
and waiting periods. 


The Cuairman. I wish to announce that succeeding witnesses will 
be heard on March 20, 21, and 22. 

We will adjourn this subcommittee for the continuation of the hear- 
ings on H. R. 2148 and kindred bills until March 20. 

(The subcommittee adjourned the hearing at 12:10 p. m., until 
March 20, 1957.) 
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WEDNESDAY, MARCH 20, 1957 


Houses or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:30 a. m., in Room 
346, Old House Office Building, Emanuel Celler (chairman) presid- 
ing. 
Srcennt Representatives Celler (chairman), Rodino, Rogers, Keat- 
ing, McCulloch, and Miller. 

Also present: Herbert N. Maletz, chief counsel, and Samuel R. 
Pierce, Jr., associate counsel. 

The Cuarrman. The committee will come to order. 

We are resuming today consideration of the premerger notification 
bills, H. R. 2143 and H. R. 264. 

Our first witness is the representative of the National Association 
of Manufacturers, Mr. Ernst W. Farley, Jr. 


TESTIMONY OF ERNEST W. FARLEY, JR., CHAIRMAN, INDUSTRIAL 
PROBLEMS COMMITTEE, NATIONAL ASSOCIATION OF MANUFAC- 
TURERS; ACCOMPANIED BY HARVEY M. CROW, ASSOCIATE GEN- 
ERAL COUNSEL; AND GEORGE HAGEDORN, ASSOCIATE DIRECTOR, 
RESEARCH DEPARTMENT, NATIONAL ASSOCIATION OF MANU- 
FACTURERS 


The Cuarrman. Mr. Farley, we will be glad to hear from you. 

Mr. Fartry. Good morning, Mr. Chairman. 

I have associated with me this morning Mr. Harvey M. Crow, asso- 
ciate general counsel of the NAM, and Mr. George Hagedorn, asso- 
ciate director of the research department. 

My name is Ernst W. Farley, Jr. Iam president and general man- 
ager of the Richmond Engineering Co., Inc., Richmond, Va., and 
chairman of the Industrial Problems Committee of the National As- 
sociation of Manufacturers. I appear today on behalf of that asso- 
ciation and my testimony is directed to H. R. 264 and H. R. 2148. 

The NAM is a voluntary membership association composed of over 
21,500 member companies located throughout the Nation. Included as 
members are the entire range of enterprises from the smallest to the 
largest manufacturers of an infinite variety of products. In fact, 83 
percent of the association’s members employ less than 500 persons and 
thus come within generally accepted definitions of small business. 
Clearly, therefore, NAM is interested in and concerned with the bills 
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being considered by this subcommittee and we appreciate this oppor- 
tunity to express our views thereon. 

The so-called premerger notification bills, H. R. 264 and H. R. 21438, 
both have the same basic objectives. They would require corporations 
meeting certain dollar standards to report and furnish extensive infor- 
mation on proposed acquisitions of stock, other share capital or assets 
to Federal agencies and prohibit consummation of such transactions 
for a stipulated period. 

Although these bills are similar, there are at least two significant 
differences relating principally to the length of the mandatory waiting 
period and the types of transactions which would be exempt from their 
requirements. Our comments, however, are in the main directed to 
H. R. 2143 since it more closely resembles the bills heretofore reviewed 
by the association and because our views on this proposal are also gen- 
erally applicable to H. R. 264. While our comments are primarily 
concerned with the impact which enactment of either of these bills 
would have on manufacturers, they are also generally applicable to all 
corporations affected thereby. 

The principal provision of H. R. 2143 would amend section 7 of the 
Clayton Act so as to require a corporation proposing to acquire the 
stock, other share capital or assets of another corporation to notify 
Federal agencies where the combined capital structure of the parties 
exceeds $10 million. Such notice would have to set forth “the names 
and addresses, nature of business, products or services sold or dis- 
tributed, total assets, net sales, and trading areas of both the acquiring 
and the ‘acquired corporations.” After that notice, a 60-day waiting 
period must expire before the merger or acquisition could be con- 
summated. 

The acquiring corporation, where subject to the jurisdiction of the 
Federal Trade Commission, would notify that agency and the Attor- 
ney General. Those corporations subject to the jurisdiction of the 
Federal regulatory agencies would be required to notify the appro- 
priate agencies and the Attorney General. 

Even standing alone, this portion of H. R. 2143 demonstrates that its 
scope is far beyond simple notification to Federal agencies of proposed 
acquisitions and the furnishing of information in connection there- 
with. To the contrary, the enforced 60- day waiting period indicates 
antagonism toward all corporate mergers, not specifically exempt, and 
introduces a new, novel and, to us, objectionable approach to antitrust 
administration. 

The Cuatrman. Do you want to use the word “antagonism”; does 
it have an exceptional meaning, as you use it there, or do you mean that 
the authors of the bill have antagonism to something? 

Mr. Fartey. It could be suspicion, implied suspicion, rather than 
antagonism. 

The Cuatrman. Do you really mean suspicion, then ? 

Mr. Farry. It indicates that to me, yes. 

Mr. Keatine. Did you read my statement made in the opening of 
these hearings? 

Mr. Farry. No, sir. 

Mr. Keartine. There was certainly no suspicion in my mind as to 
mergers. Many mergers are desirable. 

The Cuarrman. And in the revised version of the bill that I offered, 
we made many, many exceptions. I certainly didn’t intend, and I am 
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sure my colleague, the distinguished gentleman from New York, Mr. 
Keating, did not intend either antagonism or suspicion. 

However, we will let the matter pass. 

Mr. Farry. Section 7 of the Clayton Act only prohibits those 
acquisitions the effect of which “may be substantially to lessen com- 
petition, or tend to create a monopoly.” In fact, as a general propo- 
sition, a showing of adverse competitive effects has traditionally 
served as the keys stone to antitrust philosophy and enforcement. 

H. R. 2148, on the other hand, disregards competitive implications 
and in lieu thereof substitutes a dollar standard to serve as the sole 
criterion for barring acquisitions for a period of 60 days. Hence, 
acquisitions involving corporations meeting an arbitrary dollar stand- 
ard would be per se suspect. 

Indeed, legislation of this character would doubtless be construed 
by the enforcement agencies as the equivalent of a congressional find- 
ing of fact that any merger or acquisition meeting the dollar standard 
is prima facie unlaw ful. 

We feel that this represents an unwarranted and unfortunate de- 
parture from the basic concepts of our antitrust statutes, that only 
those activities having a substantial adverse economic eifect are to 
be proscribed. 

Mr. Keating. Are you a lawyer, Mr. Farley / 

Mr. Fariry. No, sir. 

Mr. Keating. Is this your language, that it would be equivalent to 
a finding of fact, that any merger meeting the dollar standard is prima 
facie unlawful ? 

Mr. Faruery. No, sir. 

Mr. Keating. What makes you think that? 

Mr. Faruey. Because it strikes me as being that, sir, in the hands 
of a Government regulatory agency. 

The Cuarman. Well, for example, there is some colloquy between 
myself and the Attorney General on that score. I stated on page 74 
of the hearings: 

The CHAIRMAN. Objection has been made to the premerger notification on 
the basis that “the bill would no doubt be interpreted by the enforcement agencies 
as the equivalent of a congressional finding of fact that any merger or acqui- 
sition meeting the dollar standard prima facie was unlawful.” 

Mr. KEATING. Whose statement was that? 

The CHAIRMAN. I will check on that. 

Mr. Keating. That was in the Senate hearings? 

The CHAIRMAN. Senate hearings, on page 209. 

Mr. Maretz. Mr. Chairman, that was a statement by Mr. Harvey M. Crow, 
associate general counsel, National Association of Manufacturers. 

The CHAIRMAN. I will appreciate your comment on that, if you care to make 
one. 


Mr. Browne ut. All I can say, Mr. Chairman, is that as long as Judge Hansen 
and I are around it would not be interpreted that way. 


Mr. Farry. I don’t doubt that that is a correct statement. But 
there is no assurance he will always be around. 

Mr. McCurxocn. Mr. Chairman, I suppose it would serve a useful 
purpose to have the record show that we, as members of this subeom- 
mittee, certainly do not agree with the witness’ conclusion. 

The Cuatrman. I think it would be well to have the record show 
that. 

Mr. Fariey. Mr. Crow, would you care to comment on that? 

Mr. Crow. If the Chairman desires, I would be happy to. 
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_ The Cuarrman. Certainly. You can arrange it among yourselves; 
if you want to break in on each other’s statements, that is perfectly all 
right. 

Will you give your name and affiliation ? 

Mr. Crow. My name is Harvey M. Crow. I am associate general 
counsel, National Association of Manufacturers, with offices in Wash- 


ington. 

The quotation that was read from your last hearing was, I believe, 
from my testimony before the Senate committee of last year. 

In the context of that statement, the allegation, if you wish to refer 
to it that way, was that our antitrust laws have historically—and this 
is certainly not news to this committee—the test of application has 
been the effect of some action or contemplated action on the economy. 

Our feeling here, and the reason this point is made, is that im- 
posing an arbitrary dollar standard, no matter what that standard 
may be, indicates a congressional purpose and, as we have stated, in- 
dicates a congressional finding of fact that such transactions are to be 
considered prime facie suspect. Personally, I believe that, especially 
when you consider this point that we make in relation to the authority 

roposed to be ieacteal, the Federal Trade Commission to seek pre- 
iminary injunctions or restraining orders against any transaction 
whenever it has reason to believe the effect may be such-and-so. 

Now, in that light, it seems to me, Mr. Chairman, the statement is 
accurate, that it will be read as a declaration of fact-finding by this 
committee and this Congress. 

Mr. Keatine. Mr. Crow, all it says is that when a certain dollar 
limit is involved, that that is something which the Attorney General 
or the Federal Trade Commission will look into, to see whether there 
is anything unlawful about it. That is allitis. It is no presumption 
of unlawful character. 

Mr. Crow. I know that that is perhaps not the intention of the com- 
mittee, Mr. Keating. 

However, would you believe that the enforcement officers wouldn’t 
read something into that at the Trade Commission level if they decided 
that they had to move for an injunction, when all that you have said 
in your proposal is that when we have reason to believe what showing 
is necessary 

Mr. Kratine. That is up to the court. 

Mr. Crow. Of course. And one thing that will have to be con- 
sidered pretty carefully, it seems to me, is whether or not the arbitrary 
standard is there for the purposes of a pase anny injunction. There 
is no trial on the merits at that stage of the game, sir. 

Mr. Keatina. As a lawyer, I can’t see how any lawyer could make 
a statement that there is anything in either of these bills that sets up 
a presumption that there is anything illegal in a transaction just be- 
cause of the amount involved; by the wildest stretch of the imagina- 
tion no court could reach that finding, no administrative officer could 
reach that finding. Mr. Brownell has said it wouldn’t be reached. 

Mr. Crow. I know Mr. Brownell has said that. And as Mr. Farley 
says, Mr. Brownell is running the Department of Justice, and I have 
every reason to believe that he was sincere in his statement. However, 
the point that I am basically making, sir, is with respect to the Trade 
Commission, in the proposed authority to seek preliminary injunc- 











i 


PREMERGER NOTIFICATION 267 


tion, what kind of a showing would they be expected to make on a 
preliminary order ? 

There is nothing on the merits as to the legality or illegality at that 
stage, as I see it. 

Mr. Keatine. That is right, there isn’t. 'They would have to make 
a showing, based upon the evidence that they have, before any court 
would give them any relief. 

Mr. Crow. My point is simply this: That at this point of proce- 
dure the court, and particularly the enforcement officer, if they have 
a suspicion even that on the meager or voluminous record that they 
may have, that there is a potential violation involved here, that one 
of the major factors that will be considered by the agency and the 
court will be, Do the combined assets exceed $10 million ? 

The CuatrmMan. May I ask you this: Is the gravamen of your ob- 
jection the dollar standard, and if we changed the standard and still 
had the requirement of notice, would you be for the bill ? 

Mr. Crow. As we say here, sir, H. R. 2143 disregards competitive 
implications, and in lieu thereof substitutes a dollar standard to serve 
as the sole criterion for barring an acquisition for a period of 60 days. 

The CuarrMan. What would be the standard that you would sub- 
stitute; how would you word it? 

Mr. Crow. Of course, I don’t believe that you need this at all, I 
don’t believe you need this proposal at all for effective enforcement 
of the antitrust laws. 

The CuHarrman. You are opposed to the bill in its entirety ? 

Mr. Crow. Generally so. 

The CuHatrMan. You are really opposed to the notice; is that it? 

Mr. Crow. And the waiting period. 

The Cuarrman. Primarily, you are opposed to the notice? 

Mr. Crow. Yes. 

The Cuarrman. If we made the figures a hundred million dollars, 
you would still be opposed to it? 

Mr. Crow. I believe so; yes, sir. 

The Cuarrman. So, that really the gravamen of your objection is 
the notice itself? 

Mr. Crow. That is right. 

The CHatrman. And so it isn’t so much the money standard as it 
is the notice ? 

Mr. Crow. That is right. 

That is one element of the proposal, Mr. Chairman, that can’t be 
overlooked, it seems to me. 

The Cuarrman. All right. 

Mr. McCutxocn. I would like to ask this question: 

If legislation of this type were to be adopted, if there were no ques- 
tion about it, what test would you suggest that we use? 

Mr. Crow. Of course, that is the heart of the question. I don’t 
care, as I tried to say, sir, it is immaterial, it seems to me, what the 
standard is, as long as it is an arbitrary standard. 

Mr. McCutxocn. Without delivering a lecture, I have always un- 
derstood that the purpose of legislative hearings, or at least one of 
the purposes, was to find out what the witnesses thought about the 
proposal that was before the committee or subcommittee. Without 
prejudicing my position ultimately on this proposal, I again would 
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like to ask this question: If there is to be premerger notification, 
what proposal, in your able and experienced judgment, do you think 
the best ? 

Mr. Crow. Well, I suppose that $10 million is as good a figure as 
any you can reach, sir. 

As I say, to me and to our committees who have considered this, 
this creates a departure from our historical concepts of antitrust en- 
forcement. It indicates a new standard which, I will repeat myself, to 
me inevitably means that anything meeting that standard will "be 
considered almost prima facie suspect for enforcement purposes. 

The CuatrMan. You say “prima facie suspect,” and in your main 
statement you say “per se suspect.” Are you modifying it? 

Mr. Crow. I will stand on the main statement. 

The CHatrMaNn. You go as far as the main statement / 

Mr. Crow. Yes, sir. 

Mr. Keating. If we reject all the dollar requirements and require 
every merger to be subject to such a notification, then that would 
take care of your objection to the dollar limit? 

Mr. Crow. On that one alone, yes. It wouldn’t take care of our 
basic objections to the bill, however. 

Mr. Kearina. It seems to me that that would be an unfortunate 
amendment to make, however. 

Mr. Rocers. Do I understand from your testimony that you are 
opposed to legislation of this type, for the reason that you believe that 
historically the Clayton Act is being adequately enforced to the point 
that legisl: ation such as proposed in H. R. 2143 is not necessar ys 

Mr. Crow. Generally speaking, I would agree with that, sir, yes. 

Mr. Rogers. And that if we should enact legislation like H. R. 2143 
and prescribe a standard, say, of $10 million or over, the fact ee 
the Congress adopts that test would be an invitation for the Federa 
Trade Commission and Justice Department to look with suspicion on 
companies with such assets who desired to combine together ? 

Mr. Crow. I think over a period of time, sir, that that would be the 
effect of it. 

Mr. Rogers. And that is one of the reasons you advocate against 
the enactment of any of this legislation ? 

Mr. Crow. Yes, sir. 

Mr. Rocers. Well, in the face of the mergers that have occurred 
in the past and have taken place in great numbers recently, do you 
see any likelihood that these mergers may more likely result in a 
violation of the Clayton Act than they have in the past, or is this just 
a normal process that will take care of itself ? 

Mr. Crow. Well, as to the first part of your question, sir, undoubt- 
edly there are some mergers that on adjudication might be found to 
have violated section 7. We are not saying that there is no merger 
that cannot be held illegal under section 7. 

Our point is primarily, as I understand it, sir, that we feel section 7 
as presently constituted is an adequate tool for the enforcement offi- 
cers to have. 

Mr. Rocers. Well, it has been pointed out to this committee, I think 
by the Department of Justice, that once these mergers are brought 
about it is virtually impossible to unscramble the eggs, so to speak, 
even though it does result in a certain type of violation. Don’t you 
believe that the Justice Department and the Federal Trade Commis- 
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sion should be given some opportunity to make an examination, when 
the transaction actually results in a situation where it is impossible to 
unscramble the eggs? 

Mr. Crow. Conceivably, that might be the case, sir, if the record 
had been made demonstrating the Teal need for this. In my judg- 
ment, that record has not been made. 

Mr. Keratinc. That record has been made in some cases by clients 
and friends of mine in the business community who just don’t know 
where they are going, and this gives them some guidepost. I had some 
corporate practice years ago, and many businessmen didn’t know 
whether they could enter into a merger or not, and were faced with 
a prosecution after they had gone through a transaction they thought 
was going to be all right. 

And this should be welcomed, this type of measure should be wel- 
comed by the business community as something that will give them 
some guidelines. 

Mr. Faruey. I believe, sir, that they can voluntarily submit to this 
at present and go through the process. 

Mr. Keating. But they don’t do it a lot of times. 

Mr. Fartey. That, to me, is a choice which should be left to them, 
whether they go through with it or not. 

The Cuairman. The Attorney General said this before this com- 
mittee : 

Not only would the enforcement period be eased, but I am quite confident that 
this premerger notification would benefit the business community as well. Law- 
yers representing merging companies have at times stated that disruption of 
business plans is lessened when the Department acts before the consummation 
of the merger, and even in cases where the merging companies elect not to utilize 
the clearance program that we have already, it has been urged that if the De- 
partment is going to proceed at all, we sue before consummation. 

The premerger notification would clearly systematize the process by which 
mergers are sifted and then enable more prompt action. 

He further testified : 


Even-handed enforcement requires notification ahead of time, because the com- 
pany that tries conscientiously to obey the law and seeks advance approval would 
no longer have to stand by and watch its rival, shall we say, a closemouthed 
rival, consummate a merger, and thereafter rely on the natural indisposition of 
an enforcement agency or of a court to proceed against a fait accompli. 

Thus minimized is the elements of chance discovery in any decision to sue. 


Now, also very significantly, in reply to what you say, Mr. Crow, 
I would like to read a paragraph from the Attorney General’s testi- 
S J 
mony: 


This foreknowledge could spell a real enforcement advantage. A survey of 
those 165 mergers which since 1953 have merited special inquiry reveals that 
in almost 30 percent, or 47, the Department did not know of the merger prior 
to its consummation. This means that in almost 30 percent of these spec ial 
inquiries we had no chance to even consider moving for a preliminary injunc- 
tion. Beyond that, in those 47 instances where this Department was in the 
dark prior to consummation, we had no choice, appraising the wisdom of suit, 
but to face the quite understandable judicial reluctance to tear asunder what 
has already been joined. 


So that, not only from the standpoint of enforcement but in the 
opinion of the Attorney General, it would be a great advantage to 
the business community. 

Mr. Crow. On that point, sir, I am a little puzzled by that. You 
make the point that the business community should welcome this. 
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And Mr. Keating makes the point that the legal profession should 
welcome the proposal. It leaves me a little at a loss, when it is busi- 
ness and the bar, as I understand it, that oppose the proposal. 

Mr. Krattne. I didn’t say they do; I said they should, in my judg- 
ment. I have had some practical experience in corporate-law prac- 
tice, and I believe, knowing what I do know now, I would welcome it, 
as some of the bar do. 

I think you are right that your association and other business asso- 
ciations have gone on record as opposed to the bill, and I believe that 
there are some bar associations’ opinions to the same effect. I am not 
sure exactly how the record stands on that. 

What I said is that I thought they should favor this. And I think 
business is shortsighted in not sitting down and trying to work out a 
bill here which will give them the proper protection, which will accom- 
ers this objective of trying to prevent the horse from being stolen 

fore the action takes place instead of afterward. 

It is so difficult after a merger has taken place to unscramble the 
whole thing, and it leads to great injustice, perhaps more work for 
the lawyers, but except for that it doesn’t have any advantage; it has 
every disadvantage. 

Mr. Crow. I saw Mr. Bergson’s views with respect to these eggs 
that are being scrambled. Mr. Bergson testified, I believe, on behalf 
of the American Bar Association last year—I won’t try to quote him 
on this, because I am sure I would misquote him—but as I understood 
his point, it was that the unscrambling of the eggs was more a propa- 
ganda approach to this than a practical approach; that he knew of 
no instance when he was Assistant Attorney General where they were 
confronted with a serious problem of unscrambling eggs. 

Mr. Keratrne. Well, he must be singularly uninformed, and he 
didn’t give me that impression. I am sure there are countless in- 
stances of that. Mr. Bergson is now a protagonist of a different view- 
point from the one which he was when he was in charge of antitrust 
enforcement. 

Mr. Crow. He was speaking on behalf of the American Bar Asso- 
ciation, Mr. Keating. 

Mr. Kratina. That is right. 

The CuHarrman. I would like to state also, Mr. Crow, that one 
gathers the impression from those who are opposing this bill that 
we are suggesting something new and novel and striking. But notice 
is nothing new. 

In the Securities Act of 1933, which is operative today, before you 
can consummate certain mergers involving public financing you have 
to give a 20-day notice to the SEC, and in many instances the SEC 
extends that for an additional number of days. So there is nothing 
new about notice accompanying mergers. And all we do is to take 
a leaf out of the SEC 1933 statute. 

Mr. Crow. Our point there, Mr. Chairman, is not that it is new 
and novel in the law generally; our point is that simply it is a new 
and novel and objectionable approach to antitrust administration. 

The antitrust laws, as I have always conceived them, were designed 
to avoid the very type of regulation that is being proposed here. 

The CHarrman. When was the National Association of Manufac- 
turers started ? 
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Mr. Crow. 1895. 

The Cuarrman. If I can recall—and I have been on this committee 
for a great many years, over a quarter of a century—I don’t know 
any law that was proposed to strengthen the antitrust fabric that 
ever met the approval of the National Association of Manufacturers. 
It always met disapproval. Why is that? 

Mr. Crow. Well, perhaps it was on the particular proposal, Mr. 
Chairman. My memory is not as long or as good as yours. But I 
don’t recall any opposition on behalf of the association where the pro- 
posal was designed to improve competition. 

The CHarrman. I have seen many, many bills, and always they 
were met with opposition by the National Association of Manufac- 
turers. Never once did they come in here and endeavor to work out a 
solution to meet the problems that arise in business, but it was always 
opposition. 

Mr. Crow. Of course, it is possible that we conceive our position 
on these matters—which you may recall and I do not—is that the view- 
points expressed were designed to be helpful to the committee from 
the viewpoint of industry, sir. 

The Giinsaior Let’s take examples. The so-called Celler- 
Kefauver Antimerger Act merited your disapproval. 

Mr. Crow. Yes, because we didn’t feel that it was necessary to go 
ye far to close the alleged loopholes that the act was proposing to 
close. 

The CHarrman. You felt that while you could stifle competition 
by the acquisition of stocks, you couldn’t do it by the acquisition of 
assets. I can’t see the difference. Yet you opposed that change, and 
I could go back and cite you many other instances where there was 
always Eoeaguwel given by the National Association of Manufac- 
turers. 

However, let’s go on. 

Mr. Keatine. Before we go on, Mr. Chairman, I want to revert one 
moment to Mr. Bergson’s testimony. He testified before the Senate 
committee : 

I do not know of any merger that is consummated without the knowledge of 
the Department of Justice. 

Do you believe that, Mr. Crow? 

Mr. Crow. I believe that is what Mr. Bergson said. 

Mr. Kratine. Do you believe it is so? 

Mr. Crow. I think it is so; yes. 

Mr. Keatine. You think it is so? 

Mr. Crow. Yes, sir. 

Mr. Keating. Mr. Brownell’s comment before this committee was 
that the figures proved him to be wrong on that. Of course, it flies in 
the face of reality, that statement, that there aren’t any mergers that 
the Department of Justice doesn’t know about. 

And then the chairman of this committee said: 

I take it you don’t agree with the following objection which Mr. Bergson 
stated: ‘Existing stores of premerger information seem adequate, and the Gov- 


ernment neither has been or is likely to be significantly hampered without a 
mandatory notification. 


“Almost every proposed or rumored merger and acquisition of consequence 
is currently reported in the trade or financial press.” 
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And the chairman said: 


I don’t think you would agree with that. 

Mr. Brownetit. No. Time seems to have erased certain matters from his 
memory— 
referring to Mr. Bergson. 

The Cuarrman. Supposing you go on. 

Mr. Crow. Am I expected to re ply to that, sir? 

The Cratrman. Do you want to? 

Mr. Keattne. If you would like to. 

Mr. Crow. All I can say is, I believe Mr. Bergson’s memory is satis- 
factory. I do not believe that there are any significant proposed 
mergers that the Department is not aware of. 

Mr. Kerartne. Then you don’t think Mr. Brownell was testifying 
truthfully when he said 30 percent of them did not come to his atten- 
tion ? 

Mr. Crow. I wouldn’t think of accusing Mr. Brownell of a false- 
hood. 

Mr. Keattne. No. I realize you just have a different viewpoint. 

Mr. Crow. All I can say is that Mr. Brownell is a proponent of 
the bill. 

Mr. Keattne. That is right, just as Mr. Bergson is an opponent. 

Mr. Crow. On behalf of the bar association. 

The Cratrman. How did the National Association of Manufac- 
turers come to the conclusions that you are offering today? Did you 
21,500 members all pass on this; was there a plebiscite in the national 
association ? 

Mr. Fartey. No, sir. I believe this was arrived at through com- 
mittee work. 

The Cuarrman. What committee passed on it? 

Mr. Farry. The industrial problems committee. 

The CHatrman. How many members are there on that committee? 

Mr. Fartey. I would say—Do you have the figures on that, Mr. 
Crow? 

Mr. Crow. I would say that somewhere between 300 and 400. 

Mr. Haceporn. About 300. 

The Cuarrman. Did the 300 assemble somewhere and discuss these 
bills? 

Mr. Crow. Certainly. 

The Cuarrman. They did? Where did they assemble; in Wash- 
ington ¢ 

Mr. Crow. In New York. 

Mr. Fartey. In New York. 

The Cuarrman. And were they notified prior to the meeting in New 
York that there would be a discussion on these particular bills? 

Mr. Farury. Yes, sir. 

The Cuarrman. When was the meeting held? 

Mr. Crow. Well, Mr. Chairman, that committee meets several times 
a year, and, as you know, this proposal has been before the Congress 
for a period of time. 

The Crarrman. What was the vote of the committee, if you would 
care to tell us?) Was there anybody that favored the bills? 

Mr. Farry. Not to my recollection, sir? 

The Cuatrman. Everybody was opposed ? 
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Mr. Fartey. That is my recollection, sir. 

The Cuarrman. How many attended the meeting? 

Mr. Farry. I don’t have the facts on that, but I can supply it. 

The CuatrmMan. Did the members, 10 members, or a hundred mem- 
bers attend the meeting? 

Mr. Crow. Mr. Chairman, if I may answer on that, we operate 
somewhat along the lines of Congress. We have committees, then 
we have subcommittees—— 

The CuarrmMan. No; you don’t operate along the lines of Congress, 
because when this committee makes a recommendation—— 

Mr. Crow. I withdraw that statement. 

The CHarrmMan (continuing). We make it to the full Congress, and 
the Congress passes on it. 

Mr. Crow. That isthe pomt I was getting at, Mr. Chairman. I will 
not draw any analogy between the NAM and the Congress. The 
point is that we have committees to which are referred specific mat- 
ters of economic importance to industry. In the process of considera- 
tion, there are subcommittees that study those same problems and 
come up, normally, with a report, whether oral or written to the 
full committee. 

Before any position of the association is made official, pursuant to 
this committee action, which is a broad representation of industry, it 
goes to the board of directors, and before it ever becomes an official 
policy of the association it has to be adopted by the board of directors 
with not less than a two-thirds vote. 

The CratrmMan. Now, I take it, then, there was a subcommittee of 
this committee that you speak of that passed on these bills in the 
first instance; is that it? 

Mr. Crow. Yes. 

The Cuarrman. And was that the committee that you spoke of that 
met in New York? 

Mr. Crow. Yes. 

The Carman. And how many members are on the subcommittee? 

Mr. Crow. That would vary from time to time. 

The CuarrmMan. What is that? 

Mr. Crow. That would vary from time to time. 

The Cuatrman. How many were on the subcommittee at the time 
they considered these bills? 

Mr. Crow. I don’t know what the size of the subcommittee would 
be on this. 

Do you? 

Mr. Fartey. I don’t have that available. 

The CuarrmMan. You don’t know? 

Mr. Fariry. I don’t know, sir. 

Mr. Crow. There are several meetings on this type of proposal. 

The CroatrmMan. Aren’t you the chairman of the committee ? 

Mr. Farry. Yes, sir. 

The CHamman. Weren't you present at the subcommittee meeting? 

Mr. Fariry. Yes, sir. 

The CHatrMan. Don’t you remember whether there were present 
fifty or a hundred or three hundred members ? 

Mr. Farrey. I do not. 

The CHarrman. Can you give me approximately the number? 
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Mr. Fartey. I was not chairman of the committee last year; I am 
chairman this year. 

Mr. Keattine. Was this last year? 

Mr. Fariey. That was last year. 

Mr. Keatine. They were passing on the bill before the Congress 
last year; is that right? 

Mr. Crow. We don’t take positions on specific bills, ordinarily, Mr. 
Keating; we take positions on principle. 

Mr. Keatine. It makes a great difference. The bill submitted this 
year resulted partially from the hearings before the Senate committee, 
at which business presented certain objections. They thought there 
should be a greater number of exemptions set forth, and those are in 
this bill. This is quite a different bill that we are considering here 
today from the one before, and it has been designed to meet some of 
the objections raised by the business community. 

Now, has the committee met and acted since this new bill was 
presented ? 

Mr. Crow. No, sir, because we have—well, maybe they have met, 
I say of my own knowledge I don’t know that they have met. 

The position taken by the association was on the basis of prin- 
ciple, Mr. Keating, not on the specific piece of legislation. The prin- 
ciple that the board of directors opposed for the legislation of last 
year and the legislation of this year was, first, the notice, the manda- 
tory waiting period, and the injunctive authority for the Trade Com- 
mission; those are the principles involved, and those principles have 
not been changed as of last year in the legislation. 

The Cuarrman. Of course, you know, in the new bill we have before 
us about 10 or 12 exceptions that have been added since the original 
bill was introduced and the bill is very drastically changed. 

I wonder whether you want to go back and present this to your 
committee, which has a new chairman, your good self, before you 
come to a final conclusion on it. 

Mr. Fartey. You honor me, sir, on that. But my recollection is 
that the actions taken were on the principles, not on specific legislation. 
_ the committee action was based on opposition to premerger noti- 

cation. 

The CHarrman. Well, a number of people are accepting the bill 
now because of changes that were made. As the gentleman from 
New York, Mr. Keating, said, members of the business community 
felt that the bill was too drastic. We accepted their suggestions and 
made changes, and now they are incorporated in the bill. It may be 
that your very important organization will come to a similar conclu- 
sion. 

Mr. Roptrno. Mr. Chairman, the gentleman has stated that his or- 
ganization is opposed to the principle of the premerger notification, 
no matter what the exceptions are. 

The Cuarrman. I don’t think that is the case. 

Mr. Roprno. That is what he said, Mr. Chairman. 

The Cuarrman. Under any and all circumstances you are opposed 
to any kind of notice? 

Mr. Crow. Thut is the position of the association, sir. 

Mr. Roprno. No matter how much it lessens competition or how 
much of a monopoly it may create, there should be no measures taken 
beforehand to prohibit such a situation from existing? 
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Mr. Crow. I can only say there, sir, that that is not the conclusion 
we draw from the proposal. 

Mr. Ropvrno. The chairman has suggested that you might want to 
consider and review the exceptions that have been written in this bill 
on premerger notification. But nonetheless, without considering these 
exceptions—I don’t know, maybe you have—but from what I have 
heard, you have not as yet—nonetheless, you say you are opposed to 
the premerger notification. 

I can only conclude that whatever the results may be, you are op- 
posed to premerger notification. 

Mr. Crow. That is so, under our present policy position, sir. 

Mr. Mutter. I think the record ought to be clear on that one point. 
Somebody has testified here concerning the fact that through the board 
of directors or a group within your agency or association, you are 
authorized to appear and present the views of the association. I take 
it, that by your bylaws, and so forth, designated individuals or boards 
of directors are authorized upon meeting and voting to represent the 
association on certain matters / 

Mr. Crow. That is correct. 

Mr. Mixer. In other words, we had a piece of legislation here not 
long ago on which Walter Reuther testified on behalf of the mill 
workers. I don’t suppose he conducted any plebiscite to determine 
whether he actually spoke for every single member of a CIO, but 
because of his position as leader he held himself out as being the 
speaker for all of the members of that organization, and to my mind 
he wasn’t questioned at all upon that point. 

I take it your position is the same with regard to your representation 
here, for the members of your association ? 

Mr. Fartey. That is generally correct. 

The CHatrMan. Nobody questions the right of the gentleman to 
speak for the board or the association. I am simply directing inquiry 
to find out how this came about, what is the techie what process 
they used to enable them to come to such a conclusion; that is all. 

We have it now, and we accept his statement accordingly. 

Go on with your statement, sir. 

Mr. Fartry. Thank you, sir. 

We recognize, of course, that numerous mergers occur each year. 
However, as pointed out in the association’s study on the Statistics 
on Mergers, attached hereto and made a part of our testimony, the mere 
counting of mergers does not offer a very satisfactory method for 
determining their economic significance. Moreover, the statistics on 
the number of mergers is not complete and the method of compilation 
casts doubt on the assumption that they even depict the trend accu- 
rately. In fact, we are convinced that the information necessary for 
drawing firm conclusions on the number, magnitude, importance, 
causes, or effects of mergers is simply not available. Even ignoring 
the obvious limitations on existing statistics, we wonder if there is 
justification for concern over the number of mergers taking place. 
We cannot overlook the fact that there are 4 million independent firms 
in existence and that the 905 mergers reported for 1956 represent only 
about two-one hundredths of 1 percent of that number. American 
business is not likeley to go down the drain very fast at this rate— 
particularly since the number of new firms coming into existence each 
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year is about 400 times as great as the number merged or acquired 
in 1956. 

And I would like to read the assets involved in mergers, on page 5 
of the Statistics on Mergers, which is a report from the research 
department : 

We get one step (although not a very long one) closer to a sound basis for 
judging the magnitude of the merger movement if, instead of merely counting 
mergers and acquisitions, we estimate the dollar amount of assets which changed 
hands in those transactions. 

No official body has published such an estimate of the total assets involved 
in all metgers during any period. However, a congressional Committee has 
published a list of the 1,593 mergers or acquisitions by manufacturing corpora- 
tions during the period 1948 through 1955, giving the assets involved in every 
case where that information was available. Actually, the information on value 
of assets acquired was available in only 286 of the 1,593 cases. It appears that 
in most of the missing 1,307 cases the assets involved were probably very much 
smaller than in the cases where assets were reported. On this assumption, the 
NAM research department has estimated the total value of assets acquired by 
manufacturing corporations through merger, during the years 1948 through 1955, 
was about $4 billion. 

To put this figure in perspective, it should be noted that the total assets of all 
manufacturing corporations was $190 billion at the end of 1955. Thus only about 
2 percent of manufacturing assets changed hands, through merger and ac- 
quisition, during the entire 8-year period. 

Another significant comparison is with the value of the brandnew plant and 
equipment acquired by manufacturing corperations by the ordinary process of 
growth from within. These brandnew assets amounted to $80 billion over the 
years 1948 through 1955—20 times as great as the assets absorbed by merger or 
acquisitions. 

Even though our $4 billion estimate may be subject to a wide margin for error, 
it is clear that mergers and acquisitions have played a relatively insignificant 
role in the recent expansion of manufacturing business generally. 

I will return to the prepared statement on page 4. 

It seems to us that these bills, by halting numerous acquisitions for 
stated periods, ignore the fact that such transactions represent one 

; = 
form of normal corporate growth and may increase, or have no ettect 
= « 
upon, competition. 

Mergers may increase efficiency in production and distribution, pre- 
vent potential bankruptcies, improve technology or management, pro- 
vide necessary capital for expansion or improvement of facilities, and 
effect tax savings for either party. 

It is implicit, of course, that some mergers may restrain or eliminate 
competition or tend toward monopoly in certain lines of commerce. 
These, however, are the rare exception rather than the rule. This is 
borne out by the fact that the Justice Department and Trade Commis- 
sion combined filed only 27 section 7 cases during 1955 and 1956. 

The CHarrman. Of course, you know they had no money to do 
much prosecuting in those years. They were almost starved into inac- 
tion, and now the situation has changed as a result of an outcry that 
was made, and the FTC is getting more money. 

Mr. Fartey. I have no comment. 

The Cuaimman, Of course, the witness knows of, and I presume he 
disagrees with, the conclusions offered by the President of the United 
States in his Economic Report, wherein he indicated some apprehen- 
sion about the many mergers that were taking place in the land. In 
that report we find this very significant statement by the President: 
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Nevertheless, mergers have become more numerous of late, and an eye, 
at once vigilant and discriminating, must be kept om such developments— 


and so forth. 

Mr. Krattne. I assume that he disagrees with the President, be- 
‘ause the bills before us are part of the President’s message. Go 
ahead, sir. 

Mr. Farury. Accordingly, the hostility and suspicion toward merg- 
ers as such, evidenced by these bills, is obviously unwarranted. 

The Cuamman. I suggest that you revise the term “hostility and 
suspicion,” because we deny that category; we, the authors. 

Mr. Keatrne. And I deny it on behalf of the President of the 
United States and the Attorney General; I don’t think any such 
statement is justified. We can differ with some, without calling 
them hostile and suspicious. I don’t think that is in any way applica- 
ble to those who favor these bills. 

Mr. McCutiocn. I would like the record to show that, if I am 
hostile and suspicious of any mergers, it is only to those mergers that 
substantially lessen competition or tend to create a monopoly that 
would be detrimental to the greater good of the people of this 
country. 

Mr. Keatinea. That is exactly my position. 

Mr. Crow. As I attempted to state, Mr. Keating and Mr. Chairman, 
that point in our statement was not intended as a personal reflection 
on any Member of Congress, or especially the members of this com- 
mittee. 

Mr. Keating. I appreciate that. 

Mr. Crow. I attempted to describe what we felt would be the result 
in the adjudicatory stages of the proposal of a dollar standard, and 
that is why we refer to suspicion and hostility, because, to us, and 
to me, very clearly a dollar standard will mean to the enforcement 
agencies over a period of time, and to the courts also, that anything 
beyond this dollar standard is to be considered prima facie suspect. 
That is the reference there, Mr. Keating. 

Mr. Kearine. I certainly cannot conceive of any court taking such 
a position. I do not see how a lawyer can reach such a conclusion as 
that, based upon the wording of these bills. 

Mr. Crow. As lawyers, Mr. Keating, I am sure there have been 
decisions reached by the courts that none of us could have conceived 
of as having been reached. 

The Cuarman. Go ahead, sir. 

Mr. Fartey. I would like to refer again to the statistics on mergers, 
on page 11. 

The CHarrMan. In the interest of saving time, may I suggest that 
you put those statistics on mergers in the record. It won’t be neces- 
sary for you to read them, because we have quite a number of witnesses 
today and tomorrow, and we want to conelude tomorrow. 

(The attachment to Mr. Farley’s statement, entitled “The Statistics 
on Mergers,” is as follows:) . 


THE STATISTICS ON MERGERS 


WHAT THEY PROVE AND WHAT THEY FAIL TO PROVE 


The statistical material available on the subject of mergers is limited in scope, 
crude in methodology, and not closely related to the important public questions 
which arise in this field. We simply do not have the information necessary for 
drawing firm conclusions on the number, magnitude, importance, causes, or effects 
of mergers. 
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Nevertheless, there is some point in reviewing such broad-gage factual material 
as is available on this subject. Conclusive or not, this material is continually 
being cited as though it were conclusive. While it may not enable us to draw 
any positive conclusions, it is enlightening to see how flimsily based many current 
assertions on mergers are. We will not attempt to offer any new generalizations 
as to how alarming or how reassuring, the recent trend of mergers has been. We 
will, however, have some coments to make on certain current generalizations 
which have gained some acceptance and which supposedly are based on statistical 
evidence. 

TREND IN THE NUMBER OF MERGERS 


The most frequently cited statistics relating to mergers is the series on the 
number of mergers or acquisitions occurring each year. This procedure of 
merely counting cases has nothing to recommend it except its simplicity. But 
often these are the only figures cited to support recommendations for rather 
serious changes in Federal legislation. 

No Government body takes a census of mergers which could be accepted as 
reasonably complete. The Federal Trade Commission simply lists the cases of 
which it finds some mention in financial manuals and trade journals, and at the 
end of the year adds up the number of such cases it has found. 

The Federal Trade Commission publishes two sets of figures each year: 

(1) A count of the number of mergers or acquisitions in all fields of busi- 
ness, as reported in all the various publications the Commission follows. 
These figures are available for the years 1951 through 1956. 

(2) A count of the number of mergers and acquisitions occurring in min- 
ing and manufacturing, as reported in the financial manuals of Moody’s 
Investors Service and Standard & Poor’s Corporation Records. Although 
this is more limited in scope than (1), it extends over a longer period—1919 
through 1956. This is a continuation of statistics originally compiled for 
the TNEC investigation in the late 1930's. 

These two sets of figures are presented in table 1, and the second is plotted in 
chart I. These statistics call for a number of comments: 

First, the method of their compilation indicates that they are certainly not 
complete and casts doubt on the assumption that they even depict the trend ac- 
curately. Not all mergers are reported in financial manuals or journals—only 
those which are deemed by the editors to be of sufficient public interest. Fur- 
thermore, who knows how the attitude or policy of editors as to coverage may 
have changed over the years? We can only conclude that these counts of cases 
are limited to mergers which are above some vague level of public importance—a 
level which is not precisely definable and which may have shifted substantially 
over the years. 

Second, the count includes acquisitions as well as mergers. In some cases the 
difference between an acquisition and a merger may be merely technical, as 
when a company acquires all the assets of another company, without acquiring 
the corporate entity as such. However, the count includes cases where only a 
part of a company’s assets changed hands—perhaps a division or an even smaller 
segment—leaving the old company still very much a going concern. 

A crude count of cases is not a very satisfactory method of describing the 
trend of mergers. It is as though we tried to judge the seriousness of automobile 
accidents by simply charting their number—a scratched fender counting the 
same as a total wreck. Or as though we counted the number of animals in the 
zoo, the white mouse and the elephant each counting as one animal. 

Finally, one must wonder why these figures, even if their limitations are 
ignored, should cause anybody any concern. There are over 4 million inde- 
pendent firms in existence. The 905 mergers which are reported in 1956 
represent only about two one-hundredths of 1 percent of this number. American 
business is not likely to go down the drain very fast at this rate—particularly 
since the number of new firms coming into existence each year is about 400 times 
as great as the number merged or acquired in 1956. 

Much has been made of the fact that the number of mergers or acquisitions 
(in mining and manufacturing) was higher, in both 1955 and 1956, than in any 
other year since 1930. This was not too surprising since 1955 and 1956 were 
vears of record business expansion. A firm desiring to expand has two choices: 
acquisition, through merger, of properties already in existence; and acquisition 
of newly produced plant and equipment in the ordinary way. There are periods— 
the 1930’s, for example—when business was simply not expanding and hence 
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both the number of mergers and the amount of business expenditures for new 
plan and equipment were low. In the 1950’s business has been in a phase of 
rapid expansion, and both number of mergers and amount of expenditures on 
plant and equipment are higher than in the two previous decades. 

The figures are too weak to yield any conclusions which can be accepted with 
confidence, but even as they stand they suggest no untoward developments. 
It is therefore surprising to find them continually cited as evidence of a danger- 
ous trend to concentration. An example is contained in a recent report by 
a congressional committee : 

“For one thing, the concentration of economic power to a degree that ap- 
proaches the absolute in the hands of fewer and fewer large corporations 
continued throughout 1956 at an accelerated pace. Corporate mergers and 
acquisitions, for instance, which at a rate of 846 in 1955 attained a 25-year peak, 
climbed still further in 1956 to a new quarter-century record of more than 
900 competitively significant mergers. 

“The impact of unrestrained merger activity on competition and on smaller 
companies which are trying to retain their grip on existence is obvious * * *.”? 

(The reference to more than 900 “competitively significant” mergers in 1956 
must have been a slip by the committee. The cases reported by the Federal 
rade Commission include all mergers or acquisitions which come to their 
attention. In this compilation the Commission does not attempt to distinguish 
between mergers which are competitively significant and those which are not.) 

This emphasis on mere numbers of mergers suggests that many persons 
upproach the problem with the assumption that mergers are like murders—if 
even one occurs it is too many, and a rising trend in the number is alarming 
indeed. If this were so the legal problem would be simple: the law could simply 
forbid all mergers just as it forbids all murders. 

Clearly, the law is based on a recognition that some mergers are good, some 
bad, and some neutral in their effects on our competitive economy. This being 
so, one wonders why a mere count of numbers, without distinction as to the 
effects of each merger on competition, should be regarded as having any alarm- 
ing implications. 

ASSETS INVOLVED IN MERGERS 


We get one step (although not a very long one) closer to a sound basis for 
judging the magnitude of the merger movement if, instead of merely counting 
mergers and acquisitions, we estimate the dollar amount of assets which changed 
hands in those transactions. 

No official body has published such an estimate of the total assets involved 
in all mergers during any period. However, a congressional committee has 
published a list of the 1,593 mergers or acquisitions by manufacturing corpora- 
tions during the period 1948 through 1955, giving the assets involved in every 
case where that information was available.* Actually, the information on value 
of assets acquired was available in only 286 of the 1,598 cases. It appears that 
in most of the missing 1,307 cases the assets involved were probably very much 
smaller than in the cases where assets were reported. On this assumption, the 
NAM research department has estimated that the total value of assets acquired 
by manufacturing corporations through merger, during the years 1948 through 
1955, was about $4 billion. 

To put this figure in perspective it should be noted that the total assets of 
all manufacturing corporations was $190 billion at the end of 1955, Thus only 
about 2 percent of manufacturing assets changed hands through merger and 
acquisition during the entire 8-year period. 

Another significant comparison is with the value of the brandnew plant and 
equipment acquired by manufacturing corporations by the ordinary process of 
growth from within. These brandnew assets amounted to $80 billion over the 
years 1948 through 1955—20 times as great as the assets absorbed by merger 
or acquisitions. 

Even though our $4 billion estimate may be subject to a wide margin for 
error, it is clear that mergers and acquisitions have played a relatively insig- 
nificant role in the recent expansion of manufacturing business generally. 


1 Seventh Annual Report of the Select Committee on Small Business, U. S. Senate, 85th 
Cong., Ist sess.. Rept. No. 46, p. 3. 

2Interim Report of the Antitrust Subcommittee of the Committee on the Judiciary, 
House. of Representatives, 84th Cong., lst sess., 1955. 
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EFFECTS OF MERGER ON BUSINESS SIZE 





Statistics on the number of mergers, or even on the total value of assets 
involved, do not tell us much about the effects of mergers on the size distribution 
of business firms. We need to know whether these mergers are cases of large 
companies combining with each other, large companies buying up small com- 
panies, or small companies acquiring still smaller ones, 

Although general statistics are not available, it is obvious that there have 
been no cases in recent years of industrial giants consolidating with other indus- 
trial giants. The nearest approach to this has been the consolidation, in pairs, 
of the smaller automobile companies. Here, obviously, the operation was a 
desperate bid for survival rather than an attempt at dominating the industry. 

Since merger is a game in which all may play, it can result either in the 
large companies growing still larger or in their smaller rivals catching up with 
them. We have no studies on this question for recent years, but an earlier study 
indicates that for the period 1940 through 1947 the smaller companies grew 
faster through merger than the bigger companies. 

This earlier study was prepared by the Division of Research of Harvard 
Business School.* The results are summarized in chart II. For the 8 years, 
1940 through 1947, companies with assets of 1 to 5 million dollars increased their 
assets by an average of 68 percent through their acquisitions of other concerns. 
For larger asset-size classes there is a consistent decline in this percentage, and 
the firms having assets of over $100 million increased their assets by only 2 per- 
cent through merger. 

Thus the study of mergers during the period 1940—47 indicates that their chief 
role was to enable smaller concerns to gain ground on the very large corporations 
and, in many cases, to compete more effectively with them. 

No similar study is available for years since 1947. However, there is no 
reason for supposing that the results would have been significantly different for 
later years. At least these results demolish the commonly accepted myth that 
mergers inevitably tend to increase the size of the largest companies relative to 
their smaller rivals, thus intensifying “industrial concentration.” 




































OTHER METHODS OF BUSINESS GROWTH 





MERGERS COMPARED WITH 





As is well known, over the years certain business firms have grown to very 
great size. An important factual question is whether, typically, this great size 
has been attained through absorption of other companies by merger and acqui- 
sition, or whether it has been attained by growth from within. 

There is factual information on this question, in the form of a survey by an 
expert from the academic world.*’ The survey covers the expansion of 74 typical 
large companies over the period 1900-48. It indicates that only about one-third 
of their growth during these years was accounted for by absorption of previously 
separate businesses. The remaining two-thirds of their growth was made pos- 
sible by ordinary business expansion through investment of new capital—either 
retained profits or funds obtained in eapital markets. 

Thus for the period 1900-48 internal expansion has been the major means of 
growth for our large companies, with mergers and acquisitions playing a 
smaller role. 

A study covering more recent years, although limited to a smaller number of 
firms, has been published by the United States Chamber of Commerce.’ This is 
limited to the Nation’s 10 largest (on basis of assets, as of 1955) industrial corpo- 
rations. It compares their growth through mergers or acquisitions with their 
total growth, over the period 1920 through 1955. For the group as a whole, 
only 6 percent of their total increase in assets over this period is accounted for 
by mergers and acquisitions. Thus mergers have played a relatively minor role 
in the growth of the largest manufacturing corporations during the past 35 years. 



















REASONS FOR MERGER 







An important question, but one on which it is virtually impossible to compile 
statistics, is the reasons for the occurrence of mergers. 






* Butters, Lintner & Cary, Effect of Taxation: Corporate Mergers, Harvard University, 
Boston, 1951, p. 267. 

oa J. Fred Weston, Role of Mergers, University of California Press, Berkeley, 1953, 
p. 14. 

’ Chamber of Commerce of the United States, Mergers—Report of the Committee on 
Economic Policy, 1957, p. 10. 












ile: 


ity, 
5.3, 


on 








PREMERGER NOTIFICATION 281 






An adequate description of the reason for any specific merger would have to 
explain why the acquiring company decided to expand in the first place and why, 
in the second place, it chose to do so through merger rather than through con- 
struction of new capacity. From the point of view of the acquired company, 
it would have to explain why the acquired company was willing to sell out and 
why it was able to find a satisfactory opportunity for doing so. It is difficult 
enough to pin down such an explanation in any specific case where all the facts 
are known, and still more difficult to compile statistics on the relative frequency 
of the various reasons. 

One statistical analysis of the reasons for merger, although only from the 
acquiring company’s side, was prepared by the Federal Trade Commission. It 
is summarized in table 2. Notice how inadequate this is for providing any basic 
understanding of why mergers occur. We are informed that in 804 out of 2,091 
mergers, the acquiring company gained the advantage of “larger capacity to 
supply old markets.” We get no inkling as to why the acquiring firm decided it 
was better to buy such capacity from an existing concern rather than to construct 
it anew. We are given no reason as to why it was economically advantageous for 
the selling firm to accept an offer that it was economically advantageous for the 
acquiring firm to make. In other words, the reasons for a merger cannot really 
be explained until there has been an exploration of the alternatives open to both 
firms. 

About all that can be done is to list the various possible motives for merger, 
without attempting to assess their relative frequency, and recognizing that in 
practice any particular merger results from a complex balancing of advantages 
and disadvantages by both parties. The following is an attempt at such a list: 
Possible reasons for merger— 

1. On the part of the acquiring firm: 

(a) Acquisition of additional capital for supplying an expanded 
market. 

(bo) Acquisition of capacity in a new area. 

(c) Acquisition of new products—sometimes complementary to the 
old line, sometimes entirely unrelated. 

(d) Acquisition of customers of the acquired company. 

(e) Acquisition of trademarks. 

(f) Acquisition of patents. 

(9g) Acquisition of personnel and organization. 

(h) Investment of idle capital. 

(i) Presentation of an advantageous offer by a firm which desires to 
sell out. 

(j) Desire to get into a new field, either for diversification or because 
the old field is declining. 

(kK) Acquisition of a tax-loss carryover. 

2. On the part of the acquired firm: 

(a) Lack of any suitable succession to present management. 

(b) Desire to convert personal assets into more liquid form in order 
to meet prospective inheritance taxes. 

(c) Desire to salvage whatever may be possible from a failing enter- 


prise. 
(d) Presentation of an advantageous bid by a firm which desires to 
expand. 


(e) Desire to diversify personal holdings. 
(f) Inability to obtain needed capital. 

Many other motivations occur in practice. The combinations and variations 
are almost limitiless. 

The general impression is that tax considerations have been an important 
motivating factor in recent mergers. This is confirmed in a study by the division 
of research, Graduate School of Business Administration, Harvard University. 
The conclusions of that study are summarized as follows. (The study was pre- 
Te in 1950 and therefore does not take into account subsequent changes in the 
tax law:) 

“This analysis of our field cases indicates that for the period since 1940 taxes 
have been a major reason for sale for about two-fifths, or a little more, of the 
transactions in which the selling company had assets of between $15 and $50 
million as of the date of sale, for between one-fourth and one-third of the 
companies sold in the $5 to $15 million asset-size class, for a little over one-fifth of 
the companies in the $1 to $5 million class, and only rarely for the sale of 
companies with assets of under $1 million. These fractions obviously represent 
only approximations of the percentage of tax-motivated sales, as we have defined 
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this concept, but within reasonable limits they provide a basis for appraising 
the relative role of taxes as a motivating force for recent merger activity.” ° 

The same study goes on to point out that even where tax considerations are 
not the major reasons for a merger occurring, they may cause it to occur earlier 
than it otherwise would have. Furthermore, even where tax advantages are 
not a causative factor, they can affect the form of a merger transaction which 
is undertaken for other reasons. 


THE EFFECTS OF MERGERS 


The most important question in regard to mergers is not how many, or how 
big they have been, but what their effects have been on our competitive economy. 
Yet this question is one on which it is almost impossible to compile any statistical 
data. 

It should be obvious that mergers and acquisitions can have two kinds of 
effects: In the words of the Federal Trade Commission, mergers and acqui- 
sitions: 

1, “ * * * may lead to socially desirable developments to the extent that they 
increase efficiency in production and distribution, or simply reflect a free and 
competitive market for used fixed assets.” 

2. ‘** * * * may also lead to undesirable results in that they may restrain or 
eliminate competition or tend toward monopoly in particular lines of goods or 
services,” * 

The mere fact that there were 905 mergers and acquisitions does not tell us 
very much unless we know whether they were predominantly of type 1, or pre- 
dominantly of type 2. If most mergers and acquisitions had effects of type 1, 
we should probably be happy that there were so many. On the other hand, we 
should be alarmed at even a small number of mergers if their effect is to restrain 
or eliminate competition. 

There is a fair presumption that most current mergers are of type 1, the type 
which benefits the economy through improved efficiency and the preservation of 
free markets in used facilities. This presumption arises from section 7 of the 
Clayton Act which forbids mergers or acquisitions where “* * * in any line 
of commerce or any section of the country, the effect of such acquisition may be 
substantially to lessen competition, or to tend to create a monopoly.” 

To contend that nevertheless many current mergers do substantially lessen 
competition is to contend that enforcement authorities have failed in their job. 
There are those who do so contend. It should be clear, however, that they cannot 
support that contention on statistics relating to the number of mergers or acqui- 
situations occurring each year, or on any of the other statistics usually cited. 
Each case would have to be examined on its own merits, and that is a matter for 
the courts rather than the statisticians, 


CONCLUDING NOTE 


Statistical studies of mergers are usually oriented toward determining whether 
the Federal law in that field, and its enforcement, are or are not adequate. The 
preceding discussion should make it clear how unsatisfactory statistical studies 
are for making such a determination. 

We may conclude with a salutary note of sense from a report of the Federal 
Trade Commission: 

“* * * it is evident that fundamental property rights and freedom to exercise 
them in entering or withdrawing from business is involved whenever regulatory 
sanctions are involved. In general, from the viewpoint of overall efficiency and 
freedom of opportunity in the economy, the guiding principle in applying sanc- 
tions should be that wnless some compelling considerations such as public safety, 
or some element of monopoly, such as substantial lessening of competition or 
tendency to create monopoly, or some unfair aspect of competition is present, the 
rights and freedoms of neither the acquirer nor the acquired should be abridged, 
The proper application of this principle further requires care to distinguish 
between protection of competition, which is in the public interest, and protection 
of competitors against competition, which may have adverse effects on efficiency 
in industry and trade, and thereby adversely affect the public interest.’ * 
[Italic added.] 





6 Butters, Lintner, & Cary, op. cit., p. 16. 
* Federal Trade Commission, op. cit., pp. 9 and 10. 
* Federal Trade Commission, op. cit., p. 105. 
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TABLE 1.—Trends in the number of mergers and acquisitions 
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1 Includes only cases reported in Moody’s or Standard & Poor’s financial manuals. 

2 Includes cases reported in financial manuals, trade press, and other sources. 

Source: (1) TNEC Monograph No. 27, p. 233. (2) Federal Trade Commission, Report on Corporate 
Mergers and Aecqiisitions, May 1955, p. 38. (3) Federal Trade Commission press releases, June 18, 1956, 
and February 14, 1957. 


TABLE 2.—An analysis of 2,091 mergers or acquisitions occurring between Jan. 1, 
1951, and July 31, 1954, according to the advantages resulting to the acquiring 
jirm 

Estimated 

Advantage to acquiring firm: number of cases + 


1. Larger capacity to supply old markets____-_- nciresienini pies aean dead aia 
2. Lengthened product line Bich Re ta aia eg Np nine lc oe 497 
ee NN sii sii eden aces Et Sate needs edit lanmehaacobeeniee aa cele ir lipadiec 448 
4. Facilities to produce goods formerly purchased__ atti panties aaa het ocan 
5. Same type of facilities, in market not previously served_____.___---_-_ 210 
6. Facilities to process or distribute goods formerly sold___....____-_-_ 168 
« Other (an empty plank, patent, etc.) i... 25522 16 


1 Total adds to more than 2,091, since in some cases more than 1 advantage resulted 
from the merger. 


Source: Federal ‘Trade Commission, Report on Corporate Mergers and Acquisitions, May 
1955, p. 51. 
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Mr. Faruuy. I will proceed. 

It should also be emphasized that negotiations leading up to a 
merger, including study of and agreement on numerous legal and eco- 
nomic details, usually requires an extended period. A further delay 
of 60 days forced on the parties may well serve to prevent the merger 
altogether, even though the transaction may be desirable and in the 
public interest. The hardships which may result from any such delay 
were pointed up in United States v. Brown Shoe Co. (CCH, 1956 
Trade Cases, 68,244). 

The merger there involved, the court declared, was dependent “on 
economic and stock market factors” which may be such “as to make 
the merger impossible” on the day of a final ruling. 

Thus, it was reasoned, even if the ultimate decision favored the 
companies “and economic and market conditions at that time are such 
as to make the merger impossible,” the Government “would have the 
victory in fact but not on the record.” 

The court’s reasoning also illustrates the ironic fact that, without 
resort to the substantive provisions of section 7 of any hearing on the 
merits, many mergers which may have increased or had no effect upon 
competition, as well as those potentially injurious to the economy, 
will have been foreclosed. 

We are convinced that any mandatory waiting period which freezes 
the relationship of the parties to a proposed merger imposes a real 
and unnecessary hardship on business enterprises which must make 
decisions and take action when conditions are most favorable for all 
parties to the transaction. 

The uncertainty and confusion stemming from any such delay would 
seriously handicap businessmen without offering a compensating 
advantage to the Government, and in our view, is contrary to the 
public interest. 

It should also be pointed out that even though the 60-day waiting 
period expires without any action being taken by the enforcement 
agencies, the parties would still proceed at their own risk, since failure 
to interpose objection does not bar a subsequent section 7 proceeding. 

In addition to the rather detailed information which would be 
required of the acquiring corporation along with the initial notice, 
both parties must also “within 30 days after request therefor” furnish 
“such additional relevant information within their knowledge or 
control as may be requested * * *.” 

Willful failure to give the original notice or to provide the infor- 
mation requested would subject the corporation “to a penalty of not 
less than $5,000 or more than $50,000, which may be recovered in a 
civil action brought by the Attorney General.” 

The burden upon industry of compiling the additional “relevant 
information” could be extremely onerous, particularly if it is com- 
parable to that now requested under the merger clearance program of 
the Department of Justice. Moreover, what constitutes “relevant” 
information is undefined and consequently may invite numerous fish- 
ing expeditions. 

Another disturbing factor is that—— 

The Cuarrman. Let me interrupt. This bill is going to pass, I am 
quite convinced. So you better be prepared to take that up with the 
Attorney General in the issuance of rules and regulations. You might 
get them to look at it and determine what “relevant” is. 


ia a 
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Mr. Fartry. Thank you, sir. Another disturbing factor is that the 
legislation fails to require the Government agencies to keep confi- 
dential the information submitted by the parties. The fact that a 
merger is to occur is generally known and frequently published. How- 
ever, much of the detailed information which would be required of 
the parties is of a confidential nature, the publication of which would 
be extremely damaging to the parties. This would be particularly true 
where one or both parties are having financial difficulties. 

We are aware, of course, that H. R. 2143 enumerates 10 types of 
transactions which would be excluded from the notice and waiting- 
period requirements. This is a recognition of the fact that many 
ordinary business arrangements having no antitrust significance would 
have been covered by H. R. 9424, which passed the House last year. 
We have serious doubts that the present exemptions are adequate to 
eliminate many other transactions which should be excluded. For 
instance, leases, rental agreements, or even outright purchases of real 
estate for investment, or any other purposes, exceeding $2 million and 
not for office or residential use would apparently come within the 
requirements of the bill. 

The CuHarrman. I will say, Mr. Farley, that a good many of those 
cases that you mention we are putting in the bill. I think you ought 
to look at this new revised wording we are considering. I will hand 
you a copy; you do not have to do that now, but later. 

Mr. Fariey. Thank you. 

Transactions of this nature are not uncommon and would have no 
real competitive significance. In fact, exemption No. 4 raises a ques- 
tion as to whether goods, articles, and equipment valued at over $2 
million and made to specification would be exempt. It seems incon- 
ceivable to us that the committee intend to embrace such transactions 
in this legislation. 

Finally, these bills would amend section 15 of the Clayton Act so 
as to provide the Federal Trade Commission with authority to seek 
a United States district court order to prevent and restrain a merger 
or to require maintenance of the status quo pending issuance of a 
section 7 complaint or completion of its proceedings thereunder. 

We have doubts that there is any real need for granting this injunc- 
tive power to the Trade Commission. It is asserted, of course, that 
enforcement efforts have been hampered by lack of such authority. 
Nevertheless, it has not been demonstrated that the authority now 
vested in the Attorney General to seek temporary injunctions in sec- 
tion 7 cases has proven inadequate. In fact, this subcommittee in its 
1955 Interim Report on Mergers declared that “Failure to invoke 
pesoreaee injunctive remedies more frequently cannot be attributed to 

ack of Jegal authority.” On the contrary, it was concluded that 
“zealous and jealous insistence upon maintaining agency preroga- 
tives” was the reason for the infrequent use of such proceedings. 

In our view, it has not been established from either a legal or eco- 
nomic standpoint that a real need exists for this extensive regulation 
over the business community. Until such time as proof is forth- 
coming that enforcement is actually hampered by lack of statutory 
authority under section 7, we are convinced that this type of pro- 

osal should not be enacted. It is contended, of course, that the 
ederal agencies are impeded in their enforcement efforts because of 
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having to learn of acquisitions through newspapers and other pub- 
lications. Yet, there has been no showing that the enforcement 
agencies have been unaware of or unable to take action against any 
significant mergers. The emphasis has been on the mere number, 
not the economic importance of mergers. In fact, as stated in the 
minority views of this subcommittee’s above-mentioned report, ap- 
praisal of enforcement efforts “in the light of simple merger mathe- 
matics makes no sense.” Required instead, it was declared, “would 
be one merger—one merger, we repeat—not attacked by the Depart- 
ment of Justice which the committee charges runs afoul of amended 
section 7.” 

Finally, enactment of additional legislation relating to corporate 
mergers and acquisitions seems premature since the courts have not 
yet interpreted the substantive provisions of section 7 of the Clayton 
Act as amended in 1950. Such a piecemeal approach to antitrust leg- 
islation would serve only to compound existing uncertainty under 
present law. Moreover, we believe Government should carefully re- 
frain from taking any steps which would serve to restrain the freedom 
of action so necessary to the continued growth of American business 
and of the American economy. Each company should be free to 
proceed on its own judgment as to how best to serve its own customers’ 
needs—and to suffer the consequences if its judgment is wrong. 

The Cuarrman. Thank you. We will accept for the record your 
prepared statement. 

(The document referred to is as follows :) 


STATEMENT OF Ernst W. FARLEY, Jrk., ON BeHaLr oF NATIONAL ASSOCIATION OF 
MANUFACTURERS 


My name is Ernst W. Farley, Jr. I am president and general manager of the 
Richmond Engineering Co., Inc., Richmond, Va., and chairman of the industrial 
problems committee of the National Association of Manufacturers. I appear to- 
day on behalf of that association, and my testimony is directed to H. R. 264 and 
H. R. 21438. 

The NAM is a voluntary membership association composed of over 21,500 
member companies located throughout the Nation. Included as members are the 
entire range of enterprises from the smallest to the largest manufacturers of an 
infinite variety of products. In facts, 83 percent of the association’s members 
employ less than 500 persons and thus come within generally accepted definitions 
of sinall business. Clearly, therefore, NAM is interested in and concerned with 
the bills being considered by this subcommittee, and we appreciate this oppor- 
tunity to express our views thereon. 

The so-called premerger notification bills, H. R. 264 and H. R. 2143, both have 
the same basic objectives. They would require corporations meeting certain 
dollar standards to report and furnish extensive information on proposed acquisi- 
tions of stock, other share capital or assets to Federal agencies and prohibit 
consummation of such transactions for a stipulated period. 

Although these bills are similar, there are at least two significant differences 
relating principally to the length of the mandatory waiting period and the types 
of transactions which would be exempt from their requirements. Our com- 
ments, however, are in the main directed to H. R. 2148 since it more closely re- 
sembles the bills heretofore reviewed by the association and because our views 
on this proposal are also generally applicable to H. R. 264. While our comments 
are primarily concerned with the impact which enactment of either of these bills 
would have on manufacturers, they are also generally applicable to all corpora- 
tions affected thereby. 

The principal provision of H. R. 2148 would amend section 7 of the Clayton 
Act so as to require a corporation proposing to acquire the stock, other share cap- 
ital or assets of another corporation to notify Federal agencies where the com- 
bined capital structure of the parties exceeds $10 million. Such notice would 
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have to set forth “the names and addresses, nature of business, products or serv- 
ices sold or distributed, total assets, net sales, and trading areas of both the 
acquiring and the acquired corporations.” After that notice, a 60-day waiting 
period must expire before the merger or acquisition could be consummated. 

The acquiring corporation, where subject to the jurisdiction of the Federal 
Trade Commission, would notify that agency and the Attorney General. Those 
corporations subject to the jurisdiction of the Federal regulatory agencies would 
be required to notify the appropriate agencies and the Attorney General. 

Even standing alone, this portion of H. R. 2143 demonstrates that its scope is 
far beyond simple notification to Federal agencies of proposed acquisitions and 
the furnishing of information in connection therewith. To the contrary, the 
enforced 60-day waiting period indicates antagonism toward all corporate 
mergers, not specifically exempt, and introduces a new, novel, and, to us, objec- 
tionable approach to antitrust administration. 

Section 7 of the Clayton Act only prohibits those acquisitions the effect of 
which “may be substantially to lessen competition, or tend to create a monopoly.” 
In fact, as a general proposition, a showing of adverse competitive effects has 
traditionally served as the keystone to antitrust philosophy and enforcement. 
H. R. 2148, on the other hand, disregards competitive implications and in lieu 
thereof substitutes a dollar standard to serve as the sole criterion for barring 
acquisitions for a period of 60 days. Hence, acquisitions involving corporations 
meeting an abritrary dollar standard would be per se suspect. Indeed, legislation 
of this character would doubtless be construed by the enforcement agencies as 
the equivalent of a congressional finding of fact that any merger or acquisition 
meeting the dollar standard is prima facie unlawful. We feel that this represents 
an unwarranted and unfortunate departure from the basic concepts of our anti- 
trust statutes, that only those activities having a substantial adverse economic 
effect are to be proscribed. 

We recognize, of course, that numerous mergers occur each year.However, as 
pointed out in the association’s study on The Statistics on Mergers, attached 
hereto and made a part of our testimony, the mere counting of mergers does not 
offer a very satisfactory method for determining their economic significance. 
Moreover, the statistics on the number of mergers is not complete, and the method 
casts doubt on the assumption that they even depict the trend accurately. In 
fact, we are convinced that the information necessary for drawing firm conclu- 
sions on the number, magnitude, importance, causes, or effects of mergers is 
simply not available. 

Even ignoring the obvious limitations on existing statistics, we wonder if there 
is justification for concern over the number of mergers taking place. We cannot 
overlook the fact that there are over 4 million independent firms in existence 
and that the 905 mergers reported for 1956 represent only about two one-hun- 
dredths of 1 percent of that number. American business is not likely to go down 
the drain very fast at this rate—particularly since the number of new firms 
coming into existence each year is about 400 times as great as the number 
merged or acquired in 1956. 

It seems to us that these bills, by halting numerous acquisitions for stated 
periods, ignore the fact that such transactions represent one form of normal 
corporate growth and may increase, or have no effect upon competition. Mergers 
may increase efficiency in production and distribution, prevent potential bank- 
ruptcies, improve technology or management, provide necessary capital for ex- 
pansion or improvement of facilities and effect tax savings for either party. It 
is implicit, of course, that some mergers may restrain or eliminate competition 
or tend toward monopoly in certain lines of commerce. These, however, are the 
rare exception rather than the rule. This is borne out by the fact that the 
Justice Department and Trade Commission combined only filed 27 section 7 cases 
during 1955 and 1956. Accordingly, the hostility and suspicion toward mergers 
as such, evidenced by these bills, is obviously unwarranted. 

It should also be emphasized that negotiations leading up to a merger, in- 
cluding study of and agreement on numerous legal and economic details, usually 
requires an extended period. A further delay of 60 days forced on the parties 
may well serve to prevent the merger altogether even though the transaction may 
be desirable and in the public interest. The hardships which may result from 
any such delay were pointed up in U. 8S. v. Brown Shoe Co. (CCH, 1956 Trade 
Cases 68,244). The merger there involved, the court declared, was dependent 
“on economic and stock market factors” which may be such “as to make the 
merger impossible” on the day of a final rnling. Thus, it was reasoned, even if 
the ultimate decision favored the companies and economic and market conditions 











290 PREMERGER NOTIFICATION 


at that time are such as to make the merger impossible, the Government would 
have the victory in fact but not on the record. The court’s reasoning also 
illustrates the ironic fact that without resort to the substantive provisions of 
section 7 or any hearing on the merits, many mergers which may have increased 
or had no effect upon competition, as well as those potentially injurious to the 
economy, will have been foreclosed. 

We are convinced that any mandatory waiting period which freezes the 
relationship of the parties to a proposed merger imposes a real and unnecessary 
hardship on business enterprises which must make decisions and take action 
when conditions are most favorable for all parties to the transaction. The un- 
certainty and confusion stemming from any such delay would seriously handicap 
businessmen without offering a compensating advantage to the Government and 
in our view is contrary to the public interest. 

It should also be pointed out that even though the 60-day waiting period 
expires without any action being taken by the enforcement agencies, the parties 
would still proceed at their own risk since failure to interpose objection does not 
bar a subsequent section 7 proceeding. 

In addition to the rather detailed information which would be required of 
the acquiring corporation along with the initial notice, both parties must also, 
within 30 days after request therefor, furnish “such additional relevant in- 
formation within their knowledge or control as may be requested * * *.” Will- 
ful failure to give the original notice or to provide the information requested 
would subject the corporation “to a penalty of not less than $5,000 or more 
than $50,000, which may be recovered in a civil action brought by the Attorney 
General.” 

The burden upon industry of compiling the additional relevant information 
could be extremely onerous, particularly if it is comparable to that now re- 
quested under the merger clearance program of the Department of Justice. 
Moreover, what constitutes relevant information is undefined and consequently 
may invite numerous fishing expeditions. 

Another disturbing factor is that the legislation fails to require the Govern- 
ment agencies to keep confidential the information submitted by the parties. 
The fact that a merger is to occur is generally known and frequently published. 
However, much of the detailed information which would be required of the 
parties is of a confidential nature, the publication of which would be extremely 
damaging to the parties. This would be particularly true where one or both 
parties are having financial difficulties. 

We are aware, of course, that H. R. 2143 enumerates 10 types of transactions 
which would be excluded from the notice and waiting-period requirements. 
This is a recognition of the fact that many ordinary business arrangements 
having no antitrust significance would have been covered by H. R. 9424 which 
passed the House last year. We have serious doubts that the present exemptions 
are adequate to eliminate many other transactions which should be excluded. 
For instance, leases, rental agreements or even outright purchases of real estate 
for investment, or any other purposes, exceeding $2 million and not for office 
or residential use would apparently come within the requirements of the bill. 
Transactions of this nature are not uncommon and would have no real competi- 
tive significance. In fact, exemption No. 4 raises a question as to whether goods, 
articles, and equipment valued at over $2 million and made to specification 
would be exempt. It seems inconceivable to us that the committee intends to 
embrace such transactions in this legislation. 

Finally, these bills would amend section 15 of the Clayton Act so as to provide 
the Federal Trade Commission with authority to seek a United States district 
court order to prevent and restrain a merger or to require maintenance of the 
status quo pending issuance of a section 7 complaint or completion of its pro- 
ceedings thereunder. 

We have doubts that there is any real need for granting this injunctive power 
to the Trade Commission. It is asserted, of course, that enforcement efforts 
have been hampered by lack of such authority. Nevertheless, it has not been 
demonstrated that the authority now vested in the Attorney General to seek 
temporary injunctions in section 7 cases has proven inadequate. In fact, this 
subcommittee in its 1955 interim report on mergers declared that “Failure to 
invoke premerger injunctive remedies more frequently cannot be attributed to 
lack of legal authority.” On the contrary, it was concluded that “zealous and 
jealous insistence upon maintaining agency prerogatives” was the reason for the 
infrequent use of such proceedings. 
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In our view, it has not been established from either a legal or economie stand- 
point that a real need exists for this extensive regulation over the business 
community. Until such time as proof is forthcoming that enforcement is actu- 
ally hampered by lack of statutory authority under section 7, we are convinced 
that this type of proposal should not be enacted. It is contended, of course, 
that the Federal agencies are impeded in their enforcement efforts because of 
having to learn of acquisitions through newspapers and other publications. 
Yet, there has been no showing that the enforcement agencies have been unaware 
of or unable to take action against any significant mergers. The emphasis has 
been on the mere number, not the economic importance of mergers. In fact, 
as stated in the minority views of this subcommittee’s above-mentioned report, 
appraisal of enforcement efforts “in the light of simple merger mathematics 
makes no sense.” Required instead, it was declared, “would be one merger—one 
merger, we re acked by the Department of Justice which the com- 
mittee charges runs afoul of amended section 7.” 

Finally, enactment of additional legislation relating to corporate mergers 
and acquisitions seems premature since the courts have not yet interpreted the 
substantive provisions of section 7 of the Clayton Act as amended in 1950. Such 
a piecemeal approach to antitrust legislation would serve only to compound 
existing uncertainty under present law. Moreover, we believe Government 
should carefully refrain from taking any steps which would serve to restrain 
the freedom of action so necessary to the continued growth of American busi- 
ness and of the American economy. Each company should be free to proceed 
on its own judgment as to how best to serve its own customers’ needs—and to 
suffer the consequences if its judgment is wrong. 





The Crairman. And, Mr. Crow, I suggest that you review the 
proposed revisions and if you care to make any comments we will be 
glad to receive them. 

Mr. Crow. Thank you, Mr. Chairman. 

Mr. Keatrnc. May I ask one question ? 

The CHarrman. Yes. 

Mr. Kearrtne. There is one part of your statement on page 8 with 
which I might be in agreement. That is that part of the bill which 
troubles me, whether there is any real need, as you say in your state- 
ment, for granting this injunctive power to the Federal Trade Com- 
mission. 

I want to be convinced that, if that right is given, it does not result 
in a race between the Justice Department and the Federal Trade Com- 
mission, as to which one can pounce on business first. 

I asked some questions of the Chairman of the Federal Trade Com- 
mission and of the Attorney General in that regard and very naturally 
they both felt that they had it broken down in such a way that such a 
result would not be achieved. 

I have no knowledge that that is not so, but I have also a knowledge 
of how some eager beavers in Government agencies operate. I would 
be glad to receive from you, either now or subsequently, any cases, if 
there are such, and I know of none, where business had been badgered 
from either or both of these agencies, and where there apparently 
has been a race to see which one could there first. 

If I were convinced that that is going to be the result I would be 
opposed to that part of the bill. 

The Cuatrman. I will undertake to state that I understand that 
there has been and is excellent liaison between the Federal Trade 
Commission and the Department of Justice. 

Mr. Crow. Well, Mr. Chairman, if I may intrude on this with 
respect to that excellent liaison, that has developed since your interim 
report of last year, where you were extremely critical of the enforce- 
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ment agencies in your report of last year, and part of which was 
quoted in our statement. 

I may say that I share very sincerely Congressman Keating’s fears 
in this area of granting the Federal Trade Commission injunctive 
processes. 

The Cuarrman. Well, we were not altogether critical of the liaison 
relations between the Federal Trade Commission and the Justice 
Department. On the contrary we have expressed frequently favor- 
able comment as to the liaison betw een the departments. 

As a matter of fact, the Chairman of the Federal Trade Commission 
was formerly one of the distinguished Members of Congress and a 
member of this committee. He testified that they have a fine working 
arrangement with the Department of Justice. 

Mr. McCutiocn. If I may comment, Mr. Chairman, I would like 
to say I am impressed by the written statement of the witness or that 
part of his written statement on page 7 as it applies to real-estate 
transactions. 

If you would develop that further by letter, I would be glad if you 
would do that, because there is an ever-increasing tendency for busi- 
ness in this country to acquire mineral rights of ‘all kinds and to sell 
and lease back real estate. I do not think that all of those details 
should necessarily be subject to the activities of these Government 
agencies. 

I would be glad if you would develop that at greater length. 

Mr. Fariey. We will go into that. 

The Cuarrman. I will state to the gentleman from Ohio, that we 
do have a section in there dealing primarily with office space or resi- 
dential use—— 

Mr. McCuniocu. Yes; I saw that, but that is a very restrictive 
exception. There are so many transactions going on in business now, 
that involve real estate, that is much above this exemption, and then 
there is, for example, the iron-ore business and there are office build- 
ings and manufacturing plants, and I think it is well to explore that. 

Mr. Murr. In other words, if I may interject, an insurance com- 
pany might buy a building for investment pur poses only. 

The Cuarmman. And we have another exemption involving $2 
million for real estate. 

Mr. McCvutiocn. But if it involved real estate beyond that amount, 
then the bill as drawn would have to do with that. 

The Cuamman. I think, of course, the Attorney General would 
advise the Federal Trade Commission in these matters and he would 
indicate that he would not want to go into certain types of trans- 
actions. We will spell that out very carefully in detail in the report. 

Mr. McCvtiocn. I like Mr. Miller’s suggestion. 

Mr. Miizer. May I ask a question? First, I should like to concur 
with my colleague, Mr. Keating, in his observations. 

Now, I think that it would be ver v valuable to the committee if you 
would give a memorandum on this question of the dual authority of 
the Federal Trade Commisison and the Attorney General’s Office. 

We have had all kinds of recommendations from the Hoover reports 
recommending the elimination of duplication and I think that the com- 
mittee, in view of the economy mindedness temporarily prevailing in 
the country, would certainly be interested in eliminating any legisla- 
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tion that would create a duplication of effort on the part of Govern- 
ment agencies. 

But now, getting back to just one part of your testimony, Mr. Crow, 
you said you thought that, as a matter of fact, under the present prac- 
tice, procedure, r ules, and regulations and statutes, that probably there 
was no merger of any consequence in the country today, that the 
Attorney General did not already have knowledge of. 

Did I understand your statement 4 

Mr. Crow. Yes, sir. 

Mr. Mitirr. Would you be willing, perhaps, to amend that state- 
ment to state that there is no merger of any consequence in the country 
today that the Attorney General does not know of, or could not easily 
ascertain or find out about 2 

Mr. Crow. Well, that was implicit in my statement. 

Mr. Miter. In other words, because of the notice already required 
by the Securities and Exchange Commission on financial matters, and 
the publications and so forth, it could be well said that without any 
legislation like this, the Attorney Gener ‘al’s Office with any sort of 
diligence and inquiry could certainly ascertain the existence and con- 
temp: ition of any merger of any gr eat amount 

The Cuairman. How about the Attorney Genera] ? 

Mr. Mirxirr. I said the Attorney General. 

The Crrairman. As I said, there is liaison between the Federal Trade 
Commission and the Department of Justice—— 

Mr. Mitier. I was talking about injunction. 

One last question: I realize your association and, according to your 
testimony has gone on record pointblank against any premerger notifi- 

cation legislation or the principle involved therein; but also you have 
elineted a great portion of your statement toward the waiting pe- 
riod, toward whatever this committee may determine is the waiting 
period and the authority of the Attorney General’s Office to request 
additional relevant information within that period and so forth and 
soon. 

Would a great part of the objections to the bill be eliminated if we 
attempted here to pass a dill which required upon consummation of a 
merger, the submission of even greater information than is now re- 
quired under this bill and then put a period in the bill, and require no 
waiting period or no authority in the Attorney General’s Office to 
request such additional information. Simply give the Attorney Gen- 
eral all this information so it can be of some help to him in his future 
actions concerning this particular merger. If, as a matter of fact, he 
feels it would be in restraint of trade or tending to create monopoly, 
then allow the parties to proceed after the filing of the notice at their 
own risk with the merger 4 

Mr. Crow. That would be a great improvement. 

The Cuarrman. Of course, I would emphatically oppose such a 
proposal. One of the purposes of the bill is to obviate the necessity 
of the Attorney General going in, trying to disassemble something that 
is thrown together. It is very difficult to divest or to separate— and 
the courts have been loathe to do that. 

And if, according to that suggestion, a corporation could go right 
ahead and give the information and then take its chances with the 
courts, they would have a great advantage, because the courts would 
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be loathe, and are loathe, at times, to create separations or divestitures. 
I think it would kill the very purpose of the bill. 

Mr. Crow. Well, of course there, it seems to me, Mr. Chairman 

The CHamman. Well, we are not the subcommittee now, and I 
don’t think we ought to get into these details. We would be very glad 
to receive your statement, Mr. Crow, particularly on the revised bill 
and we are very grateful to you gentlemen for your contribution this 
morning, and we thank you very much. 

Mr. Fartry. Thank you very much. 

(Subsequently, the National Association of Manufacturers sub- 
mitted the following :) 





APRIL 1, 1957. 
Hon. KENNETH B. KEATING, 
House of Representatives, 
House Office Building, Washington, D. C. 

DEAR CONGRESSMAN KEATING: At the March 20, 1957, hearings on H. R. 2143, 
before the Antitrust Subcommittee of the House Judiciary Committee, you ex- 
pressed concern with that part of the bill which proposes to grant the Federal 
Trade Comiaission authority to seek injunctions whenever it has reason to be- 
lieve that an actual or contemplated merger might be violative of section 7 of 
the Clayton Act. 

You indicated doubt as to “whether there is any real need, * * * for granting 
this injunctive power to the Federal Trade Commission.” In this regard 
Congressman Miller subsequently stated his desire “to concur with my colleague, 
Mr. Keating, in his observations.” Mr. Miller added that the committee would 
welcome a memorandum from me “on this question of the dual authority of 
the Federal Trade Commission and the Attorney General’s Office.” Your state- 
ment indicated a concern that, if the authority be granted, “it does not result 
in a race between the Justice Department and the Federal Trade Commission.” 

H. R. 21438, of course, has a built-in racetrack, if the agencies choose to run, 
since parties to contemplated mergers must notify and supply information to 
both the F'TC and the Attorney General and since both agencies have jurisdiction. 

The potential dangers of a race to the courthouse, it seems to me, are well 
illustrated by your subcommittee’s 1955 Interim Report on Corporate and Bank 
Mergers. Therein, beginning on page 11, it is stated: 

“Failure to invoke premerger injunctive remedies more frequently cannot 
be attributed to lack of legal authority. On the contrary, section 15 of the 
Clayton Act anthorizes the Attorney General to institute legal proceedings to 
prevent and restrain violations including consummation of mergers which may 
be in violation of the Antimerger Act * * *. 

“The Federal Trade Commission does seem to lack express legal authority 

to issue a stay or to apply to the court directly for an injunction. But that 
does not mean the Government’s hands are tied. The Commission, if it were 
so inclined, could turn over the entire case to the Department of Justice which 
could institute the necessary legal action to block the merger. This course the 
Federal Trade Commission has been unwilling to follow because it would then 
have to relinquish further jurisdiction over the case. In sum, the Commission’s 
position Seems to come down to this: That it is more important that the Com- 
mission cling tightly to every case it gets its hands on than to participate with 
the Department of Justice in a unified coordinated effort to prevent mergers 
from being completed which do great harm to the competitive structure. Such 
zealous and jealous insistence upon maintaining agency prerogatives can hardly 
be justified.” [Emphasis supplied. ] 
That report was signed by Messrs. Celler, Rodino, Rogers, and Fine. Pre- 
sumably it was based upon information available to the subcommittee but which 
is not normally available to persons outside of Government circles. In any 
event, it seems clear that “zealous and jealous insistence upon maintaining 
agency prerogatives” will inevitably trigger the starter’s pistol in a race to 
the courthouse. To state it differently, if Congress hands the Trade Commis- 
sion the gun we may rest assured it will be fired. 

As indicated earlier, section 15 of the Clayton Act presently authorizes the 
Attorney General to seek injunctions “to prevent and restrain” violations of 
the act, including section 7. Section 7, of course, applies not only to mergers 
and acquisitions which have actual adverse competitive effects, but also to 
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such transactions the effect of which “may be” substantially to lessen competi- 
tion or tend to create a monopoly. In this regard it is important to keep in 
mind that section 15 of the Clayton Act also provides: 

“When the parties complained of shall have been duly notified of such peti- 
tion, the court shall proceed, as soon as may be, to the hearing and determina- 
tion of the case; and pending such petition, and before final decree, the court 
may at any time make such temporary restraining order or prohibition as shall 
be deemed just in the premises.” [Emphasis supplied.] 

Two points in regard to the above provision should be stressed: 

First, is that the parties complained of “shall have been duly notified”; 
and, second, that the court shall proceed “to the hearing and determination of 
the case.” Thus when the Attorney General moves for an injunction, or similar 
relief, the matter proceeds to a trial and decision on the merits “as soon as 
may be.” 

H. R. 2143, on the other hand, proposes to authorize the Trade Commission 
to seek injunctions or restraining orders “to prevent or restrain” violation of 
section 7, whenever the Commission “has reason to believe,” (1) that a viola- 
tion has or is about to take place, and (2) that an injunction against the 
acquisition or to maintain the status quo pending administrative determination 
of the issues “would be in the public interest.” 

As distinguished from section 15, therefore, H. R. 2143 does not require 
notice or provide a hearing to the parties to acquisitions thus raising the clear 
possibility that temporary injunctions or restraining orders may issue as a 
result of ex parte proceedings. 

Another distinguishing feature of H. R. 2148 is that the court does not 
hear and decide the legality of the questioned transaction. This still remains 
the function of the Trade Commission in any proceeding it inaugurates. Crucial 
to the proposal, therefore, is the kind of showing the Commission would be 
required to make in order to secure an injunction or restraining order. 

On the one hand, if H. R. 2143 is to be read literally, an injunction would 
issue on the basis of a bare showing, (1) that the transaction involved more 
than $10 million, (2) that the Commission has reason to believe the effect 
thereof may be substantially to lessen competition or tend to create a monopoly, 
and (3) that an injunction or restraining order “would be to the interest of 
the public.” 

That this interpretation of H. R. 2148 is not pure speculation is, in my 
judgment, demonstrated by Federal Trade Commission v. Rhodes Pharmacal 
Co. (191 F. 2d 744) (CA 7, 1951), brought under section 13 of the Federal Trade 
Commission Act respecting false advertisements of food, drugs, and cosmetics. 
Because of the importance of the meaning of H. R. 2143 as to what would be 
a proper showing for a court to act, I ask you to consider the following essential 
elements of that court of appeals decision. In the Rhodes cases, the court 
held: 

“It is true that there is nothing in the [Wheeler-Lea amendments to the Fed- 
eral Trade Commission] Act or in its legislative history to indicate what should 
be considered as a ‘proper showing.’ We think, however, that it is fair to say 
that all the Commission had to show was a justifiable basis for believing, 
derived from reasonable inquiry or other credible information, that such a state 
of facts probably existed as reasonably would lead the Commission to believe that 
the defendants were engaged in the dissemination of false advertisements of a 
drug in violation of the act * * *. The district court was not required to find 
the charges made to be true, but to find reasonable cause to believe them to be 
true * * *, This is to say, in the instant case, the court had only to resolve 
the narrow issue of whether there was ‘reasonable cause’ to believe that the 
alleged violation had taken place.” [Emphasis supplied. ] 

The question of “proper showing” came to the court of appeals from a denial 
of a temporary injunction by the district court. The lower court felt that 
where there were substantial issues of fact involved, the court had no power 
to grant the temporary injunction. In commenting on this the court of appeals 
stated: 

“The trial judge denied the injunction and dismissed the complaint because 
he was of the opinion that the verified pleadings and affidavits presented de- 
batable questions which were not resolved by the supporting affidavits, and ad- 
judged that ‘where the equities of the complaint are fully and explicitly met 
by denial under oath, a preliminary injunction will not be granted.’ While that 
may be the rule in private disputes which do not involve the public interest, 
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we think that in the instant case the court failed to apply the proper applicable 
legal principles.” [Emphasis added.] 

It is thus evident from the Rhodes case that where, as proposed in H. R. 
2148, injunctive relief is provided to assist the Trade Commission in carrying 
out its functions, the courts have no authority to inquire into the probable out- 
come of a proceeding on the Commission’s complaint but are limited to con- 
sidering whether there is reasonable basis for the FTC's reason to believe an 
injunction would be to the interest of the public. Under the notice and infor- 
mation requirements of H. R. 2143, the Commission would have little difficulty 
in showing that it has reason to believe that any merger meeting those require- 
ments might violate section 7 contrary to the interest of the public. 

If H. R. 2143 is applied literally by the courts, and if the view taken by the 
court of appeals in the Rhodes case ultimately prevails, applications for injunc- 
tions under H. R. 2143 will be a mere formality. In practical effect the bill would 
transform a court of equity into a rubberstamp for an administrative agency. 
Moreover, in view of the well-known delay in administrative adjudications, any 
temporary injunction would, in most instances, preclude consummation of any 
proposed transaction despite the fact that it may eventually be concluded that 
no violation resulted. As to those transactions posing a real threat of violating 
section 7, the public interest would seem adequately protected if the Commission, 
as pointed out in this committee’s interim report, supra, “could turn over the 
entire case to the Department of Justice which could institute the necessary legal 
action to block the merger.” 

Let us assume, however, which I cannot, that H. R. 2148 will be interpreted 
as (1) requiring notice and hearing, and (2) requiring the Commission, in 
seeking injunctive relief, to make a showing appropriate to enable the court to 
ascertain whether there is a reasonable probability (rather than possibility) 
that the merger is illegal. 

Such an interpretation would result in double litigation since the Commission, 
to secure the injunction, would have to adduce in court the very evidence that it 
would use in its own proceeding to support a conclusion that the effect of the 
challenged transaction may be substantially to lessen competition or tend to 
create a monopoly. Yet the trial on the merits would have to await the con- 
venience of the Commission since the court has jurisdiction to determine the 
issue only on petition by the Attorney General. 

Second, this interpretation would put the Commission in the role of an ad- 
vocate before the court, whether in adversary or ex parte proceedings. This 
would not only be in conflict with the concept that the Commission should be 
impartial in its own proceedings dealing with the same subject matter but would 
also conflict with the spirit of the Administrative Procedure Act of 1946. 

To repeat, where the Commission is in possession of sufficient information 
to lead it to believe that a proposed transaction posed a real threat of violating 
section 7, we believe the public interest would be adequately protected by the 
Commission voluntarily turning the entire case over to the Department of 
Justice “to institute the necessary legal action to block the merger.” Such coop- 
eration between enforcement agencies, in addition to protecting the public in- 
terest, would not only get a prompt judicial determination of the issues but should 
serve to save money for both the Government and taxpayers who are parties to 
the litigation. 

I should like to express our appreciation of your invitation to submit these 
additional points to supplement the views expressed in the March 20 hearings. 
I regret the length of this letter but felt it to be warranted by the importance of 
that part of H. R. 2148 discussed herein. It would be appreciated if you would 
cause this letter to be placed in the record of the hearings on H. R. 2143. 

If we can be of further assistance in this regard, we are at your service or that 
of the subcommittee staff. 

Very sincerely yours, 
Harvey M. Crow, 
Associate General Counsel. 


The CHatrmMan. Our next witness is Mr. Charles R. Howell, com- 
missioner of banking and insurance of New Jersey, representating 
the National Association of Supervisors of State Banks. 

I might say that Mr. Howell is a former Member of the House and a 
very distinguished former Member and we always look upon him as 
a Member of the House—once a Member always a Member. 
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Mr. Howeut. Thank you, Mr. Chairman. 

Mr. Roptno. Mr. Chairman, before our former distinguished col- 
league from the State of New Jersey makes his statement, I join in 
the sentiments of the Chair and I am sure of the other members of this 
committee in welcoming Mr. Howell who, I know, will make a very 
valuable contribution to the hearings. 

He has always been a person dedicated to the public interest and has 
always conscientiously performed his duties as a Congressman and I 

say to our former colleague from Congress that I am proud to have 
served with him from the State of New Je sey 

Mr. Howewi, Thank you very muc h, Mr. Rodino. 

Mr. Keatinc. Now, Mr. Chairman, the minority does not want to 
be any less generous with their welcome than the majority. We 
welcome our former colleague and we are very happy to see you, Mr. 
Howell. I did not know you in your position as a banker now. We 
know you will have an interesting contribution to make to our delibera- 
tions here. 

Mr. Howetx. Thank you very much. 

The Cuairman. Proceed, Mr. Howell. 


TESTIMONY OF CHARLES R. HOWELL, COMMISSIONER OF BANKING 
AND INSURANCE FOR THE STATE OF NEW JERSEY 


Mr. Howe.w. Mr. Chairman, I know that time is marching on a 
bit. I have a reasonably brief statement here and I think that, except 
for one portion, that quotes rather substantially from an editorial in 
the American Banker, I might quickly go through the statement 
and let that editorial go into the record and try to answer any questions 
that you have. 

[ am speaking this morning, not so much as in my capacity of com- 
missioner of banking and insurance for the State of New Jersey, but 
as chairman of the National Association of Supervisors of State 
Banks legislative committee. 

The national association is composed of the officials responsible for 
the supervision of State-chartered banking institutions in all 48 States, 
Hawaii, and Puerto Rico. On June 30, 1956, State- supervised insti- 
tutions numbered 9,472 consisting of 8,945 commercial banks (includ- 
ing trust companies, industries banks, private bankers, and stock sav- 
ings banks), and 527 mutual savings banks. The total resources of 
these institutions were $127,657,295,000. On the same date there were, 
under the supervision of the Comptroller of the Currency, 4,667 na- 
tional banks with total resources of $110,703 million. 

In other words, while we are small in number, we have a very 
great responsibility and a tremendous or very large jurisdiction and 
the State banks, both in assets and in number, exceed the nation: ully 
chartered banks, at the present time. 

Under existing statutes the primary responsibility for approving 
or ec ing mergers or consolidations rests with the appropriate 
State supervisor if the continuing institution is to operate under State 
charter, or with the ¢ ‘omptroller of the Currency if it is to operate 
under national charter. H. R. 2143 would require in addition that no 
such merger or consolidation could take place if the effect might be 
substantially to lessen competition or tend to create a monopoly. 
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Sixty days’ notice must be given to the Attorney General to permit him 
to determine whether these results would follow. 

The Cuatmman. Will you pause, Mr. Howell, please? Counsel 
wants to ask some questions. 

Mr. Howe uz. Of course, sir. 

Mr. Maerz. Mr. Howell, last year you testified before the Senate 
Antitrust Subcommittee during its hearings on premerger notification 
legislation and stated in connection with a : proposal which is now con- 
tained in section 23 of the omnibus bank bill: 

1, The tentative bill is by far the most objectionable of the three bills con- 
sidered. It would represent a major intrusion of Federal authorities into the 
State banking system, deprive State supervisors of effective discretion, and 
require multiple consent. There has been no demonstration that the Federal 
authorities are better equipped to assess asset concentration and competition 
in a State banking system than the State supervisor who is familiar on a day- 
to-day basis with his own system. 

2. H. R. 9424 is the next most objectionable of the bills considered. Instead 
of requiring multiple consent, this bill substitutes confusion, delay, and uncer- 
tainty. In the atmosphere created by the bill, it is difficult to determine how 
a State supervisor could exercise discretion in a decisive manner. 

3. The least objectionable of the bills considered is H. R. 5948. This bill 
represents less of a Federal invasion into the State banking system than the 
other bill. It would formulize the procedure adopted by certain State super- 
visors whereby the Attorney General is consulted before the supervisor makes 
his own decisions. 

Now, sir—— 

The Cuarrman. That last bill, H. R. 5948, passed the House last 
year. 

Mr. Marerz. That is correct, sir, H. R. 5948, the bill introduced by 
the chairman was designed to amend section 7 so as to make bank 
mergers accomplished by asset acquisitions subject to the provisions 
ofthe clayton Act. Isthat right? 

Mr. Howe... Yes. 

Mr. Materz. Is the position you took before the Senate Antitrust 
Committee last year still the position of the National Association of 
State Bank Supervisors / 

Mr. Howexxt. Yes, Mr. Counsel, we have not departed from that 
ee We still very strongly feel the bill that poe the Senate 
last year, it is in the Financial Institutions Act—now, I don’t know 
sshailer that is finished in the Senate or not. 

Mr. Maerz. Well, am I correct in understanding then that the 
National Association of State Banking Supervisors prefers an amend- 
ment of section 7 to make that section applicable to bank mergers 
accomplished by asset acquisition ? 

Mr. Howe. We thought that bill did the least violence to State 
supervisors and was the most workable of the various bills proposed, 
and the main reason for that is that it did not usurp by way of the 
Federal agencies all of the prerogatives of the State supervisors, but 
it also appealed because it did not require, seemingly, any definite man- 
datory premerger clearance, at that time, it would enable the so-called 
shotgun merger to occur without some of the delays and difficulties 
that might happen under some of the other bills. In many cases where 
a desirable merger is sought, say a faltering bank merging into 
stronger bank, so they can do it quickly and with no jeopardy to the 
banking system and no loss to the depositors and the FDIC and all of 
that. 
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Mr. Materz. Is this a correct statement of your position; that 
at the present time your association would prefer a premerger notifi- 
cation bill which did not specifically include banks but then would 
also prefer another bill amending section 7 which would include bank 
mergers accomplished by asset acquisitions? 

Mr. Howe t. I think that is, in substance, the way we preponder- 
antly and strongly feel, as State supervisors. 

The whole problem of dealing with bank mergers is a difficult one. 
There are different factors that do not apply in the ordinary indus- 
trial or commercial operation. 

The Cuatrman. May I say, in light of this colloquy between you and 
our counsel, that if we took out “banks” from H. R. 21438, the bill before 
us, you would be in favor of that, would you? 

Mr. Howe tu. I would, I think; I would personally, and our asso- 
ciation would back that. 

The Cuarrman. And so then you would go back to where we were 
last year, amend section 7 of the Clayton Act so that acquisitions of 
assets by banks are covered ? 

Mr. Howett. Yes, if it did not include an absolute premerger noti- 
fication provision. 

The Cuarrman. Well, that is a very clear statement and I do not 
think, no matter how many volumes we pour out, that you could make 
your point stronger. 

Mr. Howe tt. That, in substance, is what we believe is a logical and 
effective method of dealing with it. Many of our supervisors do not 
feel that there is any Federal legislation needed, but we agree there is 
a demand in Congress and outside of Congress for methods of control- 
ling possible injurious mergers, and we believe that the approach that 
we just discussed would do the least violence to the State supervisors 
and would still be effective enough to control any improper mergers 
that are not in the public interest. 

The CuHatrMan. Well, would you want to submit for the record sug- 
gested language ? 

Mr. Howe tu. Well, I think I would be willing to turn it in for the 
record. Included in my statement is a very forthright editorial that 
appeared in the American Banker just a few days ago commenting 
on the abilities and the records of State supervisors in dealing with 
bank mergers, which we appreciated and thought desirable to bring 
to your attention. 

But I do believe at this time some departure from the bill that 
probably has passed the Senate by now, which seems to shut State 
supervisors out of any say in matters of mergers even when State 
banks are involved, is the worst kind of treatment the public could 
get, and if that compromise between that and your approach, Mr. 
Celler, with perhaps the Federal Reserve Board being the one Federal 
agency that wold review mergers and would have sole jurisdiction 
with State supervisors where State banks were concerned, with some 
possible workable consultation with the Department of Justice, would 
probably bring about the best result. 

The Cuatrman. I just want to say we have been discussing the 
idea of eliminating banks from this bill, and that would meet with 
your approval ? 

Mr. Howe t. I think that would be a wise approach. 

90675—57——20 
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The Cuarrman. We will accept your statement in the record, and 
you want the editorial in, also? 

Mr. Howe tt. It is contained in the statement. 

The Cuateman. All right; we will do that and that will save your 
time and will save the committee some time. 

Mr. Howe tt. Thank you. 

The Cuatrman. I want to express my gratitude for your appear- 
ance this morning. It is always refreshing to have you back. 

Mr. Howe tt. Well, knowing the distinguished chairman, the dis- 
tinguished gentleman from New York, and his long experience in 
dealing with matters of this sort, I am very hopeful that he, with the 
help of his colleagues, will be able to come up with the proper and 
workable solution of this matter. 


The Cuatrman. Thank you very much, indeed, Mr. Howell. 
(The prepared statement of Mr. Charles R. Howell is as follows :) 


STATEMENT OF CHARLES R. HOWELL, NATIONAL ASSOCIATION OF SUPERVISORS OF 
STATE BANKS 


Chairman Celler and Members of the Subcommittee, my name is Charles R. 
Howell. I am Commissioner of Banking and Insurance for the State of New 
Jersey. I am appearing today in my capacity as chairman of the legislative 
committee of the National Association of Supervisors of State Banks. 

This national association is composed of the officials responsible for the su- 
pervision of State-chartered banking institutions in all 48 States, Hawaii, and 
Puerto Rico. On June 30, 1956, State-supervised institutions numbered 9,472, 
consisting of 8,945 commercial banks (including trust companies, industrial 
banks, private bankers, and stock savings banks) and 527 mutual-savings banks. 
The total resources of these institutions were $127,657,295,000. On the same 
date there were, under the supervision of the Comptroller of the Currency, 4,667 
national banks with total resources of $110,703 million. 

Under existing statutes the primary responsibility for approving or dis- 
approving mergers or consolidations rests with the appropriate State supervisor 
if the continuing institution is to operate under State charter, or with the 
Comptroller of the Currency if it is to operate under national charter. H. R. 
2148 would require, in addition, that no such merger or consolidation could take 
place if the effect might be substantially to lessen competition or tend to create 
a monopoly. Sixty days’ notice must be given to the Attorney General to permit 
him to determine whether these results would follow. 

S. 1451, on the other hand, in dealing with title III, Federal Deposit Insurance 
Act, chapter 6, paragraph 23, on page 163, would leave approval or disapproval 
of mergers or consolidations resulting in national banks to the Comptroller of 
the Currency, but would require approval of the Federal Reserve Board if the 
end institution were to be a State-chartered, member bank, and of the Vederal 
Deposit Insurance Corporation if it were to be a State-chartered insured, non- 
member bank. Both bills, in our opinion, constitute an invasion of States 
rights and tend to place the State supervisors in an inferior position. 

Under H. R. 2143, even though the State supervisor approves a merger or 
consolidation, it cannot be consummated until 60 days after notice of intention 
has been given to the Attorney General, who may block it by his objection. 
Under 8. 1451, although approval of the Comptroller of the Currency is all that 
is needed for a merger or consolidation resulting in a national bank, the Federal 
Reserve Board, in addition to the State supervisor, must approve a merger or 
consolidation resulting in a State-chartered bank while the Federal Deposit 
Insurance Corporation must approve if the resulting bank is a nonmember, in- 
sured institution. 

I respectfully submit that the record of State bank supervision compares favor- 
ably with that of the Comptroller of the Currency and that there is no need to 
superimpose upon it additional supervision by any Federal agency. The State 
supervisors are not alone in this belief. I call to your attention an editorial 
appearing in the American Banker on March 14, 1957, under the heading “What's 
So Wrong With State Supervision of State Bank Mergers?” I ask that the fol- 
lowing text of that editorial be made part of the record of this hearing. 
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“Wherever a change is planned in Federal law to supersede the autonomy of 
the States, it should be clearly shown that something is badly wrong with the 
way the States have exercised their powers. We think this is only commonsense 
about States’ rights. 

“Yet, on reading the testimony of proponents of the idea of Federal approval 
of all bank mergers, we fail to find any charge that reservation of the right of 
approval of mergers involving only State banks to State banking departments 
has worked any hurt to anyone. 

“To be sure, the Federal Reserve Board or the Federal Deposit Insurance Cor- 
poration may be irked by the fact that their powers are not absolute in this as in 
a variety of other banking aspects. But aren’t they in the illogical position of 
having invited State-chartered banks freely to come and sit at their table and 
then seeking to decide rather unrelated personal love matches between their 
guests? 

“Given the principle, if such a theorem can be called a principle, that all banks 
mergers should be subject to Federal agency veto, it is easy to fall into an argu- 
ment as to what agency, Justice Department or Federal bank supervisory authori- 
ties? But the establishment of the validity of this theorem obviously requires 
some proof. If anyone has spelled out how the State supervisory authorities 
have fallen down on this job, we have failed to see it. In our own evaluation 
of the facts about mergers, we cannot see that State bank merger authority needs 
to be subject to Federal veto. Perhaps we need enlightening. Any reader is 
welcome to give us differing views. 


“AMENDMENT IN BILL 


“The pending Financial Institutions Act of 1957 seeks to include the provisions 
of Senate bill 3911, passed by that body last session, which would require written 
merger consent of either the Comptroller of the Currency (where a national bank 
is involved) or of the Federal Deposit Insurance Corporation (when insured State 
banks are involved). These agencies now can enter the case of a merger of an 
insured State bank only where it would reduce capitalization of the consolidated 
bank. There can be no quarrel with this. It is the responsibility of the Federal 
authorities to see that banks under their regimes have adequate capital before 
and after mergers. And State banking departments might (conceivable but 
highly improbable) induce bad mergers by holding out the bait of less capital 
requirement. The present Federal law has provisions that adequately safeguard 
against any such abuse, totally unlikely as it might be. 

“But to make State bankers go hat in hand to the FDIC for merger approval 
when also getting their own State banking department approval seems like doc- 
trinaire adherence to an unproved ‘principle’ that Federal supervision of all 
mergers is necessary to prevent some evil which State banking departments 
permit to slip by. 

QUESTIONS REMAIN 


“Would Federal veto power over merger of two State banks help to safeguard 
communities against reduction of competition or development of monopoly any 
better than the presently existing State supervisors’ record? Are State super- 
visors less concerned about monopoly than Federal agencies? If so, the banking 
world should be told how. Would adding Federal O. K.’s to State O. K.’s on 
State bank mergers produce anything but added delays, expense, and lawyers’ 
fees? 

“We do not believe these questions have been adequately answered. In fact, 
the record of the Comptroller of the Currency in approving mergers and en- 
couraging branch banking appears subject to whatever criticism could be leveled 
at the record of State banking departments. Can the pot call the kettle black and 
insist that it polish its bottom just because the pot is Federal and the kettle 
State? 

“The question of justification of expansion of Federal merger-veto powers 
has been obscured by the quarrel between Justice Department and Federal 
banking agencies as to who should get the job of safeguarding us against bank- 
ing monopolies. Arguing about that secondary point, we have neglected the 
primary question: Why supersede or supplement State merger-veto powers? 

“The Comptroller of the Currency has shown us that he is ready to approve 
merger plans which include hidden conversion to national charter of State banks, 
which thus escape the possible merger disapproval of State banking authorities. 
Under the proposed new Federal powers over mergers, there would be no change 
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in his authority to do so. But suppose two national banks chose to doff their 
chartiers, become State banks, and then merge; well, under the proposed amend- 
ment, Federal authorities would have veto powers which could nullify State 
banking department approval. The door swings only one way, putting an addi- 
tional limit on State banking rights by Federal law. 

“Of course, if it is conceded that Federal invasion of States’ jurisdiction over 
State bank mergers is inevitable, then argument over whether Justice De- 
partment or FDIC, etc., is pertinent. Here banking opinion is split wide open. 
The Independent Bankers Association is for Justice, and American Bankers As- 
sociation and Reserve city bankers for Comptroller and FDIC. The reasons are 
obvious, it seems to us—another small bank versus big bank difference of opinion 
as to which agency would safeguard best against expansion of branch bank- 
ing and/or monopoly trends. 

“As long as this sharp split of opinion exists, and until it can be clearly 
shown that Federal veto over State banks’ mergers would provide any additional 
protection for either the public or the banks, it looks to us as though the amend- 
ment in question should be taken out of the Financial Institutions Act of 1957 
and committed to the limbo to which all unwarranted Federal invasions of States 
rights deservedly should be consigned.” 

You will realize from the testimony to this point that my colleagues and I 
sincerely feel that we are competent to pass upon merger applications and that 
no second guessing by any Federal agency is necessary. We are, however, not 
unmindful of the sterngth of the demand within the Congress and in other 
quarters for some Federal regulation of mergers and consolidations. We have 
given much thought, should such regulation be inevitable, to the agency which 
would exercise it with the least violation of States’ rights and injury to the dual 
banking system. 

Last year when I testified before the O’Mahoney subcommittee of the Judiciary 
Committee our position was that the Fulbright bill of last year was not at all 
satisfactory because it seemed to exclude completely even any duty to consult 
State supervisors. During the past year we have continued to give the subject 
intensive study and have reached the conclusions which I presented before the 
Banking Subcommittee of the Senate Banking and Currency Committee on Janu- 
ary 31, 1957, when testifying on the committee print of the proposed Financial 
Institutions Act of 1957, which in amended form is now S8. 1451. I recom- 
mended at that hearing and I recommend now, on behald of the national associa- 
tion, that the Federal body in which authority to pass upon mergers and con- 
solidations should be vested on a parity with that of the States themselves he 
the Federal Reserve Board for all State-chartered insured banks, whether mem- 
ber or nonmember. The equal authority of the State supervisors should be 
recognized explicitly in the statute. 

Moreover, if action on mergers or consolidations of State banks is to be taken 
by the Board as well as by the appropriate State supervisor, it is only fair that 
the Board also acts on mergers or consolidations resulting in national banks. It 
would place State banks at a disadvantage if their mergers had to be approved 
by both the State authority and the Board, while mergers of national banks 
could be effected with the sole approval of the Comptroller. Unless the consent 
of the Board is required for nationa] bank mergers as well as State hank mergers, 
there will be a strong inducement for State banks to convert to national charters 
to the detriment of the dual banking system. 

When I took this poition before the Banking Subcommittee of the Senate, I 
was informed that the Federal Reserve Board was opposed to such a suggestion 
because of lack of time and personnel to devote to all bank mergers. I under- 
stand its reluctance to take on these duties, and, as I have already testified, do 
not consider it necessary for any Federal agency to supervise mergers or con- 
solidations resulting in State-chartered banks. Nevertheless, if there must be a 
Federal agency in the picture, the Board would seem to be the logical one. It 
undoubtedly has more in the way of economists and research staff than the other 
agencies which have been suggested. 

The Banking Subcommittee did not accept our suggestion. The resulting para- 
graph 23 remained unchanged in the bill as reported, S. 1451. I trust that 
this subcommitee and the House of Representatives, generally, will be more 
understanding. I conclude my testimony, therefore, by repeating the suggested 
amendment, with the deletion of that part directing any State authority to con- 
sider certain factors in passing on mergers. I am informed that my original 
proposal would raise a constitutional problem. Underlined material (or material 
in italics) isnew. Matter in brackets would be omitted. 
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TITLE III—FEDERAL DEPOSIT INSURANCE ACT 


CHAPTER 6—SUPERVISION OF INSURED BANKS 


Sec. 23. (P. 163) Mergers and consolidations. 

“Without prior written consent by the Corporation, no insured bank shall 
(1) merge or consolidate with any noninsured bank or institution or convert into 
a noninsured bank or institution or (2) assume liability to pay any deposits made 
in, or similar liabilities of, any noninsured bank or institution or (3) transfer 
assets to any noninsured bank or institution in consideration of the assumption 
of liabilities for any portion of the deposits made in such insured bank. No 
insured bank shall convert into an insured State bank if its capital stock or its 
surplus will be less than the capital stock or surplus, respectively, of the converting 
bank at the time of the shareholders’ meeting approving such conversion, without 
prior written consent by the Comptroller of the Currency and by the Board of 
Governors of the Federal Reserve System if the resulting bank is to be a district 
bank, or by the Board of Governors of the Federal Reserve System and the appro- 
priate State supervisory authority if the resulting bank is to be a State member 
bank (except a district bank) [, or by the Corporation if the resulting bank is to 
be a State nonmember insured bank (except a district bank)]. No insured bank 
shall merge or consolidate with any other insured bank or, either directly or 
indirectly, acquire the assets of, or assume liability to pay any deposits made in, 
any other insured bank without the prior written consent (i) of the Comptroller 
of the Currency and of the Board of Governors of the Federal Reserve System if 
the acquiring, assuming, or resulting bank is to be a national bank or a district 
bank, or (ii) of the appropriate State supervisor and of the Board of Governors of 
the Federal Reserve System if the acquiring, assuming, or resulting bank is to be 
a State member bank (except a district bank), or a State nonmember insured 
bank. [, or (iii) of the Corporation if the acquiring, assuming, or resulting bank 
is to be a nonmember insured bank (except a district bank)]. Im granting or 
withholding consent under this subsection, the Comptroller [,] and the Board 
[, or the Corporation, as the case may be,] shall consider the following factors: 
{enumerated in section 15 of this Act.J (1) the financial history and condition 
of the company or companies and the banks concerned; (2) their prospects; 
(3) the character of their management; (4) the convenience, needs, and welfare 
of the communities and the area concerned; and (5) whether or not the effect of 
such merger, consolidation, acquisition of assets, or assumption of liabilities 
would be to expand the size or extent of the bank involved beyond limits consistent 
with adequate and sound banking, the public interest, and the preservation of 
competition in the field of banking. In the case of a merger, consolidation, acqui- 
sition of assets, or assumption of liabilities, the appropriate Federal agency shall 
also take into consideration whether the effect thereof may be to lessen competi- 
tion unduly or tend unduly to create a monopoly, and, in the interests of uniform 
standards, it shall not take action as to any such transaction without first seeking 
the views of [each of] the other [two] Federal banking [agencies] agency 
referred to herein with respect to such question; and in such a case the appro- 
priate agency, Federal or State, may also request the opinion of the Attorney 
General with respect to such question. No insured State nonmember bank 
(except a district bank) shall, without the prior consent of the Corporation, 
reduce the amount or retire any part of its common or preferred stock, or retire 
any part of its capital notes or debentures. 


The next witness is Mr. Robert E. Lee Hall representing the Na- 
tional Coal Association. 

We are glad to have you here with us this morning, Mr. Hall. Will 
you please proceed ? 


TESTIMONY OF ROBERT E. LEE HALL, GENERAL COUNSEL, 
NATIONAL COAL ASSOCIATION 


Mr. Haru. Mr. Chairman, my name is Robert E. Lee Hall. I am 
eneral counsel of the National Coal Association, with offices in the 
Southern Building, 15th and H Streets NW., Washington, D.C. The 
National Coal Association is the trade organization of the bituminous 
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coal mine owners and operators of the Nation, whose members pro- 
duce approximately two-thirds of the total commercial bituminous 
coal mined in the United States. 

Mr. Keatrne. Pardon me for interrupting you, Mr. Hall, but don’t 
we have a former colleague who is associated with the National Coal 
Association ¢ 

Mr. Hauu. Mr. Tom Pickett, former Member of the House from 
Texas; yes, sir. 

Mr. Keattnc. And a very fine Member and he served some time 
on this committee, as a matter of fact. 

Mr. Hatx. That is correct. 

The bituminous coal mining industry is opposed to the enactment of 
H. R. 2143 (the Celler bill), H. R. 264 (the Keating bill), or any 
similar legislation requiring premerger notification to the Department 
of Justice and the Federal Trade Commission. Our opposition to 
the proposed legislation is based upon the following considerations: 

1. There has been no demonstrated need for expanding present 
Fe deral controls over corporate mergers 

The burdens which such legisl: ation would i impose upon business, 
Gov ernment, and the public far outweigh benefits claimed by pro- 
ponents. 

3. The proposed legislation would discriminate unfairly against 
the producers of bituminous coal because of the unusual character- 
istics of the industry and because of the highly competitive nature 
of this business. 

No demonstrated need for such legislation: The membership of 
our association does not formulate recommendations on legislative 
matters of national importance without a careful examination into 
the public interest considerations which should be controlling. We 
have made a diligent effort to ascertain the principal reasons advanced 
to justify enactment of this measure to extend Federal controls and 
increase the already heavy reporting burden of the American busi- 
nessman. 

We have read the proponents’ testimony in the 84th Congress before 
both House and Senate committees. We also have reviewed the 
interim report of the Antitrust Subcommittee of the House Judiciary 
Committee (December 20, 1955) based on the committee investigation 
and hearings of 1955 on merger problems. Additionally, we have 
examined the several public statements made by spokesmen for the 
Federal Trade Commission and the Attorney General on this ques- 
tion before business groups during the last year. Moreover, we have 
had the opportunity to consider the summary and analysis of the prob- 
lem set forth in the speech of the distinguished chairman of this 
committee (Mr. Celler) before the Economic Club of Southwestern 
Michigan, St. Joseph, Michigan, as recently as February 21, 1957. 

Finally, we listened with care to the testimony of Attorney Gen- 
eral Brownell, Federal Trade Commission Chairman Gwynne and 
Department of Commerce General Counsel Nash at the opening of 
the hearings on Wednesday, March 6, 1957. I am confident we have 
heard the whole case for the premerger notification principle. The 
inescapable conclusion is that the record for enactment of the legis- 
lation has not been made by the proponents of the legislation. We 
feel that not even a prima facie case has been established in this mat- 
ter. 
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The Cuarmman. What kind of talent would you want to convince 
you? 

Mr. Haz. Sir? 

The CHamman. What kind of talent would you want to convince 
you ? 

Mr. Hatt. I do not deny that the talent is here, but the facts are 
missing, Mr. Chairman. 

The composite finding, based on the examination of all available 
sources, appears to be that the proponents of the legislation rely upon 
allegations as to the “inconvenience” imposed upon Government at- 
torneys in their resort to daily examinations of newspapers, periodicals 
and trade publications to keep abreast of merger developments. 

Indeed, this was the principal point of reliance offered by Mr. 
Brownell in his oral testimony on March 6. It is not asserted by 
the spokesman for the Department of Justice or the Federal Trade 
Commission that, due to lack of information, mergers had progressed 
beyond the reach of their power and authority to an extent that there 
is a significant lessening of competition or an uncontrollable growth 
of monopolies. 

The official reports of both agencies covering the 5-year period 
after the adoption of the Celler-Kefauver Act in 1950 show that only 
11 complaints were filed, 5 by the Department of Justice and 6 by 
the Federal Trade Commission, with no case reaching the point of 
final decision. It seems significant that the Interim Report of the 
House Judiciary Antitrust Subcommittee of December 20, 1955, con- 
cluded that the principal cause for the paucity of proceedings ap- 
peared to be “that the Department of Justice and the Federal Trade 
Commission * * * made but a token gesture at enforcement” and 
that they “failed to execute the provisions of law promptly, vigor- 
ously or effectively.” The report concluded with the observation 
that the agencies were seriously hampered by lack of sufficient funds. 

In Chairman Celler’s aforementioned speech before the Economic 
Club, it was pointed out that the Congress followed subcommittee 
recommendations and appropriated an ‘additional $1 million to the 
Federal Trade Commission for the fiscal year 1957 for enforcement 
purposes. 

Mr. Keartine. Excuse me, Mr. Hall. Could this committee have 
the benefit of the chairman’s speech—in our record 4 

Mr. Hat. Yes, sir 

Mr. Keatine. Could it be made a part of the record, Mr. Chairman ‘ 

The Cuarrman. Don’t waste your time reading it. [Laughter. | 

Mr. Hav. I would be glad to do that. 

The CuarrmMan. Well, “it did not convince the witness, to the con- 
trary, so I don’t think it was so good. 

Mr. Haw. I thought it was a good speech, Mr. Chairman. 

The CHarrMAN. Thank you. 

Mr. Hatt. It was also noted that the agency had since increased 
enforcement activities pointing out that from December 1955 to date 
the FTC has started proceedings in all cases (double the number filed 
in the preceding 5 5 years) indication of a significant relationship be- 
tween the availabilty of adequate funds and the incidence of adequate 
iibaedeatien. If, as the House report concluded and the facts seem 
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to indicate, inadequate funds are responsible for the paucity of pro- 
ceedings, perhaps the Congress should give greater weight to the ef- 
fect of time and money on the problem rather than resort to hasty 
legislation to expand Federal controls. 

Our examination of available public statements by agency spokes- 
men, including the testimony of Attorney General Brownell and FTC 
Chairman Gwynne last week before this committee fails to disclose 
any evidence or even a claim that agency requests for information in 
merger cases have been refused notwithstanding the absence of any 
statutory obligation on the part of corporations to comply. The 
tentialities of “friendly persuasion by Sichuan should not be ie 
passed in favor of the easier route of rushing to Congress for another 
new law for compulsory compliance. 

The proponents also assert that premerger notification would 
enable the Government to prevent an unlawful merger before its oc- 
currence, thus eliminating the difficult task of unscrambling assets 
after a merger has taken place. Here, again, is found the unwar- 
‘anted assumption that the primary purpose of legislation should be 
to ease the task of Government. We submit that the primary pur- 
pose of legislation should be to advance the public welfare, not to 
burden or obstruct the economy of the Nation solely for the purpose 
of simplifying Government’s authorized interference with the econ- 
omy. It is important to remember that while the unscrambling of 
asets may be difficult, it is not an impossible task. 

These hearings have shown that the supporters of compulsory pre- 
merger notification place heavy reliance upon an assumption that 
there is an upward trend in corporate mergers. We believe that the 
Congress must examine this premise carefully in order to determine 
the economic significance of the assumption if it is true as well as its 
relevancy to the } proposed solution. 

It is really proof of an upward trend in the economic sense to show 
the mere numerical increase without comprehensive statistics to show 
the relative impact of any numerical rise on the Nation’s economy ? 
Are the increased number of mergers significantly disproportionate 
to the great expansion of the United States economy? Or the growth 
in the number of corporations? Or the rise of the gross national 
product? The answer is no, as the tables and chart below will show: 


Rise in number of corporations * 


649, 957 1952 ph Alk 705, 497 
_ 665, 992 hh hth d ccd 730, 974 
_ 687, 310 1954... gosh dakein ant onkdn. 400, COO 


1Source: Internal Revenue Bureau. Figures not available. 


Net gain in number of corporations over previous year? 


1949 . SAM ae es ere 
ecclesia Waser ant etic agit scenes Gen Oe 
WOO Re SE MAL. dod ewe BE, GEO ROU ale Sb dinewiddans W0y ORS 


1Source: Internal Revenue Bureau. Figures not available. 


(The chart referred to is as follows:) 
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RISE IN GROSS NATIONAL PRODUCT 2/ 


Billion Dollars 


2/ Department of Commerce(source) 


Mr. Haut. The statistics on industrial mergers in manufacturing 
and mining (source: Prepared statement of Hon. Emanuel Celler 
before House Judiciary Antitrust Subcommittee, March 6, 1957) are 
even less convincing a demonstration of an “upward trend” with ad- 
verse economic significance. In 1919, when the first statistics ap- 
parently were available, there were 4: 38 mergers reported while only 
a net of 99 more are shown in 1956 with many hills and valleys in the 
38-year record of merger experience. 

The trend more nearly approximates an average figure more than 
it points to runaway levels with adverse economic implications. How 

‘an such figures constitute a basis for the legislation considered here 
today! ‘The rise in the number of mergers in manufacturing and 
mining does not begin to approximate the corresponding “upward 
trend” of the more ‘significant indices marking the rise of the Na- 
tion’s economy : Population, wages, income, number of corporations, 
gross national product and the Nation’s wealth. 

The figures show an incidence of 905 mergers in 1956 whereas 846 
are reported in 1955. It should not be lost on even the casual observer 
that the 1956 numerical increase alone—a net of 59 over 1955—can 
hardly be characterized as an “upward trend” with economic signifi- 
‘ance unless it is also established beyond peradventure that the nu- 
merical increase is actually damaging the economy or is threatening to 
destroy the free competitive enterprise sy stem. There has been no at- 
tempt to thus establish such a necessary premise, 

It is not necessarily significant nor against the public interest per 
se, therefore, that there should be an incidence of some 900 mergers 
in a year with more than 700,000 corporations doing business or 
against the backdrop of the continuing rise in gross national product. 

Last year a witness for the Department of Justice indicated fewer 
than four mergers a month, for the period beginning with 1953, were 
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deemed by the Department to merit detailed inquiry. It would seem 
that the advantage of easing the administrative task of the Govern- 
ment, with respect to four mergers a month, is hardly of sufficient 
merit to warrant legislation which will obstruct the ordinary business 
operations of many “thousands of corporations. 

We believe that the Congress of the United States should require a 
showing by an overwhelming preponderance of testimony the need for 
the extension of Federal controls before imposing additional burdens 
upon the American economy and the American people. The reasons 
in this instance should be far more persuasive than the general allega- 
tions by agency sponsors regarding alleged “difficulties” in seeuring 
information from public sources of communication. 

These “difficulties” do not begin to outweigh the “burdens” that 
would result from the legislation in question. Nor can the alleged 
advantages of advance detailed information in agency hands possibly 
outweigh the undesirability of imposing a heavy reporting burden on 
the public or the corresponding administrative and budgetary burden 
on the Federal Government. 

Now, parenthetically interposing here, I had the privilege of hear- 
ing Attor ney General Brownell testify before this committee. I re- 
member or recall he said they had 21 attorneys in the Division, the 1 
about which he was speaking, and that some of their time would be 
taken, or is being taken, in the search of trade periodicals, and similar 
public information sources, in order to determine whether mergers 
have occurred. 

Not a single word has been said as to how many attorneys it would 
take to process the vast amount of information that would be filed with 
the Attorney General, or what enforcement time would be left to the 
21 attorneys if this vast mountain of reporting information was put 
in, not a single word about the budgetary requirements or whether it 
would cost any more money or not in order to administer this act if 
it is amended as proposed. 

Notification requirements would be costly and burdensome: Even 
if the notific: ation requirements were confined solely to those situations 
involving a “merger,” as that term is commonly understood and used, 
the notification requirements would involve considerable expense to 
the affected corporation. Unfortunately, the proposed legislation 
goes far beyond the ordinary “merger” concept and applies to many 
of the ordinary business operations involving the acquisition of assets 
such as the acquisition of airplanes (see testimony of Attorney Gen- 
eral Brownell, March 6, 1957), locomotives, and mineral resources. 

While the provision in H. R. 2143 exempting acquisition of assets up 
to $2 million is less burdensome than the legislation proposed in the 
last Congress, it is still far too low to prevent application of the noti- 
fication requirements to many business transactions having no possi- 
ble effect on competition and without antitrust significance. 

A modern coal mine today is not unusually large if it produces 1 
million tons per year. A mine of this nature costs approximately $10 
million to equip and operate, so the $10 million exemption provided in 
the proposed legislation would be of no avail. 

For such a mine to be economically feasible, reserves sufficient for 
at least 20 years of operation usually should be acquired. If the cor- 
poration operating such a mine were entering into leases for the 
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acquisition of 8 million tons of reserve coal, less than half of the mini- 
mum required for its installation in the first instance, it would find 
the $2 million exemption of no benefit because the current level of 
coal royalties is somewhere in the vicinity of 25 cents per ton. 

The notification and reporting requirements in and of themselves 
would add considerably to the cost of doing business. Moreover, a 
60-day waiting period (H. R. 2143) or a 90-day waiting period (H. R. 
264) would not only be costly, but actually would obstruct or destroy 
many lawful business operations. When negotiations in matters of 
this kind have reached a point of agreement, the entire transaction 
can be seriously jeopardized if the agreement has to be made contin- 
gent upon failure of Government to object within the required notice 
period. 

The Carman. The notice is not a condition precedent to the 
legal consumation of the merger. 

Mr. Hau. It would be in the minds of those contemplating mer- 
gers, Mr. Chairman. 

The Cuatrman. No; they can go ahead with the merger, subject to a 
penalty. But the bill does not provide anywhere that the merger 
cannot be consumated without notice. 

Mr. Hauy. As a practical matter, Mr. Chairman, as counsel for 
the merging firms, the lawyers would say, “We are going to have to 
hold everything in abeyance for the merger notice period.” It is a 
self-imposed obligation. 

The CuatrmMan,. That is right. 

Mr. Hau. Yes, sir, thank you. 

During the period fluctuating conditions may vitally affect the 
desirability of the transaction, and violation of the need for ordinary 
business privacy as to the details of the arrangement may well re- 
dound to the severe disadvantage of both parties to the agreement. 
Swiftness of action is of the utmost urgency. When the moment 
passes, the market is gone, circumstances may have changed, or earn- 
ings possibilities may be different. In such situation, it is far more 
important to society that the regulatory framework be such as to 
permit business to be done with as much freedom as possible rather 
than stopping it completely in a search for ideal enforcement. 

Adverse effect on mining industries : The proposed legislation would 
be particularly onerous to the extractive industries. Although other 
industries might have only sporadic activities of nonmerger character 
which would be subject to the proposed notification requirement, 
routine activities of the mining industries would be adversely affected. 

The extractive industries are engaged in the production of deplet- 
able assets, and if a mining company is to stay in business it must 
continue to acquire minerals equal to or in excess of the amount pro- 
duced. These mineral reserves are not classified as inventory assets 
and will be subject to the proposed notification requirement under 
H. R. 2143 whenever the total involved exceeds $2 million. 

The Crairman, Mr. Hall, if I may interrupt you, I may suggest 
that it might be helpful to the committee if you would be willing to 
offer to the committee some suggested amendments to the bill concern- 
ing coal reserves, and so forth. 

Mr. Flatt. We have some in mind, Mr. Chairman. 

Mr. McCutiocn. Mr. Chairman ? 

The Cuarrman. Mr. McCulloch. 





310 PREMERGER NOTIFICATION 


Mr. McCoutxocn. And that would apply not only to coal but to iron- 
ore reserves, and oil, and anything of that sort, sandstone, limestone, 
and so forth? 

The Crarrman. It would be very helpful if you could submit some 
suggestions to counsel. 

Mr. Hatz. I would be very glad to have the opportunity to submit to 
the chairman or to counsel, either, suggested amendatory language. 

But I do wish to point out in so doing that we are here in two capac- 
ities: First, as representatives of a basic American industry with a 
strong feeling for the free-enterprise system and, as such, we do not 
agree with the principles of the legislation; second, we do have self- 
preservation as one of our objectives. If the legislation is to pass, we 
would submit an amendment on that basis. 

The Cuarrman. All right. You might get together with counsel 
and work out some appropriate language. 

That does not mean, of course, that you are in favor of the bill. It 
does not imply that. We recognize your opposition to the bill. 

Mr. Hau. Yes; thank you, sir. 

T would like to say that I would like to work with counsel, if it ap- 
pears that the legislation is to pass in some form. 

In the acquisition of necessary coal reserves—Mr. Chairman, I think 
that we have just about covered that and I think we can skip over 
because you have inferentially, perhaps, recognized it is a problem with 
respect to coal reserve, and it might save time if I skip over to the 
beginning or the middle of page 9. 

No monopoly in coal: The coal industry has Jong been proud of the 
fact that it represents one of the outstanding examples of the free 
competitive enterprise system in action among the great industries of 
the Nation. It is comprised of more than 5,000 individual companies 
engaged in the production, distribution, and marketing of bituminous 
coal. Competition is a trademark of the industry which has always 
constituted one of its chief characteristics. 

The records of the Department of Justice and the Federal Trade 
Commission, as well as the courts of the land, are singularly free from 
the need for Federal intervention to preserve competitive conditions 
attendant upon the production of coal. Furthermore, the Federal 
Trade Commission report on the statistics showing corporate mergers 
in the mining industry indicates that there were only 45 mergers in 
1956, and 62 in 1955, representing a 30.6-percent reduction for the 
period in question. It cannot be lost upon the observer that there have 
been a relatively insignificant total number of mergers in the mining 
industry and the incidence or trend appears to be down rather than 
upward. 

Therefore, it should be readily understood why the producers of 
coal oppose H. R. 2143, H. R. 264, or similar legislation which would 
impose impossible reporting burdens on the industry without any 
corresponding contribution to the preservation of competition in the 
industry or in the United States. 

And by way of summary, we are opposed to H. R. 2143, H. R. 264 
or similar legislation because (1) there has been no demonstrated 
need for the extension of Federal controls, (2) such legislation would 
impose a needless burden upon the business community, (3) such 
legislation would impose essentially public utility obligations upon 
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private enterprise organizations, (4) such legislation would increase 
the cost of Government without any corresponding benefit to the 
general public, (5) such legislation would be particularly burden- 
some to the bituminous coal industry because of the absence of an 
exemption for the industry’s stock in trade—the acquisition of coal 
lands, and (6) such legislation is unnecessary to preserve competi- 
tion in the bituminous coal industry with its 5,000 highly competitive 
operating companies. 

And I conclude by asking that which has already been granted the 
right to submit suggested amendments for exemptions if the legisla- 
tion is approved. 

The Cuatrman. Your entire statement will be placed in the record. 

(The statement referred to is as follows :) 


POSITION OF NATIONAL COAL ASSOCIATION 


Mr, Chairman, my name is Robert E. Lee Hall. I am general counsel of the 
National Coal Association, with offices in the Southern Building, 15th and H 
Streets NW., Washington, D. C. The National Coal Association is the trade 
organization of the bituminous coal mine owners and operators of the Nation, 
whose members produce approximately two-thirds of the total commercial bitu- 
minous coal mined in the United States. 

The bituminous coal mining industry is opposed to the enactment of H. R. 
2143 (the Celler bill), H. R. 264 (the Keating bill), or any similar legislation 
requiring premerger notification to the Department of Justice and the Federal 
Trade Commission. Our opposition to the proposed legislation is based upon 
the following considerations: 

1. There has been no demonstrated need for expanding present Federal 
controls over corporate mergers. 

2. The burdens which such legislation would impose upon business, Goyern- 
ment, and the public far outweigh benefits claimed by proponents. 

3. The proposed legislation would discriminate unfairly against the produc- 
ers of bituminous coal because of the unusual characteristics of the industry 
and because of the highly competitive nature of this business. 


No demonstrated need for such legislation 


The membership of our association does not formulate recommendations on 
legislative matters of national importance without a careful examination into 
the public interest considerations which should be controlling. We have made 
a diligent effort to ascertain the principal reasons advanced to justify enact- 
ment of this measure to extend Federal controls and increase the already 
heavy reporting burden of the American businessman. We have read the pro- 
ponents’ testimony in the 84th Congress before both House and Senate commit- 
tees. We also have reviewed the interim report of the Antitrust Subcommittee 
of the House Judiciary Committee (December 20, 1955) based on the com- 
mittee investgiaion and hearings of 1955 on merger problems. Addiionally, 
we have examined the several pubiie statements made by spokesmen for the 
Federal Trade Commission and the Attorney General on this question before 
business groups during the last year. Moreover, we have had the opportunity 
to consider the summary and analysis of the problem set forth in the speech 
of the distinguished chairman of this committee (Mr. Celler) before the Eco- 
nomic Club of Southwestern Michigan, St. Joseph’s, Mich., as recently as 
February 21, 1957. Finally, we listened with care to the testimony of Attorney 
yeneral Brownell, Federal Trade Commission Chairman Gwynne, and Depart- 
ment of Commerce General Counsel Nash at the opening of the hearings on 
Wednesday, March 6, 1957. I am confident we have heard the whole case for 
the premerger notification principle. The inescapable conclusion is that the 
record for enactment of the legislation has not been made by the proponents of 
the legislation. We feel that not even a prima facie case has been established 
in this matter. 

The composite finding, based on the examination of all available sources, 
appears to be that the proponents of the legislation rely upon allegations as 
to the inconvenience imposed upon Government attorneys in their resort to 
daily examinations of newspapers, periodicals, and trade publications to keep 
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abreast of merger developments. Indeed, this was the principal point of re- 
liance offered by Mr. Brownell in his oral testimony on March 6. It is not 
asserted by spokesmen for the Department of Justice or the Federal Trade 
Commission that, due to lack of information, mergers had progressed beyond the 
reach of their power and authority to an extent that there is a significant 
lessening of competition or an uncontrollable growth of monopolies. 

Official reports of both agencies covering the 5-year period after the adoption 
of the Celler-Kefauver Act in 1950 show that only 11 complaints were filed, 5 by 
the Department of Justice and 6 by the Federal Trade Commission, with no case 
reaching the point of final decision. It seems significant that the interim report 
of the House Judiciary Antitrust Subcommittee’ concluded that the principal 
cause for the “paucity of proceedings” appeared to be “that the Department of 
Justice and the Federal Trade Commission * * * made but a token gesture at 
enforcement” and that they “failed to execute the provisions of law promptly, 
vigorously, or effectively.” The report concluded with the observation that the 
agencies were seriously hampered by lack of sufficient funds. 

In Chairman Celler’s aforementioned speech before the Economic Club it was 
pointed out that the Congress followed subcommittee recommendations and 
appropriated an additional $1 million to the Federal Trade Commission for the 
fiscal year 1957 for enforcement purposes. It was also noted that the agency 
had since increased enforcement activities, pointing out that from December 1955 
to date the FTC has started proceedings in 11 cases (double the number filed in 
the preceding 5 years), indicating a significant relationship between the avail- 
ability of adequate funds and the incidence of adequate enforcement. If, as the 
House report concluded and the facts seem to indicate, inadequate funds are 
responsible for the “paucity of proceedings,” perhaps the Congress should give 
greater weight to the effect of time and money on the problem rather than resort 
to hasty legislation to expand Federal controls. 

Our examination of available public statements by agency spokesmen, including 
the testimony of Attorney General Brownell and FTC Chairman Gwynne last 
week before this committee, fails to disclose any evidence or even claim that 
agency requests for information in merger cases have been refused, notwith- 
standing the absence of any statutory obligation on the part of corporations to 
comply. The potentialities of “friendly persuasion” by Government should not 
be bypassed in favor of the easier route of rushing to Congress for another new 
law for compulsory compliance. 

The proponents also assert that premerger notification would enable the Gov- 
ernment to prevent an unlawful merger before its occurrence, thus eliminating 
the difficult task of unscrambling assets after a merger has taken place. Here, 
again, is found the unwarranted assumption that the primary purpose of legis- 
lation should be to ease the task of Government. We submit that the primary 
purpose of legislation should be to advance the public welfare, not to burden or 
obstruct the economy of the Nation solely for the purpose of simplifying Govern- 
ment’s authorized interference with the economy. It is important to remember 
that, while the unscrambling of assets may be “difficult,” it is not impossible. 

These hearings have shown that the supporters of compulsory premerger noti- 
fication place heavy reliance upon an assumption that there is an “upward 
trend” in corporate mergers. We believe that the Congress must examine this 
premise carefully in order to determine the economic significance of the assump- 
tion, if it is true, as well as its relevancy to the proposed solution. Is it really 
proof of an “upward trend” in the economic sense to show the mere numerical 
increase without comprehensive statistics to show the relative impact of any 
numerical rise on the Nation’s economy? Are the increased number of mergers 
significantly disproportionate to the great expansion of the United States econ- 
omy? Or the growth in the number of corporations? Or the rise of the gross 
national product? The answer is “No,” as the tables and chart below will show: 


Rise in number of corporations? 
957 705, 497 
665, 992 5 730, 974 
310 é 758, 000 
1Source: Internal Revenue Bureau. Figures not available for 1955-56. 


1 Pecember 20, 1955. 
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Net gain in number of corporations over previous year* 


1949 9, 287 
1950 035 
1951 1954 


1 Source: Internal Revenue Bureau. Figures not available for 1955-56. 


Rise in gross national product * 


500 


8 8 


8 


Billion Dollars 


1 Source: Department of Commerce. 


The statistics on industrial mergers in manufacturing and mining’ are even less 
convincing a demonstration of an “upward trend” with adverse economic signifi- 
cance. In 1919, there were 438 mergers reported while only a net of 99 more are 
shown in 1956 with many hills and valleys in the 38-year record of merger experi- 
ence. The “trend” more nearly approximates an average figure more than it 
points to runaway levels with adverse economic implications. How can such 
figures constitute a basis for the legislation considered here today? The rise in 
the number of mergers in manufacturing and mining does not begin to approxi- 
mate the corresponding “upward trend” of the more significant indexes marking 
the rise of the Nation’s economy: population, wages, income, number of corpora- 
tions, gross national product, and the Nation’s wealth. 

The figures show an incidence of 905 mergers in 1956 whereas 846 are reported 
in 1955. It should not be lost on even the casual observer that the 1956 numerical 
increase alone—a net of 59 over 1955—can hardly be characterized as an “up- 
ward trend” with economic significance unless it is also established beyond per- 
advanture that the numerical increase is actually damaging the economy or is 
threatening to destroy the free competitive enterprise system. There has been 
no attempt to thus establish such a necessary premise. 

It is not necessarily significant nor against the public interest per se, there- 
fore, that there should be an incidence of some Y00 mergers in a year with 
more than 700,000 corporations doing business or against the backdrop of the con- 
tinuing rise in gross national product. Last year a witness for the Department of 
Justice indicated fewer than four mergers a month, for the period beginning with 
1953 were deemed by the Department to merit detailed inquiry. It would seem 
that the advantage of easing the administrative task of the Government, with 
respect to four mergers a month, is hardly of sufficient merit to warrant legisla- 
tion which will obstruct the ordinary business operations of many thousands of 
corporations. 

We believe that the Congress of the United States should require a showing by 
an overwhelming preponderance of testimony the need for the extension of Fed- 
eral controls before imposing additional burdens upon the American economy 
and the American people. The reasons in this instance should be far more per- 
suasive than the general allegations by agency sponsors regarding alleged 
“difficulties” in securing information from public sources of communication. 
These “difficulties” do not begin to outweight the “burdens” that would result 
from the legislation in question. Nor can the alleged advantages of advance 


* Prepared statement of Hon. Emanuel Celler before House Judiciary Antitrust Subcom- 
mittee, March 6, 1957. 
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detailed information in agency hands possibly outweigh the undesirability of im- 
posing a heavy reporting burden on the public or the corresponding administra- 
tive and budgetary burden on the Federal Government. 


Notification requirements would be costly and burdensome 


Even if the notification requirements were confined solely to those situations 
involving a “merger,” as that term is commonly understood and used, the noti- 
fication requirements would involve considerable expense to the affected corpora- 
tions. Unfortunately, the proposed legislation goes far beyond the ordinary 
“merger” concept and applies to many of the ordinary business operations involv- 
ing the acquisition of assets such as the acquisition of airplanes,’ locomotives, 
and mineral resources. While the provision in H. R. 2143 exempting acquisition 
of assets up to $2 million is less burdensome than the legislation proposed in 
the last Congress, it is still far too low to prevent application of the notification 
requirements to many business transactions having no possible effect on competi- 
tion and without antitrust significance. 

A modern coal mine today is not unusually large if it produces 1 million tons 
per year. A mine of this nature costs approximately $10 million to equip and 
operate, so the $10 million exemption provided in the proposed legislation would 
be of no avail. For such a mine to be economically feasible, reserves sufficient 
for at least 20 years of operation must be acquired. If the corporation operating 
such a mine were entering into leases for the acquisition of 8 million tons of 
reserve coal, less than half of the minimum required for its installation in 
the first instance, it would find the $2 million exemption of no benefit because 
the current level of coal royalties is somewhere in the viciinty of 25 cents per ton. 

The notification and reporting requirements in and of themselves would add 
considerably to the cost of doing business. Moreover, a 60-day waiting period 
(H. R. 2148) or a 90-day waiting period (H. R. 264) would not only be costly, 
but actually would obstruct or destroy many lawful business operations. When 
negotiations in matters of this kind have reached a point of agreement, the 
entire transaction can be seriously jeopardized if the agreement has to be made 
contingent upon failure of Government to object within the required notice 
period. During the period, fluctuating conditions may vitally affect the desir- 
ability of the transaction, and violation of the need for ordinary business privacy 
as to the details of the arrangement may well redound to the severe disadvantage 
of both parties to the agreement. Swiftness of action is of the utmost urgency. 
When the moment passes, the market is gone, circumstances may have changed, 
or earnings possibilities may be different. In such situation it is far more 
important to society that the regulatory framework be such as to permit business 
to be done with as much freedom as possible rather than stopping it completely 
in a search for ideal enforcement. 


Adverse effect on mining industries 


The proposed legislation would be particularly onerous to the extractive in- 
dustries. Although other industries might have only sporadic activities of non- 
merger character which would be subject to the proposed notification require- 
ment, routine activities of the mining industries would be adversely affected. 
The extractive industries are engaged in the production of depletable assets, and 
if a mining company is to stay in business it must continue to acquire minerals 
equal to or in excess of the amount produced. These mineral reserves are not 
classified as inventory assets and will be subject to the proposed notification 
requirement under H. R. 2143 whenever the total involved exceeds $2 million. In 
the acquisition of necessary coal reserves, that is, the “stock in trade” of the 
industry, it is normally necessary to acquire the assets of an existing corporation 
through a merger, consolidation, or transfer of assets which probably would 
be covered by the provisions of H. R. 2148 or H. R. 264. However, it should be 
noted that both of the measures under consideration contain what amounts to 
an exemption from coverage for the “stock in trade” of manufacturing industries 
but contain no comparable exemption for the “raw materials” of the extractive 
industries. 

In most industries raw materials may be purchased in the open market through 
recognized supply channels by telephone calls or written order transactions. 
Such materials may be purchased within a reasonable period of time concur- 
rent with the anticipated need for materials. However, in the coal industry 


3 See testimony of Attorney General Brownell, March 6, 1957. 
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this is seldom true, for the raw material or stock in trade of the coal industry 
can only be obtained by the purchase or lease of coal lands. Much of the de- 
sirable available coal reserves in the United States are owned by corporations, 
and it is usually necessary (except where coal is leased) to obtain these coal 
reserves by merger, consolidations, issuance of stock, or purchases of securities. 
Such transactions are routine occurrences and can be characterized as daily 
transactions in the normal conduct of business in the coal industry. 
Technological advances are having some effect upon the character of the coal 
industry, because it is now necessary to have extensive and expensive preparation 
plants to prepare the coal necessary to meet the Nation’s needs. These prepara- 
tion plants require a much larger investment of capital than was required 
15 or 20 years ago, and this, in turn, has a tendency to eliminate the fly-by-night 
operators from the industry. Nothing inherent in these industry characteristics 
or practices has ever been shown to have operated against public interest, yet 
such transactions will fall within the coverage of H. R. 2143 and H. R. 264 
which the Congress has under consideration. Such transactions are without 
true antitrust significance and should be exempt from the legislation if enacted. 


No monopoly in coal 

The coal industry has long been proud of the fact that it represents one of 
the outstanding examples of the free competitive enterprise system in action 
among the great industries of the Nation. It is comprised of more than 5,000 
individual companies engaged in the production, distribution, and marketing 
of bituminous coal. Competition is a trademark of the industry which has 
always constituted one of its chief characteristics. The records of the Depart- 
ment of Justice and the Federal Trade Commission, as well as the courts of the 
land, are singularly free from Federal intervention to preserve competitive con- 
ditions attendant upon the production of coal. Furthermore, the Federal Trade 
Commission report on the statistics showing corporate mergers in the mining 
industry indicates that there were only 43 mergers in 1956 and 62 in 1955, repre- 
senting a 30.6-percent reduction for the period in question. It cannot be lost 
upon the observer that there has been a relatively insignificant total number of 
mergers in the mining industry and the incidence or “trend” appears to be down 
rather than upward. Therefore, it should be readily understood why the pro- 
ducers of coal oppose H. R. 2143, H. R. 264, or similar legislation which would 
impose impossible reporting burdens on the industry without any corresponding 
contribution to the preservation of competition in the industry or in the United 
States. 


Conclusion: Proposals against public interest 

We are opposed to H. R. 2143, H. R. 264, or similar legislation because (1) 
there has been no demonstrated need for the extension of Federal controls, (2) 
such legislation would impose a needless burden upon the business community, 
(3) such legislation would impose essentially public-utility obligations upon 
private enterprise organizations, (4) such legislation would increase the cost of 
government without any corresponding benefit to the general public, (5) such 
legislation would be particularly burdensome to the bituminous coal industry 
because of the absence of an exemption for the industry’s “stock in trade’— 
the acquisition of coal lands, and (6) such legislation is unnecessary to preserve 
competition in the bituminous coal industry with its 5,000 highly competitive 
operating companies. 

In the event that the Congress should decide to enact legislation in the field, 
then, and in that event, we believe it imperative that such legislation include 
an exemption which would permit the bituminous coal industry to acquire its 
“stock in trade” free from Government interference by making the act inap- 
plicable to the acquisition of necessary coal reserves. 


a Hau. Thank you, sir. I have one more request I would like 
to ask. 

I have a statement of Rolla D. Campbell, president of the National 
Council of Coal Lessors, Inc., that I would like to have accepted in 
the record because I think it would be helpful on the question of the 
mineral reserves, and I would like to submit that for the record of the 
committee. 

The Cuarrman. That will be accepted. 

90675—57——21 
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(The document referred to is as follows:) 


NATIONAL COUNCIL OF CoAL Lessors, INC., 
Washington, D. C., March 20, 1957. 


Re committee consideration of H. R. 2143 and H. R. 264. 


Hon. EMANUEL CELLER, 
Chairman, House Judiciary Antitrust Subcommittee, 
United States House of Representatives, Washington, D.C. 


Dear CONGRESSMAN CELLER: In my capacity as president of the National 
Council of Coal Lessors, Inc., I am submittting herewith for inclusion in the 
record of the proceedings a statement of position with respect to H. R. 2143 and 
H. R, 264, which are under consideration by your committee. It was my original 
intention to request time for a personal appearance but circumstances have made 
it impossible for me to be present during the period of time scheduled for these 
hearings. It would be appreciated if the statement can be incorporated as a 
part of the record of the proceedings. 

Very truly yours, 
Rotia D. CAMPBELL, President. 


STATEMENT OF ROLLA D. CAMPBELL, HUNTINGTON, W. VA., PRESIDENT, NATIONAL 
CounciIt or CoAL Lessors, INc. 


Mr. Chairman and gentlemen of the committee, I am Rolla D. Campbell, of 
Huntington, W. Va. I am president of National Council of Coal Lessors, Inc., 
and this statement is made on behalf of that organization, which is a national 
trade association composed of owners of coal lands leased on a royalty basis to 
operating companies, and having an office at Southern Building, Washington, 
D. C. I have been actively engaged in the practice of law for 36 years, repre- 
senting coal land owners and coal operators, and am generally familiar with 
all aspects of the coal business. 

This statement is filed in opposition to H. R. 2143 and H. R. 264. It is my 
position that these bills should not pass either in their present form or in an 
amended form. 

Now for my reasons: 

The bills represent a new and very drastic change in theory and practice. 
They would, in my opinion, constitute a very definite interference with normal 
business transactions, as will be more fully set out later. Neither bill should 
be passed unless some definite positive overriding public need for it has been 
demonstrated. It is my opinion that no such overriding need has been demon- 
strated and that either bill, if passed, would do more harm than good. Mr. 
R. E. L. Hall, general counsel of National Coal Association, has gone into this 
point extensively, and I would like to endorse his more complete statement. 

My discussion of the bills will be from the point of view of a lawyer in a rela- 
tively small community to whom the antitrust laws are seldom of active profes- 
sional interest but who must nevertheless advise clients concerning them. 

To me, it seems odd that a corporation contemplating a merger or acquisition 
of corporate assets should be required to give notice to the Government and 
furnish detailed information and yet not receive any determination of status. 
The only certain result of giving the required notice and furnishing the required 
information is that no fine is levied. However, the Government officials can 
refrain from taking any affirmative action on the notice, but can later use all 
the information so supplied in prosecuting the corporation. For many years I 
have felt that Congress should provide an administrative forum where a definite 
binding ruling as to the legality of a proposed merger or acquisition could be 
obtained by any party whose counsel was doubtful concerning the legality of the 
contemplated action. The law should not mandatorily require an application 
for determination of legality of all such transactions, but should simply offer the 
remedy to those who want to seek it, leaving those who decide to go their own 
way subject to existing rules and penalties. But under the above bills, notice 
and furnishing of information are mandatory instead of optional, and yet no 
binding administrative determination is obtained. Either the Government de- 
cides to enjoin or it decides not to enjoin. Of course, a third course could be 
taken, namely, the Government officials could express grave doubt as to the 
propriety of the contemplated action and could even go so far as to issue threats 
unaccompanied by injunction proceedings. 

The standards of the antitrust laws, and particularly of the Sherman and 
Clayton Acts, are vague and general. It is quite difficult to apply them to specific 
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situations or to anticipate with any security what the decision of a court will be 

on any specific set of facts. In addition to the rules being vague, the courts 
have frequently changed their notions of how to interpret the rules. The risks 
attendant on such uncertainty place a moral obligation on the Government to 
provide a remedy for reducing or eliminating the uncertainty for those who 
want to make use of the remedy. 

Let us assume, however, that one of the bills is passed in its present form 
and becomes law. A corporation comes to me and says that it wants to negotiate 
for the acquisition of the stock or assets of another corporation. Here is where 
my troubles begin. 

The first question to answer must be whether the acquiring corporation is 
engaged in commerce as defined in the Clayton Act. It will be a rare instance 
where it is not, since the definition of trade and commerce now has been broad- 
ened to include almost every single activity except organized baseball. 

The next inquiry will be whether the corporation whose stock or assets are 
to be acquired is engaged in commerce as defined by the Clayton Act. This may 
present some difficulties, particularly with respect to coal land owners, many of 
whom are not engaged in mining. The main task I would face would be to 
decide whether I wanted my client to take the risks of my making a finding of 
facts based upon my own investigation. As a matter of prudence, I would 
probably conclude that regardless of what the officials of the selling corporation 
said about their interstate activities, I would have to act on the assumption that 
in some form or other the corporation is engaged in commerce as defined in the 
act. This may impose a hardship on the selling corporation if as a matter of 
fact it is not engaged in commerce. 

The next question to be faced is whether the acquired corporation (or assets) 
and the acquiring corporation add up to $10 million. The bills are silent as to 
how the $10 million value for outstanding stock, surplus, and undivided profits 
is to be determined. Are we to take book value or are we to take current 
appraised value less depreciation, or are we to use the adjusted basis determined 
under the internal revenue laws? Let us suppose that the physical assets to be 
acquired are to be paid for in unlisted stock instead of cash and that there is 
no regular market for determining the value of the stock. Or let us suppose 
that the stock to be acquired has no ascertainable market value and the stock 
to be exchanged for it likewise has none. Here again I suppose my only safe 
approach would be to say that if under any conceivable method of valuation 
the $10 million factor is exceeded, the statute must be applied. 

Our members will more likely than not be affected as “acquired” corporations 
rather than as “acquiring” corporations. They are usually not aggressive at 
expansion, yet occasionally they will acquire stock or assets of another company. 

Let us suppose a corporate coal landowner is approached by an operating 
company for a long-term lease on a coal deposit. The lease is in the ordinary 
form describing one or more seams of coal on specific tracts of land. It calls for 
a tonnage royalty of so much per ton of output and for a minimum royalty which 
may be expressed in terms of a fixed dollar amount or of a minimum number 
of tons to be produced annually, or may be a variable amount based upon the 
selling price of the coal produced or upon a share of the profits or upon a price 
index. It probably will require the lessee to pay the property taxes on the coal 
or land leased. The lease will run for a specified number of years or possibly 
until the exhaustion of the coal leased. The lessee will probably obligate itself 
to mine all the minable and mechantable coai in the property leased. 

The total royalties payable under the lease could exceed $5 million, but may 
not. The lessor corporation has not fully explored all of its lands and does not 
know accurately what its total coal reserves might be. 

Under the law of some States, a coal mining lessee is considered as the owner 
of the coal in place. Of course, the precise language of the lease will be deter- 
minative of this question. But the same language which in one State will 
constitute the sale of the coal in place will in another State give the lessee only 
a leasehold estate. The language of the lease might be so restricted as to create 
in the lessee only a profit a prendre. 

With these facts in front of me it will be necessary to decide whether the 
lease constitutes an acquisition by the lessee of the assets of a lessor. Certainly 
there is an acquisition of a legal interest in the lessor’s assets. I assume that 
the lease would be an acquisition. It is then necessary to determine the value 
of these assets. Should they be valued by the cash payment made by the lessee 
to the lessor on the execution of the lease? Such payments are not ordinarily 
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made, but there may be occasions when they are substantial. In the oil and 
gas business they are known as lease bonuses. Is such a payment to be taken 
as the value of the acquisition, or will the value be the total of the royalties to 
be paid during the life of the lease? If the latter, will the value be based upon 
the maximum or the minimum which might be paid or upon somebody’s estimate? 
Or would value be determined by attempting to apply the present-day value of 
expected future royalty payments? 

The proposed lease also raises other questions. How will we determine the 
capital, surplus, and undivided profits of the acquiring corporation? Is it book 
value, the value as determined under the income tax laws, or a value based upon 
appraisal? Wither method of valuation could bring a different result. If the 
lessor corporation does not know the full extent of its coal deposits, as is very 
generally the case, how can it determine the question of whether the coal leased 
represents more than 5 percent of its own capital, surplus, and undivided profits? 

Also, in connection with this transaction, it would be necessary to decide 
whether the coal in the ground constitutes stock in trade sold or held by the 
lessor corporation in the ordinary course of its business. In one sense the coal 
in the ground is a stock in trade, since it is the principal asset which the lessor 
has to sell. On the other hand, it is not property which is carried in inventory. 
Under the Internal Revenue Code it is classified as property used in trade or 
business. 

Having considered the various questions above raised, let us assume that the 
answer is that compliance is definitely or probably necessary. Of course, the 
acquiring corporation must insist that the transaction be held in abeyance until 
the 60 or 90 days are up and, as a practical matter, it must insist upon reserving 
the right to withdraw from the transaction if a suit is started or if the Govern- 
ment questions the legality of the acquisition. How much longer must the deal 
be held in abeyance? Should it be for more than the 60 or 90 days if an adverse 
opinion is expressed by Government officials, or until conclusion of litigation if 
an injunction proceeding is started? 

There are so many uncertainties attached to the possibilities which could 
ensue after notification that the chances are the acquiring corporation would 
insist on an unrestricted right of withdrawal. 

It is obvious, therefore, that the effect of the delay is to destroy the security 
of the transaction. Although the parties have agreed on all terms, the trans- 
action has to remain in limbo at least until the requirements of the statute 
are met. But this may be very unfair to both parties. If the acquiring corpora- 
tion is in the process of rounding up coal reserves from a number of owners, 
it would find its task almost impossible if, having reached agreement with cer- 
tain of the owners, it could not immediately complete the transaction. Every- 
body interested in the area would have full public notice of all the details of the 
transaction agreed on, and this notice might upset negotiations of the acquiring 
corporation with other owners. The same delay plus publicity could have the 
same adverse effect on the lessor corporation if it is carrying on negotiations 
with several prospective lessees. Effective trading often requires secrecy. 

An operating coal company acquiring the stock or assets of another operating 
company of course desires to acquire the operating personnel and the customers 
of the acquired company. Either of the bills, if passed, would make realization 
of these aims difficult. As soon as the transaction is given publicity, employees 
of the acquired corporation will be subject to raiding by competing employers. 
Or such employees might seek other jobs, being uncertain as to their own future. 
Also, competing producers would try to raid the customers of the acquired 
corporation and the customers might desire to make a change of suppliers, being 
uncertain as to how they would be treated by the acquiring corporation. If the 
deal should not go through, the selling corporation would be severely damaged, 
and, if it goes through, the acquiring corporation might get much less than it 
had bargained for. 

I hope I have said enough to indicate a few of the practical difficulties which 
would face businessmen and their lawyers if one of these bills is passed, par- 
ticularly as they apply to coal land owners. Frankly, I find it difficult to imagine 
a greater deterrent to the transaction of normal routine business than the 
proposed bills. 

Broadly speaking, I do not think that legislation along the lines of these 
bills should apply to acquisitions of natural resources or of companies whose 
principal business is the ownership or production and sale of natural resources. 
For such companies, the resources constitute their raw materials. Manufactur- 
ing companies buy their raw materials for processing. The raw materials 
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are produced by others. But the company engaged in producing natural re- 
sources buys them when they are on or in the ground in their natural state. 
As the resources are used up and depleted, they must be replaced by new acqui- 
sitions. For the purposes of these bills they should be considered as stock in 
trade and specifically exempted. 

If one of these bills is passed in it preent form, it will, in my judgment, be 
a trap for the unwary. Many small businesses will violate it unwittingly by 
failing to give the required notice. It will also be a deterrent to any transaction 
which the proposed law may bring under the scrutiny of either the Department 
of Justice or the Federal Trade Commission. In either case the results are 
bad from the point of view of the businessman and of the economy as a whole, 

The bills also are defective in vesting concurrent jurisdiction to enjoin pro- 
jected acquisitions of stock or asests in two government agencies, namely, the 
Department of Justice and the Federal Trade Commission, They may have 
conflicting policies as to interpretation of the law or as to enforcement. Juris- 
diction should be vested only in one. As between them I have no choice. 

I am always somewhat disturbed when I read a bill which provides that the 
Government has the right to seek and obtain a temporary injunction without 
giving bond. Private litigants are required to give bond to protect defendants 
against improvident issuance of injunctions. If the Government wrongly ob- 
tains a temporary injunction, the parties should be able to recover their costs 
and damages from the Government. 

I hope very much that neither of the bills will be favorably reported. 

The CHarrmMan. Our last witness for this morning is Mr. Richard 


Wagner, representing the chamber of commerce. 


TESTIMONY OF RICHARD WAGNER, CHAMBER OF COMMERCE OF 
THE UNITED STATES, ACCOMPANIED BY DON LESTER WAAGE, 
SECRETARY, FINANCE COMMITTEE, AND WILLIAM BARTON, GEN- 
ERAL COUNSEL 


The Cuatrman. Mr. Wagner, do you think you can epitomize your 
statement ? 

Mr. Waener. Yes, sir. 

Mr. Chairman, I have with me Mr. William Barton, our general 
counsel, and Mr. Don Lester Waage, our secretary of the finance 
committee of the chamber of commerce. Mr. Barton, our general 
counsel, will answer any legal questions that come up, since I am not 
a lawyer. 

I would like to say this, Mr. Chairman, that I represent the chamber 
of commerce as a member of the policy committee in presenting this 
statement. I would like to add to that, however, that while I am the 
chairman of the board of the Champlin Oil & Refining Co., our com- 
pany has not always been in the oil business. It is now an integrated 
oil company, but was an investment company first, and later a venture 
capital corporation, and in that capacity, as head of it, I had experience 
with acquisitions, the financing of new enterprises, the merger of 
companies which we acquired, their ultimate disposition either by 
sale or merger or public offers. 

The Cuairman. I thought we were going to hear some singing 
from you, judging by your name. 

Mr. Wagener. I would be glad to sing for you this evening, but I 
don’t think time permits now—as a matter of fact, he was a composer 
rather than a singer. 

The Cuarrman. And a very gifted composer. 

Mr. Waener. That is right, sir. In the course of our activities in 
venture-capital financing and purchase, we, of course, came before 
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practically all of the alphabetical agencies in the Government, the 
SEC, the RFC, the FTC, all of them, and there were times when we 
wondered, Mr. Chair man, if we would have enough 

The CHamman. How about the RFC? 

Mr. Waener. Yes, the RFC, and I borrowed some money from it in 
the course of a real-estate situation in Chicago, and I am proud to 
say that when Sam Reed asked for extension of the RFC powers, he 
referred to that relationship as one of the good things outstanding 
in good relations between business and Government—so, if I can have 
that plug, I would be glad to. 

I started to say, Mr. Chairman, there were times when we wondered 
whether we would have time to attend to the growth of our company 
and profitability and so on, and so naturally I am concerned about any 
new imposition on business. I do not mean to use that word “imposi- 
tion” in a derogatory sense, but when there is anything that adds any 
time, which adds to the possibility of delay, which adds to the burdens 
of reporting that we already face, that gives me concern. 

And I should say at this point also, Mr. Chairman, that I have a 
deep respect for the Members of Congress and their effort to do the 
things that these Departments ask them to do. I am not here ina 
critical attitude. I hope I am here in a helpful attitude. 

But the fact is that very often, in the case of a proposed merger, 
there frequently is, shall I say, the destruction of the opportunity to 
complete the merger largely because of the market conditions, or 
borrowing requirements, maybe the bank won’t stay hitched, or some- 
thing of that nature takes place if delays are added, and there are 
already some delays like getting ready for the SEC presentation and 
the delay in public financing. 

And if you add delay on top of that and, frankly, I believe that 
under this bill the delay will be more than 60 days, in many in- 
stances, Mr. Chairman, particularly if it is passed and if they attempt 
to supervise all of these transactions of $2 million or over, where 
there are acquisitions, many of which are just ordinary business 
transactions occurring in the regular conduct of a business, I think 
that the Department of Justice will be utterly swamped, and I don’t 
see how they are going to get through the examination of these many 
things which will come before them in time to require relevant in- 
formation, as the bill suggests, before the expiration of the 60 days, 
or at the last minute. 

And so, if they are so heavily engaged in examining these things, it 
seems to me that they may ask for the relevant information at the last 
minute, which means, instead of 60 days, that it will be tied up 90 
days. 

The Cuamman. And, contrarywise, the Attorney General has the 
right to shorten the period. 

Mr. Waener. I understand, but in practice, if you look at the SEC, 
for example, and the load of work that they have in these many 
things, they must look into these—the chances are for the extension 
of time rather than for the shortening of the time, and that has 
been my experience in the things we have had to deal with, and I 
think it will occur here. 

Now, actually, I would like to point out one thing that I think is 
dangerous in this bill. It has been mentioned here and a lot of this 
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testimony has been repetitive and I am not going into a great deal of 
detail for that reason. You have my written statement. 

If you take the transactions of $2 million or more where there are 
acquisitions, you are going to run into a multitude of business trans- 
actions which have no meaning at all so far as competition is con- 
cerned, or as far as monopoly is concerned. 

I am thinking, for example, that maybe over here you may have 
a plant, and there is a chance to expand the operations, to increase 
our production and, under this bill, if that plant happens to be $2 
million or over, it is essential that we must first go down and make 
a filing and wait 60 days before something can be consummated. 

Mr. Kerattne. May I interrupt? 

Mr. Waaner. Yes, sir. 

Mr. Keratine. Perhaps that $2 million figure should be increased 
to some other figure. But, whatever the figure is, in the instances 
you recite, and ‘there undoubtedly are some, would it not become 
apparent to the Attorney General immediately that that is not any- 
thing that required his action, and would that not be a typical ex- 
ample of where the 60-day period would be greatly decreased ? 

Mr. Wacner. Well, Mr. Keating, I go along with you; that is 
entirely possible, sir, but I do not know what the makeup of the 
Department is going to be 10 years hence; as the chairman very 
properly said this morning, we don’t know who is going to be running 
it, and we do not know the circumstances under which “these practices 
are going to continue. 

For example, let me give you this idea. In the oil business—we 
happen to be engaged in ‘the oil business at the moment—we have fre- 
quently an opportunity to acquire some leases from another company. 
Maybe they involve more than $2 million, and maybe we do it on a 
farm-out basis which involves no present consideration. 

But I am wondering what this “fair market value” thing means 
in the bill and who is going to decide what fair market value is, what 
the fair market value of such an acquisition might be. It might 
be a sizable lease, bonuses are very costly today in oil matters, and 
there may be an oil payment involved that could be delayed and 
maybe a number of conditions, maybe market conditions for money 
might deteriorate during the time of the delay and there may be, for 
example, these lease backs that have been mentioned, there are a great 
many instances of leasebacks which would have to come w ithout any 
exemption of the bill under any provision 

The CHatrmMAN. We have in our report detailed statements con- 
cerning waiver of those types of transactions. I don’t think we have 
too much to worry about. 

Mr. Krattna. I would expect, Mr. Wagner, that it would be neces- 
sary for the Attorney General and the Federal Trade Commission, 
if they are in it, to set up regulations under any such law. It would 
probably, turn out that all proper exemptions not necessarily en- 
visioned in the legislation itself would be the subject of regulation by 
them. 

I would think that in the specific case you just mentioned, the 
Attorney General would naturally set up in a regulation, some very 
expeditious manner of dealing with that transaction which clearly is 
not one in which he should take an interest. 
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Mr. Waener. The difficulty with that, sir, as I see it, is that he is 
required to set up certain procedures and regulations within 120 days 
after enactment of the bill, but he may, or the Justice Department—— 

The Cuarrman. The word is “shall.” 

Mr. Waener. I mean after the original procedure, which might 
be changed from time to time. 

There is a broad administrative provision there that actually if 
this occurs, how do we, in business, know always when those changes 
take place, and what are our obligations under these changes. We 
need a Philadelphia lawyer now to sort of unscramble some of the 
requirements for reporting and notification. 

The Cuarrman. As a good businessman, I am sure you will consult 
the Federal Register. 

Mr. Wacner. Well, our lawyers do, yes, sir, but I can also visualize 
smaller units, not quite having the talent necessary to conform to 
these changing practices. 

The Cratrman. Any changes that would occur undoubtedly would 
be spread in the press. I don’t think there would be anything secret 
about it. Changes would be known within a short time after promul- 
gation of the regulation. 

Mr. Waenetnr. I find also as expressed yesterday, sir, a great objec- 
tion to this type of prenotification, for the simple reason that the pos- 
sibilities of publicity prior to actual commitment is increased in many 
instances where moderate sized businesses are trying to get together 
and, in their anxiety, not to have it exposed to the competition the 
fact that they are going to get together and the possible loss of 
customers, they shy away from anything which might increase the 
chances of publicity in advance of the fact before committing the 
deal. 

Mr. Keatine. We have got a provision in there. 

The CHamman. We have got it in there. 

Mr. Waener. Yes, sir, you have recognized that and I am aware 
of the confidentiality ideas of the committee, but it is rather difficult 
in plugging leaks, if you are going to have a department here with 
many hundreds of people attached to it, and I think you will, the 
chances of leaks are greater. I am not trying to state the position 
of the individual who is talking about merger or thinking about 
merger is correct, necessarily, but I am saying that that is the psy- 
chological approach, he will shy away from a merger if he fears 
that he will have publicity before the actual transaction. 

I have had much experience in that in the early days of our 
venture capital activities, we found that was one of the primary fears 
of anyone trying to acquire or talking to you about acquisition. 

The CHatrMan. I want to say at the present time there is a volun- 
tary arrangement, whereby those intending to merge can go to the 
Department of Justice and get clearance in an appropriate case. As 
far as I know there have been no leaks in the process of voluntary 
notification. . 

Mr. Waener. The reason for that, Mr. Chairman, is that those of 
us in business who are contemplating a merger are not foolish enough 
to go blindly ahead with something we fear or think might be in 
violation of the Clayton Act or could so be conceived as a violation 
of that or the Sherman Act, so those of us who are perhaps a little 
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more experienced in those matters will go to the Justice Department 
and ask for clear: and actually w hen you get into the realm of 
transactions which miaht have the effect of lessing competition or 
creating or tending to create monopoly, you are getting into great big 
sizeable units and “frankly, those are alw ays well known about before 
they actually occur, they are usually corporations of very substantial 
size and they have stockholders and the matter goes to the stock- 
holders before it is finally committed, and the Justice Department 
has full knowledge of the transaction well in advance of the time 
of the actual consummation. 

But I am speaking about these smaller units that do not have 
any significance from the standpoint of lessening competition or 
creating monopoly, that is what I am speaking of and, certainly, Mr. 
Chairman—y ou were busy, Mr. Chairman, so I will repeat. 

I said that in the case of any instance where a business man, a man 
that is trying to bring together two units, he has a concern about the 
possibility of the C layton Act or Sherman Act violations and cer- 
tainly he is going to go into the Justice Department and get clearance 
beforehand, or at least an opinion expressed. I understand they do 
not give you a complete clearance but will give you an opportunity. 

The Cuarrman. And sometimes they have refused to give clearance 
and the parties nevertheless elected to go forward. I have in mind 
Youngstown 

Mr. Wacner. Right, and you know my answer to that, sir—let the 
buyer beware of the Justice Department and the Federal Trade Com- 
mission. I don’t think we should be too much concerned what the 
effect might be on that kind of a situation because obviously the facts 
are going to prove one thing or another in due course. 

But I am concerned about the multitude of smaller businesses or 
smaller transactions that take the form of merger, and when you 
get to the question of the dollar limitation, actually that is not in 
my opinion, a basic limitation in any event, because actually there 
might be two small units which control a very technical product if 
they get together, which might constitute a monopoly if they are 
put together and they might be well below the limitation you are 
speaking of and might be subject to Justice Department action. 

The Cuamman. There are manyof them with less than $10 million, 
but the Department of Justice can still go after them. 

Mr. Waener. On behalf of the chamber of commerce—I have been 
ad libbing and I apologize for it 

Mr. Kearine. You need not, sir, you have been a most effective 
spokesman for the chamber. It is always, I think, more effective to 
talk the way you are doing out of your own personal experience than 
to read a prepared statement, particularly—and this is not directed 
at you, but particularly one prepared by lawyers, read by businessmen. 

There is another thing I notice and want to say to you, that I think 
is refreshing, that is your attitude. You have a very fine and fair 
attitude and you are not calling names the way some of the other wit- 
nesses have, and I commend you for that. 

Mr. Waener. Thank you. 

The Cuamman. And I want to say that I was impressed yesterday, 
Mr. Wagner, and I am doubly impressed today. I think that you 
have a very free and easy manner, and the next time I want a lawyer, 
even if you are not one, I am going to go down and hire you. 
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Mr. Wacner. Well, somebody once called me a sea lawyer and after 
I found out what that meant, I did not like it. Thank you very much, 
gentlemen. 

I would like to stress one or two other points if I may. 

First, I think it is only proper, since the question came up in con- 
nection with the National Association of Manufacturers, that this 
position of the Chamber of Commerce of the United States was pre- 
sented to the board of directors and the board of directors acting at 
a meeting in January, approved the statement of the chamber in op- 
position to this bill. 

Mr. Keatine. May I ask what date in January that was ? 

Mr. Wacner. January 18, sir. 

Mr. Keatine. Were all of the 

Mr. Waener. I beg your pardon, Congressman, that was the finance 
committee members, they attended a meeting on the 16th and the 
board meeting was on January 25 at which the findings were reported 
and confirmed by the board. 

Mr. Kearinc. Were they aware at that time of all of the exemptions 
that have been written into this bill ? 

Mr. Waener. I am quite sure the bill being relatively brief—I was 
not there so I will have to refer that question to Mr. Barton. 

Mr. Barton. I believe they were not supported in full but they took 
a very strong stand, sir, against the principle. 

Mr. Wacner. There was a report to the board of directors on this 
prenotification legislation which was briefed and in which the position 
of the Finance Committee was presented to the board upon which 
they acted. 

May I also say this, that I realize that they have changed the bill 
in the last year, but last year we did not appear as the chamber before 
this committee. However, we did appear before the Senate committee 
in opposition to this bill and the chamber has approximately 20,000 
business members and it also has some three thousand-odd—don’t 
misunderstand the term “odd,” I did not mean to imply anything— 
but they have 3,400 association members in addition, chambers and 

trade associations and so on, and the position of the chamber was 
ee to the membership by reason of the publicity within its own 
publications to the membership and in no instance did anybody take 
a position in favor of this legislation, although the staff tells me that 
they had a number of letters commending the position of the chamber 
in opposition to this legislation. I did not see those communications 
but I have been informed there was a number of instances. 

The Cuatrrman. And there was not a single member that vouchsafed 
a favorable comment on the bill ? 

Mr. Waener. We had no communication which was in favor of the 
bill, sir. I think this policy position of the chamber might be 
mention here. You have this written testimony but I would 
like merely to stress this for a moment: 

The chamber’s fundamental objections to the provisions incorporated in this 
measure are— 

1. They provide for an unwarranted extension of governmental regulation 
of a broad range of business transactions under the guise of more effective 
antitrust enforcement. 

2. They would increase existing dual or overlapping jurisdiction over law 
enforcement in the antimerger field. 
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Maybe I am presuming, and I apologize if I am, but I believe, and 
I think you gentlemen believe that it is as much the duty of the Con- 
gress to consider the future economic trends as it is to worry about 
possible omissions in the laws or statutes which might have taken 
place theretofore. Sint 

Now, we all know we are going to have a very substantial increased 
population in this country over the next 35 years. The experts say 
that it is going up 50 percent. We also know that it is going to take 
a great deal of investment and a great deal of expansion of business, 
some of which might be through mergers in part, in order to meet the 
problems and the needs of jobs in services and products for that ex- 
panding population. 

The CHarrMAN. This does not mean it is going to prevent ny. 

Mr. Waener. I am not saying it does, sir, but I am saying that 
anything which adds to the burden and the delay or to the problems 
of business is, in fact, in a sense, I believe 

The CHarrMANn. Well, should there not be delays, where a merger 
tends to greater monopoly or to lessen competition in any part of the 
country. 

Mr. Waener. I submit, sir, the Department of Justice already has 
the power to prevent that. 

The CHarrMANn. No; they are qretls weakened by their lack of 
knowledge and they find it difficult to go in after the merger. It is 


difficult to get the courts to divest, sell off, or whatever you may want 
to call it. 

Mr. WacneER. Well, we have covered that in the written testimony 
so I will not go back to it. But I do want to stress this one point. 


There are a lot of reasons for mergers which are not in any sense 
a question of restraint of trade or monopolistic. I have a list, if you 
care to have it for your committee saa of the few that occurred to 
me, which are really those types which we were engaged in and which 
expresses the reasons for merger, the reason for acquisition, the reason 
for sale of companies and if you care to have that for the committee 
record I would be glad to leave it with your secretary. I will not 
bother to go into it at this time. 

There is only the one thing I would like to stress on that score, 
however, and that is, it is frequently necessary to have a unit of a cer- 
tain economic size in order to compete adequately. You are aware of 
that, and so am I. 

The CHarkMAN. You understand, Mr. Wagner, that we do not ob- 
ject to size. I certainly do not object to size. 

I wrote a book a couple of years ago and one chapter was headed 
with a quotation from Shakespeare’s Measure for Measure: 

It is wonderful to have the strength of a giant but it is tyranny to use it as 
a giant. 

In other words, I have no objection to big business. It is what big 
business may do that may be tyranny. This bill does not prevent 
bigness nor is it intended to prevent bigness as such. We have big 
unions, we have big Government and we have to have big business. 

Mr. Waener. And I am afraid that I must say at that point that 
small business has more to fear than other business than just tyranny 
from big business—and I am speaking of these smaller businesses 
where one of the reasons for the sale or disposition of property not 
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infrequently is the fear of labor problems and other problems, the fear 
and then the tax reasons which sometimes makes it more attractive to 
sell out, you know, and we all know those things, and I am not preach- 
ing on that score. However, there are reasons why mergers take place 
and I think that if Congress finds it possible and desirable to lower the 
taxation—I think that a lot of the other companies will not pull out 
but will continue to operate and 

The Cuarrman. That was in a speech I made before the economic 
group that was mentioned by one of the previous speakers. I stressed 
that Congress is to blame very largely for a great many mergers, 
particularly because of the tax situation. 

Mr. Waaner. My compliments to you. 

The Cuatrman. There is no doubt about that. 

Mr. Wacner. That is right. Now, I would like to make one brief 
statement on this banking situation. If you notice in the main text 
of this brief we talk about the -—— 

The Crarrman. Before you go further on that, I want to say this: 
IT think, speaking for myself now, there should be eliminated from this 
bill reference to banking—— 

Mr. Wacnrr. On the basis because they are already properly and 
well covered in the new bill 

The CuatrrmMan. We should cover banks under a separate bill. 

Mr. Waenrer. Isee. 

The Cuatrman. And I think that banks might well be out of the 
present bill. 

Mr. Waaner. Well, I followed what Mr. Martin, of the Federal 
Reserve Board, has already testified and I cannot add a great deal. 

The Cuatrman. Well, with reference to Mr. Martin, I said that we 
will have to consider that question separately and not as part of this 
bill. Now let us address ourselves to this particular bill, because I 
can see that any remarks that might be addressed to the inclusion of 
the banks might not be relevant. 

Mr. Waenrr. I would like to add one other suggestion that Con- 
gressman Miller brought up with the previous witness. 

He said, would there be any objection to notification to the Justice 
Department without a waiting period. 

The CHatrman. And you heard my comments? 

Mr. Waener. I could not. I was in the back of this room and I 
heard it from this angle, and I am a little hard of hearing on that 
side so I didn’t hearit. Would you repeat it ? 

The CHarman. Well, let us hear your comments first. 

Mr. Waenrr. Well, my comment is, No; I would have no objection 
to the requirement that in the case of any merger or in the case of any 
acquisition which was tantamount to a merger, that after the commit- 
ment had been consummated that those persons be required to make a 
report to the Justice Department of the fact so they would have the 
informaton without having to cull it out of books and pamphlets and 
what have you. 

The Cuatrman. I think that same suggestion was made before the 
Senate Antitrust Committee last year. My reaction is that one of the 
principal purposes of the bill is to advise the proper authorities of a 
contemplated merger so the authorities can act before the merger takes 
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place. It is very difficult to proceed after the merger has been con- 
summated and to unscramble what has been put together by divesti- 
ture. That is one of the main purposes of this bill and it is not just 
limited to giving notification after the merger had been accomplished. 
That is my reaction. 

Mr. Waener. Well, sir, I am just about spent. Of course, I could 
go on indefinitely and spend the afternoon here but 

The Cuatmrman. Mr. Wagner, I think that we get the general tenor 
of your opposition. I think that you have expressed yourself very 
eogently and highly intelligently and the chamber of commerce has 
in you a good advocate. 

Mr. Waener. May I ask that my statement be put in the record ? 

The Cuarrman. Yes, certainly, or any other data that you care to 
submit will be received in the record. And the record will be held 
open for a few days so if there is anything else you want to submit, we 
will be glad to receive it for the record. 

(Documents submitted by Mr. Wagner are as follows:) 





Re H. R. 2148 
SoME REASONS FOR MERGERS AND ACQUISITIONS 


Submitted by Richard Wagner 


1. To acquire existing facilities at cost less than new. (It is cheaper to add 
improvements to existing plants than to start from scratch.) 

2. To acquire size compatible with the economic necessities within an indus- 
try. Considerations may be retooling, unit costs—regularity of production. 

8. Integration—to obtain raw materials or supplies or to add distribution and 
marketing. 

4, To diversify products in order to avoid seasonal dips. 

5. To effect savings in overhead and costs of production and thereby increase 
profitability. 

6. To compete more effectively with larger companies—i. e., putting together 
two or more smaller units which when united constitute an economic entity 
better able to meet competition. This also may be a means to establishing 
adequate research facilities. 

7. To obtain management talent. 

8. To set up a vehicle of size sufficient to attract financing and investment not 
otherwise available. 

9. To add territorial coverage and thereby improve competitive position. 

10. For tax reasons. 

11. Technological shifts within an industry or business—obsolescence. 


SomME REASONS FOR SALE OF COMPANTES 


Submitted by Richard Wagner 


1. Aging owners or management or ill health and lack of management 
succession. 

2. Estate problems in privately owned companies. 

3. Tax considerations—capital gains versus heavy corporate and individual 
taxes—desire to cash in. 

4. Uneconomic position of company or economic maturity. 

5. Unavyailability of needed capital and inability to finance. 

6. “Dry rot,” i. e., deterioration of competitive position, lack of research and 
product improvement—inept management, changing requirements. 

7. Internal dissension. 

8. Labor problems, or fear of them. 

9. Necessity for integration. 

10. An offer too good to turn down. 
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TESTIMONY OF RICHARD WAGNER FOR THE CHAMBER OF COMMERCE OF THE UNITED 
STATES 


IT am Richard Wagner, a member of the committee on policy of the Chamber 
of Commerce of the United States. My business affiliation is chairman of the 
board, Champlin Oil & Refining Co., Chicago, Tl. 

I appear on behalf of the chamber to express opposition to H. R. 2143, which 
proposes to give the Department of Justice and the Federal Trade Commission 
various broad new powers in regard to corporate mergers and asset transfers. 

The chamber is concerned primarily with two basic aspects of this bill. 

One of these is the proposal to require that advance notice be given to the 
Department of Justice and the Federal Trade Commission or other appropriate 
board or commission when one corporation intends to acquire stock, share capital 
or assets of another corporation (subject to certain exclusions and exceptions), 
and that there be a mandatory waiting period after such notice before the 
transaction can be completed. 

The other is the proposal to make bank-asset acquisitions subject to section 7 
of the Clayton Act. 

Our fundametal objections to the provisions incorporated in this measure 
are— 

1. They provide for an unwarranted extension of governmental regula- 
tion of a broad range of business transactions under the guise of more 
effective antitrust enforcement. 

2. They would increase existing dual or overlapping jurisdiction over 
law enforcement in the “antimerger” field. 

The chamber supports the aims of the antitrust laws. We recognize that a 
competitive economy is basic to our political and social freedom and a primary 
feature of private enterprise. The antitrust laws should be administered in 
the spirit of a fundamental purpose to foster free competitive enterprise, with 
a minimum of governmental interference in the conduct of business transactions. 
These laws should never be used as instrumentalities for extending forms of 
jovernment regulation of business or for the harassment of business. 

Because of practical effects of mandatory advance notice and waiting period 
before a proposed merger or stock or asset acquisition can be consummated, 
together with other provisions of this bill, we strongly urge that such sweeping 
new requirements should not be enacted—especially since they cannot be justi- 
fied by Sound public policy considerations. 

The effect of this bill would be to empower the Federal Government to block 
any covered merger or acquisition regardless of the motivation or actual effect 
of the transaction upon competition. It provides a means whereby the Federal 
Government, without affording the parties any hearing, or without having to 
find that any law violation is even suspected, can regulate, control, and prevent 
corporate mergers or acquisitions exceeding an arbitrary dollar-value 
measurement. 

This authority could, and doubtless would, operate even to forestall acquisi- 
tions which would promote competition, as I will discuss later. The most harm- 
ful impact undoubtedly would be upon smaller and weaker concerns, for which 
growth or diversification through the merger or acquisition process may be the 
most practical, perhaps even the only feasible means of maintaining an effective 
competitive position or earning capacity. 

Despite the unprecedented power which this measure would give to the De- 
partment of Justice and the Federal Trade Commission to prevent lawful busi- 
ness transactions, only weak arguments have been advanced by these agencies 
in Support of their efforts to get this power. 

Voluminous testimony by FTC and Department of Justice spokesmen has 
failed to substantiate their contention that effective antitrust law enforcement 
is hampered by the lack of such broad powers. There has been no showing that 
enforcement officials have been unable to proceed against mergers or acquisitions 
that might involve antitrust law violations, merely because the law does not 
contain a “prenotice” requirement. No instances have been shown where, 
having found that a transaction violated either the Sherman or Clayton Act, 
a court has refused appropriate relief merely because the transaction had been 
consummated. 

The fear that in some possible case at some time some difficulty might be 
encountered in restoring the status quo is no justification for the imposition of 
drastic new regulations and controls. 
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Further, in these times of ever-increasing Federal spending and excessively 
high rates of taxation, it is of vital importance that Congress consider the cost 
to the taxpayers of administering such forms of unjustified expansion and 
increased duplication of Government functions as are here proposed. For it 
seems obvious that a substantial increase in personnel would be needed by both 
the Department of Justice and the Federal Trade Commission to handle the 
great volume of communications which the new requirements would generate. 


SCOPE OF THE NOTIFICATION AND WAITING PERIOD REQUIREMENT 


The requirement for notice, waiting period, and furnishing of “relevant infor- 
mation” upon request therefor is not limited to transactions which are mergers 
or consolidations, or to transactions which may have the effect of substantially 
lessening competition or a tendency to create a monopoly. 

A virtually endless list could be compiled of the types of transactions that 
would be covered by these requirements. 

While real property to be used solely for office space or residential purposes 
has been excluded, assets would include land or buildings to be used for other 
purposes. Included also would be sales of machinery or equipment; raw mate- 
rials; leases or other interests in real estate, including oil production payments, 
standing timbler, mineral royalties; patents, copyrights, and licenses to use 
processes, to cite only a few of the many broad categories in which a great 
variety of routine asset transfers may occur. Even assets to be transferred 
pursuant to eminent domain proceedings would be covered. 


EFFECT OF WAITING PERIOD REQUIREMENT 


To impose a mandatory waiting period before an intended merger or acquisi- 
tion can be consummated would place a serious, and often fatal, obstacle in the 
way of such transactions, regardless of their motivation or beneficial effect. 

Many considerations make a mandatory waiting period for consummation of 
covered transactions impracticable. Personnel relations and relations with cus- 
tomers and suppliers are involved, as are market fluctuations in values of secu- 
rieies or property ; commitments for financing may be prejudiced or made more 
difficult to obtain. Perhaps even the bargaining situation of the concern from 
which assets are to be acquired would be weakened. 

Most of such consequences would bear heaviest upon the relatively smaller 
and weaker concerns. 

Typically, because of such considerations, time is very much of the essence 
in a corporate merger or acquisition. Frequently premature disclosure of plans 
will thwart a mutually advantageous transaction; delays in consummation of 
an agreement which necessarily must be negotiated without publicity enhances 
the risks of leaks. 

There are grave dangers implicit in the enactment of a measure that would 
operate in so many ways to hamper or block mergers generally. 

Public policy with respect to mergers must be based on an understanding of 
the various competitive consequences of merger activity. 

Proposals such as we have here, which would operate to restrict the freedom 
of corporations to combine, are based on a misunderstanding of the role of 
mergers in a competitive economy. 

Mergers are not per se anticompetitive in nature. In this regard, it is espe- 
cially important to recognize the potential value of mergers which (1) result 
in diversification of markets and lines of products and (2) originate with the 
acquired company. In the first case, not only may competition be strengthened, 
but capital resources may be more productively employed. In the latter case, 
the possibility of mergers may play an important part in the development of 
small business; it is entirely likely that many small business ventures are 
launched today only because the entrepreneurs know that they wlll always 
have an opportunity to sell on reasonably favorable terms to another member of 
the industry. The tendency to start new businesses might be slowed down if 
anyone thinking of going into business for himself knew that an advantageous 
sale of the business at some future date could be forestalled at the whim of a 
Government bureau. 

Available data do not reveal any serious general threat to competition as a 
result of recent corporate mergers. In fact, a strong case can be made for the 
proposition that the economy is becoming more and more competitive in many 
lines. 
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REQUEST FOR “ADDITIONAL RELEVANT INFORMATION” 


One of the requirements of H. R. 2143 is that the parties to a covered trans- 
action “shall furnish within 30 days after request therefor, such additional 
relevant information within their knowledge or control as may be requested 
within 60 days after delivery of notice of the proposed acquisition as may be 
required by the commission or board vested with jurisdiction under section 11 
of this act or by the Attorney General.” 

This requirement affords no opportunity for predetermination of what is 
“relevant” nor any means for testing the question of relevancy of a demand for 
information, no matter how excessive or unreasonable, except as a defendant in 
an action by the Attorney General to collect a penalty of from $5,000 to $50,000. 

The term “relevant” is inherently ambiguous and subject to varied interpre- 
tation. Apparently what is relevant is left to the sole determination of the 
Department of Justice and the commission or board having jurisdiction. 


PROVISION FOR WAIVER OF WAITING PERIOD 


Apparently recognizing the sweeping scope of the notification and waiting 
period requirements, H. R. 2143 calls for the establishment of “procedures for 
the waiver * * * of all or part of the waiting requirements in appropriate 
cases * * *.” 

Such an authorization is no assurance that realistic or practicable waiver 
procedures will be put into effect, or that they will be uniform in principle 
among the various commissions or boards vested with jurisdiction under section 
11 of the Clayton Act. Broad discretion is left to these bodies to determine 
what is an appropriate case. This gives no enforceable statutory protection 
against failure of the agencies to promulgate rules. Neither does it assure that 
transactions which have no conceivable Clayton Act consequences, or which 
involve serious time emergencies, would be granted waivers. 

In any event, delays would seem to be the inevitable consequence of any 
application to an agency for a waiver. 


TRANSACTIONS SUBJECT TO THE JURISDICTION OF VARIOUS BOARDS OR COMMISSIONS 


The mandatory requirement that in the case of transactions subject to the 
jurisdiction of the Civil Aeronautics Board, the Federal Communications Com- 
mission, or the Maritime Commission, notification would have to be given also 
to the Department of Justice by such Commission or Board raises various 
questions. 

What is the function or responsibility of the Department of Justice in matters 
subject to the jurisdiction of these boards or commissions? At the very least 
it would seem that this requirement could mean unnecessary and harmful delay 
in the conclusion of complex transactions which have been fully considered by 
the appropriate board or commission. 


EXTENSION OF CLAYTON ACT TO BANK ASSET ACQUISITIONS 


Particularly serious are the unnecessary and burdensome complications which 
this bill would create for the American system of commercial banking. 

For more than 100 years American banking has been supervised and chartered 
by the Federal and State Governments. Banking competition has feen fostered 
and has flourished under this dual system. The banking system of today repre- 
sents a long period of carefully considered development. Proper supervisory 
agencies and mechanisms have been established and operable for these many 
years. 

The chamber earnestly believes that to bring bank asset acquisitions within 
the scope of section 7 of the Clayton Act is neither necessary nor desirable from 
the standpoint of bank merger control. 

The chamber has supported provisions in the proposed Financial Institutions 
Act of 1957 under which the final responsibility for approval or disapproval of 
bank mergers would be vested in the appropriate bank supervisory agencies. 

Under these provisions the appropriate agency would consider the effect upon 
competition of the proposed merger, consolidation, or asset acquisition, as well 
as banking factors. 

It is the chamber’s view that competition must never be the controlling con- 
sideration in evaluating the merits of a merger or consolidation of banking 
institutions. 
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In a particular community a much more important factor than competition 
might be the preservation of a banking institution. For example, there may be 
four or five good banks, highly competitive, and suddenly one finds itself in a 
weakened condition, but still solvent. The merger with one of the stronger banks 
might or might not tend to lessen competition, but if this factor alone were 
considered, and the merger or consolidation denied, the result might be the final 
liquidation of the bank to the detriment of depositors and stockholders and the 
public generally. 


INCONSISTENCY OF PROPOSALS WITH SOUND PRINCIPLES OF GOVERNMENT OPERATIONS 


In its broad delegations of power, and in enhancing overlapping and duplica- 
tion in requirements for submitting reports by business concerns, and in the 
conduct of investigations, compiling of data, and conduct of enforcement pro- 
ceedigs, this bill contravenes important recommendations made by the Com- 
mission on organization of the executive branch of the Government (Hoover 
Commission). 

In its March 1955 report to Congress on Legal Services and Procedures, the 
Commission said (pp. 47-48) : 

“Notwithstanding the concern in recent years over many phases of the exercise 
of administrative authority by the Federal Government, relatively little atten- 
tion has been given to problems of duplication and overlapping in the jurisdiction 
of departments and agencies * * * 

“This extension of the functions and powers of the executive branch has not 
taken place according to any preconceived plan. Each agency and department 
has been created or enlarged as the needs of the moment have seemed to demand, 
frequently without sufficient regard for the jurisdiction and power of other 
agencies and departments. It has led to overlapping jurisdiction and conflicts 
between the Federal agencies and their counterparts in State governments, 
between one Federal agency and another, and between Federal agencies and the 
courts.” 

Urging a “continuing examination of the jurisdictional boundary lines of regu- 
latory authority,’ the Commission said: 

“The elimination of jurisdictional conflicts, where practicable, will promote 
economy of government, and will relieve citizens from the burden of complying 
with the requirements of more than a single agency, whether State or Federal, 
in any given regulatory area.” 

Acknowledging that regulatory functions “may be vested appropriately in a 
semi-independent commission or agency,” the Commission emphasized.” 

“Nevertheless, it violates commonsense that two or more agencies should 
exercise the same type of authority over the same matter.” 

This matter also, in several respects, falls short of the standards urged by 
the Hoover Commission as guides to legislative delegations of authority. The 
Commission has pointed out (pp. 48-49) that the scope and definition of powers 
delegated by Congress to administrative agencies “are sometimes inadequately 
formulated in the enabling legislation. Vague terms confer an unnecessarily 
broad range of discretionary authority upon the administrative officials entrusted 
to carry out legislative mandates. At the same time agencies do not always 
adhere to the intent and spirit of the law. Steps to guide administrative action 
should be taken to sharpen and improve the legislative standards and agency 
compliance therewith.” 

To these ends the Commission recommended that “authority delegated by the 
Congress to Federal administrative agencies should be clearly and precisely de- 
find in the legislation, and agencies should strictly adhere to the letter and intent 
of the law.” 


CONCLUSION 


The proposals for prenotification of mergers and acquisitions, and for a manda- 
tory waiting period before the transaction can be completed, introduce a new 
concept into the antitrust laws—the regulation of mergers (and many transac- 
tions that are not essentially mergers) based upon an arbitrary standard of size. 

The ostensible purpose of these procedures is not to change the standards of 
illegal conduct set forth in present law. 

Yet the result would do just this. 

The Federal Trade Commission and the Department of Justice would be put 
under compulsion to scrutinize minutely all reported transactions. 
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The end result would amount to setting up a system of clearances, with at- 
tendant frustrating delays. Beneficial mergers would be disrupted, without 
according the parties the right to a judicial determination of the legality of 
the transaction. 

To our knowledge, no responsible Government official nor any Member of Con- 
gress has suggested that mergers are per se to be condemned as against public 
policy. Indeed, it seems generally recognized that mergers are a normal growth 
process. In these circumstances it is difficult to see any justification for new 
and drastic regulation of mergers and asset acquisitions involving concerns or 
property valued at an arbitrary figure. 

The pending proposals present many complex problems of interpretation of 
their requirements, and would aggravate overlapping and duplication in antitrust 
investigations and enforcement activities. 

When the consequences of these proposals are weighed, one can only conclude 
that they would impose upon business concerns a burden of regulation utterly 
disproportionate to any theoretical gains in antitrust enforcement. 


MERGERS 


Report of the Committee on Economic Policy, Chamber of Commerce of the United 
States, Washington, D. C., 1957 


INTRODUCTION 


During the 1956 political campaigns, politicians from both major parties made 
substantial promises to do much in the way of preventing mergers, requiring 
advance approval of mergers by Federal agencies, and examining all business con- 
solidations more rigorously. 

Many fears have been expressed for the plight of small business and promises 
made to stop or slow down mergers. The question of undue bigness and con- 
centrated economic power has long been a line of attack on American business. 

What is the recent record of merger activity? Why do mergers take place? 
What is their effect on competition? How do mergers affect the public interest? 
To evaluate Government policy on mergers, we need to have basic information on, 
and thorough analysis of these and other questions. 

This report attempts to bring together the information available on merger 
trends. It analyzes basic issues and arguments in recent controversies. It at- 
tempts to set up some criteria for judging the impact of mergers on competition 
and for evaluating Government policy on mergers. 

Harry A. BULLIs, 
Chairman, Committee on Economic Policy. 


We have, in the United States, a tradition of more than a century of suspicion 
of concentrated economic power. Our people properly think of the American 
economy as a community of free business units competing within a framework 
of individual initiative and equal opportunity. 

This tradition produced the Sherman Antitrust Act of 1890, the Clayton Act 
of 1914, and Federal Trade Commission Act in the same year. These acts pro- 
vide the machinery to guard against monopolistic practices in business. 

Our suspecion of concentrated economic power also produced, in more recent 
years, the Taft-Hartley Labor-Management Relations Act, which was passed 
in response to the prolonged industrywide strikes of 1946 and other evidence 
that the growing power of organized labor might be abused in ways injurious 
to the public interest. 

Even the concentration of power in centralized Government has historically 
been resisted by the American people. Periods of increasing centralization have 
been followed by “swings of the pendulum” toward greater reliance on individ- 
ual, private, or local decisions. 
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RECENT INTEREST IN MERGERS 


Recently, there has been new interest in the problems of competition and con- 
centration. The Attorney General set up a National Committee To Study the 
Antitrust Laws, which filed its report in March 1955. Also in 1955 came a well- 
publicized congressional investigation of whether General Motors was ‘too 
big.” Further evidence of this interest in the problem of competition was the 
widespread apprehension which developed over the implications of the merger 
between the AFL and the CIO into one giant labor organization. 

A special investigation of corporate and banking mergers by an antitrust sub- 
committee of the House Committee on the Judiciary both reflected and contrib- 
uted to the concern over corporate mergers. In a report issued late in 1955, the 
subcommittee asserted that ‘“‘in recent years, a rising tide of industrial and bank 
mergers has played a significant role in hastening the reduction of competition in 
many areas and promoting the concentration of economic power.” 

The Federal Trade Commission’s Report On Corporate Mergers and Acquisi- 
tions, released in May 1955, provoked widespread comment. One columnist for 
a large Washington newspaper wrote: 

“We have in recent months been watching a dizzy procession of mergers in 
business. This, as you know, increases the concentration of control of industry 
in fewer units and fewer hands. That has its meaning for all of us as con- 
sumers, since it makes it easier and tempting to control production and markets 
for bigger profits and higher prices.” 

Rising concern over mergers foretells the likelihood of new legislation aimed 
at restricting industrial acquisitions. In this legislation, we can expect the 
attack on big business to be selective: it seems “acceptable” for a company 
to grow big if it gets that way through expanded sales effort, but not if it 
buys up other companies. In other words, “internal expansion” is often con- 
doned (as economically justifiable), while growth through mergers is roundly 
criticized. 

MERGER MOVEMENTS 


Because of the high interest in current mergers, it is worth while to examine 
present merger activity in the light of historical trends. This provides a basis 
for judging the extent and character of the current consolidation movement. 
Three distinct merger waves have occurred in this country. 

In the first of these three periods, consolidation through mergers was so 
prevalent as to raise fears of major concentrations of economic power. This was 
from about 1898 to 1903—a period referred to by some as the classical era of 
consolidation. The typical corporate structure involved in mergers during this 
period was the holding company, rather than the centralized operating entity. 
There was, however, no typical pattern among the firms that went into the 
formation of these holding companies. Many of the holding companies merely 
knit together organizations that were already closely related. Standard Oil 
Co., incorporated in 1899, was essentially a reorganization of existing companies. 
Several of the big mergers combined a number of firms which had themselves 
already attained considerable size by means of merger. 

The second intensive period of merger activity followed World War I. In 
1920, the disappearance of 760 manufacturing firms by merger was reported. 
The number of mergers declined during the next 4 years, but from 1925 there 
was increasing activity until the peak year of 1929 when 1,245 mergers were 
listed." 

The present merger movement began immediately following World War IT, 
but it is not yet clear whether a trend really has been established. In 1944-47 
and again in 1954-55, the annual number of mergers was higher than in any other 
years since 1931. In 1955, the 1931 figure was exceeded, but the annual rate was 
still well below that of the late twenties. The long-run trend in merger activity 
over the 37-year period 1919-55 is indicated in the following chart: f 


: 1 These figures include only mergers reported in Moody Investors Service and Standard 
Corporation Records. Estimates by the FTC are somewhat higher. 
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MERGERS (1919-1955) 


NUMBER OF MERGERS 
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Sources: Federal Trade Commission. Report on Corporate Mergers and Acquisitions, 1955. Number 
of firms taken from Dun & Bradstreet’s Reference Book. (U.S. Department of Commerce figures unavail- 
able for early years.) 1955 mergers total from Federal Trade Commission press release. 


These figures show that it is difficult to gage the significance of the 1954-55 
increase in mergers. Relating the number of mergers to the number of firms 
in business, the pattern of the last 2 years resembles that of 1944-46—a trend 
which later reversed itself without any prodding from Government. Compared 
to the 1930’s, the present pace looks high, but compared to the 1920's, it is 
low. 

Another way of comparing this “third wave” of consolidations with earlier 
trends is to look at the size of companies engaged in mergers. During the 1920’s 
there were 14 mergers in which both parties to the merger started with assets 
of more than $50 million. In 8 mergers during the 1920’s, assets of both firms 
exceeded $100 million. By contrast, in the longer period of 1940-54, 10 mergers 
took place between companies with assets of more than $50 million and 6 between 
$100 million corporations. If an adjustment were made for the relative depre- 
ciation of the dollar, recent large-scale mergers would appear even less significant. 





PREMERGER NOTIFICATION 335 


THE “WHY” OF RECENT MERGERS 


There may be some difference in the motivations behind recent mergers, as com- 
pared with those of earlier years. Several reasons for recent mergers can be 
identified. 

A. According to the FTC, need for “additional capacity” motivated 2 out of 5 
acquiring companies in mergers taking place between 1948 and 1954. In this 
connection, acquiring companies regarded mergers simply as one method of 
expanding productive facilities to meet growing demand. Our economic history 
indicates that in many cases a successful concern must expand continuously to 
obtain the advantage of economies arising out of increased volume, and to meet 
competition. Additional capacity may be obtained either by building new facili- 
ties or by acquiring existing facilities. 

When considering these alternative means of obtaining additional capacity, 
the management of an expanding firm must make the decision in the light of 
several important economic questions, such as these— 

(1) How will the cost of constructing new capacity compare with the cost of 
acquiring already existing facilities? 

(2) Will the additional capacity of the existing facility be materially greater 
than the immediate need? 

(3) Does the potential growth in the demand for the firm’s end products war- 
rant an expenditure for facilities in excess of present needs? 

(4) Are profit expectations from the additional facility sufficient to justify 
the risk involved in making the investment required in the purchase? 

(5) Is the additional facility located advantageously as compared with pos- 
sible building sites? 

(6) Is the additional facility constructed in such a way as to make possible 
utilization of modern efficient equipment and methods? 

(7) How will operation of possible new sites affect distribution costs for the 
corporation as a whole? 

On top of these economic questions is superimposed the legal or political ques- 
tion: Will any new acquisition be legal? 

B. Second in frequency as a reason reported by the FTC was “diversification of 
products,” which accounted for about 1 out of 5 consolidations. 

The advantages of diversification are limited by the degree to which it is feas- 
ible for one company to produce different products. Questions have been raised 
about the trend toward diversification. Management, it is argued, would be most 
efficient when guiding production, promotion, and distribution of one product or 
a limited number of related products. 

On the other hand, diversification of products may result in genuine economic 
advantages—from more continuous and efficient use of seasonal facilities and 
products, for example. Diversification by acquisition of existing facilities 
rather than construction of new ones may give the acquirer a market position 
immediately, without the promotional expenditures which would be necessary to 
establish that position. 

Perhaps the principal advantage of diversification is the reduction of the risk 
of heavy losses from changes in the price of, or demand for, particular products. 
Generally, diversification offers a measure of protection from the decline in 
demand for particular goods. For example, during the past few decades, there 
has been a distinct shift in the consumption pattern for tobacco products—toward 
cigarettes and away from cigars, snuff, and chewing tobacco. Another example 
of the shift in consumer demand is the recent relative change from cotton textiles 
to synthetic fibers. 

C. Our tax laws may also inspire mergers. The more favorable rates on capi- 
tal gains, as compared with the rates on operating profits of corporations and 
personal incomes, encourage consolidation. The personal income tax rates 
which range up to 91 percent in top brackets have been a factor tending to make 
many mergers attractive for small business owners. Provisions permitting the 
carry-forward of operating losses as tax credits against future earnings, if the 
losing corporation should subsequently earn profits, also stimulate mergers, as 
does the high level of estate taxes. 

D. Another important motivation in recent mergers has been the desire on the 
part of some efficient firms to make favorable investments of capital funds. Cor- 
porations with temporarily idle cash balances are always in the market for a 
means of putting that capital to profitable use. If such funds represent unused 
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working capital which the management wishes to keep liquid for possible future 
operating needs, temporary investment in securities of other companies may be 
desirable. Such investment might turn out to be the first step to eventual 
acquisition. 

ik. Mergers may be initiated, not only by the acquiring company, but also by 
the firm which is acquired. It may be more profitable for a weak company to 
merge with another firm than it would be to liquidate the company. Tax factors 
also motivate weak companies to seek to be purchased by another firm. In other 
cases, such a step is resorted to by businessmen advancing in age, and no 
managerial successors in view. 

Any number of other motivations may be present in the current wave of merger 
activity—need for additional distribution outlets, acquisition of additional per- 
sonnel, desire to create conditions more conducive to raising equity capital and the 
desire for purely speculative gain. 

Actually, these and other motives are interrelated. When a company official, 
an analyst or a Government spokesman, identifies a particular motive in a given 
case, this does not mean that others were not present. In some cases, the given 
reasons may differ from the real reasons. 

Another significant fact about the “why” of recent mergers was noted by the 
New York Times (May 20, 1955) : 

“Another distinctive feature of the present movement is that the mergers, in 
most cases, are being initiated by management rather than outsiders or financial 
interests. The decisions are being hammered out in company board rooms—not 
in Wall Street.” 

Outside assistance, of course, is often secured for consummating merger plans 
Indeed, Business Week (July 7, 1956) called “midwifing mergers” a “new trade’’ 
and described the growth of consulting firms whose principal or exclusive fune- 
tion is to assist merging companies. 


MERGERS AND THE PUBLIC INTEREST 


The important questions which ultimately must be faced in any discussior 
of merger trends are those of public policy. Do mergers affect the public in- 
terest Should Government place restrictions or merger activity if restraints 
of trade are, or conceivably could be, the result? What is the actual impact 
of corporate acquisitions on the competitiveness of the economy and on its 
efficiency in responding to consumer demands? 

Distrust of mergers is sometimes similar to a more general distrust of big- 
ness, particularly domination of an industry by one or a few large companies. 
In this view, a large company or one that accounts for a substantial share of 
the market, perhaps half of any industry’s sales, is in a position to exert monop- 
oly power simply because of its size. 

Before examining the competitive consequences of mergers per se, therefore, 
it might be well to examine first the role of mergers in the growth of large- 
scale business organization and the effects on competition of big business and 
industry “concentration.” 


BIG BUSINESS AND MERGERS 


It is easiest to think of competition as taking place between a multiple of small 
enterprises competing vigorously to satisfy consumer demand of one product. 
Since this is the picture that is uaually called to mind by the word “competition,” 
there has been a disposition on the part of some to feel that big business and 
competition are somehow incompatible, that large size alone enables a company 
to exert monopoly power. 

To test the validity of this view, it is necessary to ask, how does a business 
get big and how does it hehave when big? 

There are two ways for a business to get big: Externally or internally—through 
acquiring other companies or through expanding its own output and sales 
(through plowed-back earnings and liquid capital raised by selling securities) 
Several studies have tended to show that large-scale business organization in 
America has been built largely through the second method—internal growth 
resulting from expanded sales. 

Weston study.—In an attempt to measure the relative importance of mergers 
as against internal business growth, J. Fred Weston studied the growth of 74 
large firms from formation through 1948. His selection of companies in this 
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study was confined to industries which were said to exhibit a high degree of 
“concentration”’—i. e., industries in which mergers would be most significant 
in public-policy considerations. 

The result, using 3 different methods of computation, showed that, on the 
average, only 36.3, 22.6, or 18.6 percent of total growth could be traced to 
external growth (acquisitions).2 Professor Weston found that 2 out of every 
5 firms owned less than 10 percent of their expansion in assets to acquisition 
of other companies. 

National chamber study.—The National chamber’s economic research depart- 
ment has conducted a survey, the results of which tend to reinforce Weston’s 
findings. This survey covered the 10 largest manufacturing corporations (on 
the basis of asset size in 1955), with a view to determining how much their 
recent growth was due to expanded sales (internal growth) and how much due 
to mergers (external growth). 

The survey of the 10 largest companies showed that only 6 percent of their 
growth from 1920 through 1955 was a direct outgrowth of mergers. It was 
impossible, of course, to determine how much these merged companies would 
have grown had they remained independent. But the study clearly indicated 
that the direct effect of mergers on the growth of these companies was demon- 
strably small. Actually, if the value of properties disposed of by these same 
companies is deducted from their acquisitions, the amount of growth directly 
attributable to merger activity was only 5 percent of the total growth of these 
10 largest corporations since 1920. Furthermore, within the 10 largest corpora- 
tions, no correlation between size and merger activity was shown. In General 
Motors Corp., for example, largest of the 10, growth by mergers was a lower 
proportion of total growth than for the average of the top 10. 


Mergers as a percentage of total asset growth, 10 largest industrial corporations, 
1921-55 
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1 Corporations include, but not in the order listed: E. I. du Pont de Nemours, Ford Motor Co., Gen- 
eral Electric Co., General Motors Corp., Gulf Oil Corp., Socony Mobil Oil Co., Standard Oil Co. (Cali- 
fornia), Standard Oil Co. (New Jersey), Texas Co. and the United States Steel Corp. 

2 Disposals exceeded acquisitions. 

3 Totals represent total acquisitions of $1,620.5 million, total disposals of $269.9 million and total growth 
of $26,812.6 million, 


The accompanying table shows that none of these big businesses owed its 
growth to mergers in the last generation. Rather, growth was internal. 

Lintner-Butters study.—A third study of the importance of mergers in com- 
pany growth came to a somewhat similar conclusion : 

“For all manufacturing and mining companies during the 8-year period 1940-47, 
mergers were a much less important source of growth for large companies than 
for smaller companies * * *. To sum up, mergers have been responsible for 
such a small percentage of the total growth of large firms since 1940 that their 
effect on. overall levels of industrial concentration has been very small (pp. 
31-32) .” 


2The Role of Mergers in the Growth of Large Firms. The first method of computation 
classified assets of initials years as external growth. ‘The second classified initial assets as 
a base from which subsequent growth was measured. The third method treated initial 
assets as a separate component of growth. It would appear most logical to use the second 
method of computation, measuring growth from formation of the company, with the result 
that under 23. percent of total growth was a result of mergers. 

8 The Effects of Mergers on Industrial Concentration, 1940-47, by John Lintner and 
J. Keith Butters, Review of Economics and Statistics, February 1950, pp. 30-48. 
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It is important to note just what these three studies show ana what they 
don’t show. They do not show all the economic ramifications which may or 
may not flow from one or a series of mergers. They do not show us what 
situation would have existed in the absence of mergers. They do show, however, 
that the direct role of mergers in the formation of large companies can easily 
be exaggerated. 

In a critique of Weston’s analysis, George J. Stigler attacks quantitative 
measures of the effects of mergers on several grounds, including: (1) The 
failure to take account of price changes, (2) the selection of firms to be studied, 
and (3) the failure of mathematical techniques to reflect adequately the eco- 
nomic forces at work.* Had Weston followed the procedures recommended in 
Stigler’s first two criticisms, the results of Weston’s research would not have 
been much altered. The third criticism, more basic than the others, leads us 
now to look at more qualitative analysis of, first, the competitiveness of big 
business; then industrial concentration; and, finally, the effects of mergers on 
competition throughout the economy. 


BIG BUSINESS AND COMPETITION 


It is apparent that business gets big primarily by internal growth, not by 
mergers. Its size may be thought of as a measure of its ability to compete with 
other businesses in meeting customer demands. 

The use of bigness as a criterion of monopoly may have some rather startling 
reprecussions. Take a hypothetical industry, for example, in which one firm 
sees an opportunity to reduce costs and expand volume—to operate more effi- 
ciently so that it attracts customers, its sales boom and it grows in size. It 
might soon approach a level which, in the antibigness theory, would invite 
Government antitrust action. 

How could such a firm avoid being labeled “monopoly” ? 

The answer seems clear. It would be compelled to play, paradoxically, the 
role of the monopolist—that is, to limit output, keep prices high, and hold back 
new products—the very action that would prevent growth. 

Business in this country generally has not followed such policies. Instead, 
it has usually followed the more aggressive approach of expanding output. As 
a result, it has grown. Competition is probably more vigorous in the goods 
market today than ever before. 

Even the industrial giants are not immune from the forces of competition. 
The Brookings Institution’s study, Big Enterprise in a Competitive System, 
demonstrated dramatically that few corporations have managed to hold a posi- 
tion of dominance for very long.’ Of the 100 biggest corporations in 1909, 
almost half had fallen from that list by 1919. By 1948 only 31 were still on 
top. Of the top 10 corporations in 1919, only half remained there in 1948. 
One slid slightly to 12th in 1948. Two meatpacking companies slipped from 
the third and fourth spots to Nos. 30 and 27, respectively. Another company fell 
to 51st in 1935, recovering slightly to 37th in 1948. The 10th fell entirely from the 
list of 100 largest. 

“The top would appear to be a slippery place,’’ Brookings reported. Competi- 
tion from new products, shifting consumer tastes, lax management, aggressive 
newcomers—these and many other forces constantly threaten the position of 
even the largest industrial giants. It would seem reasonable to conclude that 
big business operates in a competitive atmosphere. 


INDUSTRY CONCENTRATION AND COMPETITION 


Critics of big business have been disposed to regard an industry dominated 
by a few large firms as lacking in competition. According to this view, an 
industry in which 2, 3, or 4 large companies produce 60, 75, or 90 percent of the 
industry’s output is per se less competitive than an industry in which hundreds 
of firms compete, with no one firm accounting for more than 3 or 4 percent 
of the total market. 

In many industries, “concentration,” as measured in this way, has declined 
in recent years. In the production of aluminum, for example, several firms now 


George J. Stigler, The Statistics of Monopoly and Mergers, Journal of Political Econ- 
omy, February 1956. 

5 This study, prepared under the direction of A. D. H. Kaplan and published by Brookings 
Institution, has been summarized in a 25-minute film presentation, also available from 
Brookings Institution. 
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compete where a few years ago only three occupied the industry and where, 
before the war, Alcoa was the sole supplier. In other industries, concentration 
may have increased. 

If it were realistic to evaluate concentration on an industry-by-industry basis, 
it would be fruitful to examine various industries in more detail. However, 
since competition is never truly limited to any one industry, an understanding 
of the phenomenon of interindustry competition is essential to a realistic 
appraisal of concentration in American business. 

In many fields, interindustry competition has obliterated existing concepts 
of industries. This development has been due in part to the growth of new 
products, commodities which were unknown a generation or two ago. 

An outstanding example is the textile field, where the long-established cotton, 
silk, and wool have recently met and competed with rayon, nylon, acetate, 
dacron, orlon, and countless other synthetics. 

Not long ago, the competition among fuels was largely limited to wood and 
coal. Now consumers may choose between these and oil and gas—natural and 
manufactured. Atomic fuels are on the threshold. Solar energy may not be 
far behind. 

The 1955 Report of the Presidential Advisory Committee on Transport Policy 
and Organization noted the emergence, within a generation, of several competing 
modes of transportation, where one had dominated previously. 

The Supreme Court (June 1956) determined that the Du Pont Co. production 
of 75 percent of all cellophane sold in the country did not constitute a monopoly, 
since the cellophane market constitutes only one-sixth of the total market for 
flexible wrappings. 

The rising pace of technological progress continues to uncover new and im- 
proved raw materials and products and new uses for existing ones. The time 
between discovery and utilization of product and processes has been shortened. 
The high level of research and development expenditures promises to accentuate 
interindustry competition. No industry, no matter how tightly concentrated, 
is safe from this sort of competition. To take the narrow view that competitors 
are confined within the limits of an arbitrarily determined industry is to ignore 
realities. Going still further, one economist has put it, “There may be more 
competition between Cadillac cars and mink coats than between Cadillacs and 
Chevrolets.” ® 

For these reasons, many students of concentration and competition have 
questioned the use of concentration ratios which rely on static industry 
classifications, 


A NOTE ON CONCENTRATION MEASUREMENT 


There are many technical limitations to these concentration ratios. Say a firm 
produced automobiles and locomotives in a ratio of 60-40. This firm would be 
classified exclusively in the automobile industry. As a result, the degree of 
concentration in both these industries would be overstated. This firm’s position 
in the automobile industry would be overstated by the inclusion of its locomotive 
production and the proportionate position of other firms in the locomotive 
industry would be overstated by the complete omission of this firm’s locomotive 
production. 

Many companies produce some or all of the parts, components, and subas- 
semblies which go into their own final products. The former may never show 
up in other industry classifications. Industrial concentration studies are also 
vitiated for this reason. 

In April 1954, the Federal Trade Commission submitted a report, the avowed 
purposes of which were (1) to measure changes which had taken place in the 
level of concentration during the past 15 years, and (2) to provide a base upon 
which future changes in concentration could be measured. In this report, the 
Federal Trade Commission concerns itself primarily with concentration ratios 
for 114 individual industries. Yet there are many instances among these 114 
industries where substantial portions of primary products were turned out by 
establishments belonging to other industries.’ 

For example, in the window and door screen industry, more than one-half of 
all wood screen doors and window screens were produced in other industries and 
therefore not counted in the concentration ratio. 


6 Stephen Enke, On Maximizing Profits: A Distinction Between Chamberlin and Robin- 
son, American Economie Review, September 1951, PD: 574—575. 
7 Changes in Concentration in Manufacturing, 1935 to 1947 and 1950. 
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Nearly 45 percent of all laminated glass (an item accounting for more than 
one-third of the total output of flat glass) was produced outside the products 
of purchased glass industry, of which this item is a primary product. 

Nearly 45 percent of all open die or smith steel forgings were produced by 
industries other than the iron and steel forging industry. 

More than one-half of all advertising novelties were turned out by concerns 
not included in the signs and advertising displays industry. 

These examples indicate that the basis for computing concentration ratios 
among these 114 individual industries is not very exact. Asa result, the Federal 
Trade Commission report falls short of its marks; it does not measure changes 
which have taken place in the level of concentration during the decade and a 
half, 1935-50, nor provide a base against which future changes in concentration 
can be measured.® 

THE EFFECTS OF MERGERS ON COMPETITION 


Let us now examine the effects of mergers on competition—a subject which is 
basically important to any study of mergers. It is perfectly conceivable that 
all companies engaged in producing a product for which there were no close 
substitutes could unite into a single company. Such a hypothetical company 
would unquestionably possess monopoly power whether or not it chose to exercise 
that power. Thus mergers are feared because of the theoretical possibility that 
a wave of mergers could so stifle competition as to limit or prevent competition 
of new firms, raise prices to consumers, and generally dampen economic progress, 


MERGERS AND NEW INCORPORATIONS 


Recent merger trends would not appear to have prevented the birth of new 
enterprises. In fact, in the immediate postwar period, the annual number of 
new business incorporations tended to move closely with the pace of merger 
activity, as shown on the attached chart. Since 1951, rising numbers of mergers 
have been paralleled by a particularly sharp increase in new incorporations, 


NEW BUSINESSES AND MERGERS 
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®For a revealing study of the defective foundations of most, if not all, statistical 
studies of concentration based on census statistics, see Report of the Subcommittee on the 
Census of Manufacturers to hte Committee on the Census Manufacturers, Advisory Council 
on Federal Reports, reprinted in the hearings of the Joint Economic Committee, 1955, 
pp. 1031-1054. 
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MERGERS AND PRICES 


Merger trends do not appear to have had a significant impact on overall price 
trends. The large number of mergers during the twenties were accompanied by 
a period of remarkable overall price stability, although price trends in the absence 
of mergers cannot be known. 

With respect to particular industries, no clear-cut pattern emerges. Mergers 
in the textile industry have aroused congressional attention, In 1948-54, 117 
textile and apparel firms were acquired by other companies. But wholesale prices 
show no obvious effect, since the price index for textiles and apparel in 1955 stood 
at 95.3, as compared with a base of 100 for the 1947-49 period. Similarly, in the 
processed-food industries, 243 firms were acquired during the 1948-52 period, 
while 1955 prices remained less than 2 percent above the 1947-49 average. By 
contrast, only 23 rubber companies were acquired during the same period and the 
price index for rubber and rubber products rose 43.8 percent. The tobacco indus- 
try was least affected by mergers, with only 4, but the 1955 price index for the 
industry rose to an index of 121.6. 

Much more, of course, would have to be known about the supply and demand 
situation, technological factors, etc., in each industry before we could draw 
significant conclusions. The only certain conclusion is that merger activity does 
not appear to be a dominant factor in industry price trends, other factors being 
far more important. Beyond that, nothing can be demonstrated from presently 
available data. 

MERGERS AND REAL INCOME 


It would be impossible to measure accurately the effect of corporate acquisi- 
tions on overall living standards. This problem requires qualitative analysis. 
Increases in real national income seem to have shown little correlation, 
either direct or inverse, with the pace of merger activity, although 
since 1949 they have moved roughly together. Certainly, waves of mergers have 
not interfered with short-run real economic gains. But the net effect of any 
particular merger on total economic welfare would be difficult, if not impossible, 
to measure. 

MERGERS AND COMPETITION 


Can mergers strengthen competition? Can they reduce concentration of 
economic power? Quite possibly, these questions must be answered in the 
affirmative. 

Stronger competition can arise from an acquisition which brings together 
medium-sized firms from different industries. Such mergers can work to weaken 
the position of larger companies in both industries. Or competition may be 
enhanced by alliances of smaller companies against the dominant firms of one 
industry. 

According to the Federal Trade Commission’s Report on Corporate Mergers 
and Acquisitions (cited above), one of the principal motivations for mergers 
in recent years has been a desire to diversify product lines. More and more firms 
are entering more than one industry. Thus, we have a tire company producing 
movies for television, an anthracite coal mining company selling underwear, a 
carbon-steel producer going in for beer, and a steamship company that is now 
also a bank, a fertilizer company, a plastic manufacturer, an airline, an outdoor 
advertising concern, and a dealer in coffee, paper, paint, and foodstuffs. 

Such mergers may enhance the competitive forces at work throughout the 
economy, making them more subtle and pervasive. To be sure, mergers of this 
type complicate the job of those who like to compile tidy concentration ratios 
with specific industries and lists of firms. However, they strengthen the built-in 
protection which the market system provides for the consumer. 

At the same time, the phenomenon of interindustry competition raises a question 
as to whether two seemingly unrelated firms may, in fact, be competing with each 
other, because their products can substitute for one another. If so, then a merger 
of the two might reduce competition. For this reason, it can easily be seen that 
any given merger must be examined on its own merits to determine what the net 
effect may be on the overall competitiveness of the economy. 

Another significant trend in recent mergers has been the union of small 
companies in their efforts to compete with larger companies. Thus, in recent 
years, 6 smaller automobile manufacturers combined into 3 companies in order 
to compete better with the Big Three of the industry. It was agreed by the 
Government’s antitrust agencies that the net effect of these combinations was 
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to strengthen the competitiveness of the industry by placing the smaller firms 
in a stronger position. 

There are many similar cases. One pattern is for companies from different 
geographical areas to merge. This enables them to compete with larger members 
of the industry which already operate on a national scale. 

A merger may not even end competition between the two companies which 
unite. The general public may not be aware that several different brand-name 
appliances and other goods are made by the same company. In the automobile 
field, we frequently find stiff competition between Buick and Oldsmobile, Dodge 
and De Soto—even between Ford and Ford, among different dealers, Thus, 
several products of one firm may vie with each other (as well as with the 
products of other firms) for acceptance by the consumer, whose economic votes 
(his purchases) decide which products and which firms succeed. While inter- 
company competition is important intracompany competition may add to the 
competitiveness of our economy. 

Dr. Morris A. Adelman, of Massachusetts Institute of Technology, one of the 
closest students of concentration and mergers, stated (in an address on October 
81, 1956, before the American Management Association) that the total amount 
of assets involved in recent mergers has been too small to have any large, or 
even significant, effect on the structure of business generally. Because the 
largest companies have not been combining among themselves, there can have 
been no great changes in the structure of many industries and markets. 

Dr. Adelman asserted that some changes in market must have taken place, 
but added, “we do not know where or how much until we know who is merging 
with whom—their respective size and in what industry and market.” 

Today’s mergers, he said, cannot compare with those that took place around 
1900. The most spectacular thing about the early mergers, he added, was that 
they combined the biggest companies. For example, the United States Steel 
Corp. in 1901 combined the six biggest iron and steel companies and some others, 
The biggest steel company before the merger, Carnegie, was the largest manu- 
facturing concern in the United States. With the merger it tripled its tangible 
assets, Dr. Adelman said. 

A similar tripling of assets today would require the Standard Oil Co. (New 
Jersey) to acquire assets of $14 billion, “which is probably more than the assets 
involved in all mergers since the end of World War II,” he said. 


IMPLICATIONS FOR PUBLIC POLICY 


Public policy with respect to mexgers must be based on an understanding of 
the various possible competitive consequences of merger activity. 

Several proposals have been made to restrict the freedom of corporations to 
combine. A proposal in a major political party platform in 1956, aimed at 
reducing mergers, would revise the corporation income tax to make it graduated 
so that earnings up to one level would be taxed at one rate, earnings up to the 
next level at a higher rate, and so on for higher earnings. One major difficulty 
with this suggestion is that it would not only penalize mergers, but would also 
penalize growth which comes about through better satisfying consumer demand, 
Such a tax schedule would work against any small business as it approached 
each new tax bracket. The extent to which growth incentives would be seriously 
impaired is widely debated. 

But the principal objection to this and similar proposals lies in the misunder- 
standing of the role of the mergers in a competitive economy. As widely recog- 
nized by students of the problem, mergers are not per se anticompetitive in nature. 
They may inhibit competition; they may not affect the degree of competition 
in the economy; or they may enhance competition. Antitrust legislation is the 
proper vehicle with which to handle any restraint of trade which might arise. 
Legislative authority exists for the Justice Department to hold up any merger 
which it thinks might, in the future, tend to restrain trade. This authority has 
been exercised on several occasions. 

The value of some mergers should be recognized, along with the danger of 
others. It is particularly important to recognize the potential value of mergers 
which (1) result in diversification of markets and lines of products and (2) 
originate with the acquired company. In the first case, not only may competi- 
tion be strengthened, but workers in the merged firms may gain the benefits. of 
smaller seasonal and cyclical fluctuations in employment. Capital resources 
may be more productively employed. In the latter case, the possibility of mergers 
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may play an important part in the development of small business; it is entirely 
likely that many small business ventures are launched today only because the 
entrepreneurs know that if they do not succeed they will always have an 
opportunity to sell on reasonably favorable terms to another member of the 
industry. The tendency to start new businesses might be slowed down if every- 
one thinking of going into business for himself knew that every merger in the 
future came automatically under review by a Government bureau.® 

In addition, public policy with respect to mergers must take note of the 
strength which has been added to relatively small firms in such industries 
as banking, textiles, and automobiles as a result of recent consolidations. 

Prof. Sumner H. Slichter of Harvard University, has taken the position that 
there should be more mergers in the economy today. 

“Are there enough mergers occurring in American industry today? Undoubt- 
edly the answer to this question is ‘No.’ Many small companies and companies 
of medium size could advantageously combine. Their production costs would 
be cut, their ability to do research would be expanded and their marketing 
organization would be increased in effectiveness. * * *” *° 

The only way to appraise realistically the possible implications or ramifica- 
tions of any proposed merger is through a detailed analysis of the various 
economic factors involved in a particular situation. Attorney General Herbert 
Brownell (Sept. 30, 1954) outlined a list of 11 factors which must be weighed 
in judging the desirability of individual merger proposals. Even this rather 
lengthy list has been challenged by economists as an oversimplification of the 
problems.” 

In short, the competitive consequences of any merger depend on the particular 
facts and economic forces involved in a given case. 

Available data do not reveal any serious general threat to competition as a 
result of recent corporate mergers. In fact, a strong case can be made for the 
proposition that the economy is becoming more and more competitive in many 
lines, with recent merger trends a contributing factor.” 

To preserve the broad framework of a competitive economy, we need realistic 
application of the basic antitrust laws in the light of carefully considered criteria 
of competition and monopoly. In this context, mergers can play a useful and 
stimulating role in economic growth and development. 
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Sherwin C. Badger, financial vice president, New England Mutual Life Insurance 
Co., Boston, Mass, 

Guenther Baumgart, executive director, American Home Laundry Manufacturers’ 
Association, Chicago, Tl. 

ee P. Binns, executive vice president, Hotel Waldorf-Astoria Corp., New 

ork, N. Y. 

Henry T. Bodman, general vice president, National Bank of Detroit, Detroit, 
Mich. 

Lemuel R. Boulware, vice president, General Electric Co., New York, N. Y. 

Nolan Browning, vice president, Bank of America, Los Angeles, Calif. 

Emery N. Cleaves, vice president, Celanese Corporation of America, New York, 
N. Y. 

Stephen M. DuBrul, executive in charge, business research staff, General Motors 
Corp., Detroit, Mich. 

John Henry Dudley, president, the John Henry Co., Lansing, Mich. 

Roger D. Elton, vice president, Manufacturers Trust Co., New York, N. Y. 

Chester O. Fischer, vice president, Massachusetts Mutual Life Insurance Co., 
Springfield, Mass, 

Fred F. Florence, president, Republic National Bank of Dallas, Dallas, Tex. 

George P. Hitchings, manager, economic analysis department, Ford Motor Co., 
Dearborn, Mich. 

Robert P. Lee, manager, area development department, the Connecticut Light & 
Power Co., Newington, Conn. 

Don E. Radcliffe, assistant to the executive vice president, Mueller Co., Decatur, 
Til, 

Arthur Rosenbaum, manager, economic research department, Sears, Roebuck & 
aa Chicago, Il. 
. Ritter Shumway, president, Ritter Co., Inc., Rochester, N. Y. 

wieder ic L. Simmons, economist, Guaranty Trust Company of New York, New 
York, N. Y. 

Cc. B. Stephenson, president, the First National Bank of Portland, Portland, Oreg. 

William S. Street, president and general manager, Frederick & Nelson, Seattle, 
Wash, 

William W. Tongue, economist, Jewel Tea Co., Inc., Melrose Park, III. 


H. M. Taliaferro, president, American Seating Co., Grand Rapids, Mich. 

J. Harvie Wilkinson, Jr., executive vice president, State-Planters Bank & Trust 
Co., Richmond, Va. 

Emerson P. Schmidt, secretary, director, economic research department, Chamber 
of Commerce of the United States, Washington, D. C. 


The Cratrman. I take this opportunity of thanking you for your 
appearance, Mr. Wagner. 

Mr. Waener. And I also take the opportunity to thank you, Mr. 
Chairman. I have not done much of this and I enjoyed it very much, 
sir. I appreciate the attitude you have shown. 

The CHatrmMan. The committee will resume its deliberations to- 
morrow morning at 10 o’clock, when we will hear from Carl W. Funk, 
American Bar Association; Ellsworth C. Alvord, American Mining 
Congress; Mr. George W. Boyd, Jr., American Paper & Pulp Associa- 
tion; Independent Petroleum Association of America; Milk Industry 
Foundation; National Association of Retail Grocers; ’ Southern Coal 
Producers Association ; and National Federation of Independent Busi- 
ness. 

The committee will meet again at 10 o’clock tomorrow morning. 

(Whereupon, at 12: 55 p. m., the committee adjourned to reconvene 
at 10 o’clock, March 21, 1957.) 
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THURSDAY, MARCH 21, 1957 


House or REPRESENTATIVES, 
Antitrust SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler (chairman) Rogers, Keating, and 
McCulloch. 

Also present: Herbert N. Maletz, chief counsel, and Samuel R. 
Pierce, Jr., associate counsel. 

The Cuarrman. The committee will come to order. 

Mr. Carl W. Funk, American Bar Association, will be our first 
witness this morning. 

The Chair wishes to announce that the subcommittee desires to com- 
plete the hearing today and to have as many witnesses as possible 
this morning. 

Mr. Funk. 


TESTIMONY OF CARL W. FUNK, AMERICAN BAR ASSOCIATION 


Mr. Funx. I will be very brief, because I have already filed a 
written statement with the committee. 

My name is Carl W. Funk. I live in Philadelphia and practice 
law there. I appear on behalf of the American Bar Association. I 
am a member of the council of the section on corporation, banking 
and business law, and I am chairman of its committee on State banks. 

At its midwinter meeting this year, 1957-—— 

The Cuarrman, May I interrupt you for a minute? 

Mr. Funk. Yes, sir. 

The Cuatrman. I don’t know whether you are aware of it or not, 
but this committee is considering seriously eliminating the word 
“banks” from the premerger notification bill. Would that change 
your your opinion ? 

Mr. Funk. If you tell me that is under serious consideration, I can 
pack up and go home, sir, because that is what I am advocating here. 

The CuHarrman. I mean eliminating banks from the premerger 
notification bill, but we would probably consider banks under a bill, 
separate and distinct from the premerger notification bill. 

Mr. Funk. I would like then, to say that the American Bar Asso- 
ciation at its midwinter meeting did pass a resolution which is reported 
in full in my statement, and which I won’t take your time to read. 
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The Cuarrman. I don’t mean to hurry you. 

Mr. Funx. Lappreciate that. 

And the purport of that resolution was that the bar association now 
favors a provision which constitutes section 23 of title I of the Finan- 
cial Institutions Act which is now pending before the Senate, rather 
than the approach to this problem which the association took a year 
ago when it endorsed House bill 5948 of the last Congress, which 
would have put banks under the asset provisions of the Clayton Act. 

The Cuarrman. In other words, you are opposed to that ? 

Mr. Funk. Yes; and that represents a change in the attitude of the 
association. 

We do feel, sir, that the approach which is being used by the Finan- 
cial Institutions Act is a preferable one. It came to the attention of 
our committee when the Fulbright bill was introduced in May of last 
year, which was after the association had acted. 

The Cuarrman. In other words, you want to leave the matter more 
or less in the hands of the Comptroller of Currency and the banking 
supervisors ¢ 

Mr. Fonx. We believe it ought to be left in the control of the Fed- 
eral agencies, and so far as the highly regulated banking business is 
concerned, the test ought to be one of ‘ ‘undue” rather than “substan- 
tial” lessening of competition. 

The CHarrman. You want to change the word “substantial” to 
“undue” ? 

Mr. Funx. To “undue”—not to change it but “undue” is the word 
used in S. 1451. 

The CuHarrman. You want to change “undue” ? 

Mr. Funk. No; we want to leave “undue” alone—whereas the House 
bills used the word “substantial” which is a word now used in the 
Clayton Act of course. 

The Cuarrman. Repeating what was said in the Senate several times 
the Comptroller of Currency, particularly, as well as the FDIC and the 
Federal Reserve Board, with whom you want to leave this authority, 
exclusively, never raised their finger, did little if anything to stem the 
tide of mergers of banks throughout the Nation. And records shows 
that there is a tremendous concentration of banking power in this land. 
But you still feel that despite their more or less indifference to that 
great concentration, you would want to leave it to those same agencies ? 

Mr. Funx. Well, if the Financial Institutions Act were adopted, 
then they would be charged with the duty, which they have not been 
specifically charged with before, and we believe they would properly 
perform that duty. 

The Crarrman. Those supervisory groups and particularly the 
Comptroller of the Currency never came up with a bill or a single 
suggestion, until the House passed the Celler bill of last year. Then 
they got busy because they got a little frightened. It was only when 
we directed condign criticism to those supervisory agencies that they 
bestirred themselves and did something. But all these years they were 
quiescent and almost indifferent to the tremendous concentration of 
banking power in this country. 

Mr. Funx. Well, sir, we appreciate that. And, of course, the bar 
association a year ago took the sosition that something should be done. 
Now, the question is, what reel 1anism should we follow? We believe 
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that the approach of the Fulbright bill which has now been carried 
into 8. 1451 is a preferable approach, and that the agencies, if that is 






















7 adopted, will be guided by it and will properly perform their functions. 
- Mi . Marerz. Mr. Chairman. 

- The Cuarrman. Mr. Maletz. 

ed Mr. Maerz. Mr. Funk, last year, as you have testified, the Amer- 
i ican Bar Association adopted a resolution favoring the passage of 
t. H. R. 5948, which was designed to amend section 7 of the Clayton Act; 
, is that right ? 

” Mr. Funk. Yes. 

Mr. Maerz. What section of the American Bar Association recom- 
we mended H. R. 5948 ? 
of Mr. Funk. That was recommended, sir, by the antitrust section. 
st Mr. Bergson, the delegate, testified at length before the Senate Judi- 
; clary Committee on the hearings on the three bills, S. 3341 and 3424 
re and H. R. 9424. 
ne The CuatrMan. So we have this anomalous situation, one branch 
d of the American Bar Association approved my bill of last year, 
a wherein we included banks within the Celler-Kefauver Act, and now 
” your branch of the American Bar association apparently is inclined 
er to disapprove. 

Mr. Funx. It is not a question of branches, sir. Our section and 
to the committee of which I am chairman, and the committee on national 
d banks, of which I am a member, were not consulted in 1956. When 
7 we did begin to review the matter-—— 

The Cuatrman,. Did your section consult with the antitrust section ? 

Mr. Funk. Yes, sir. 
ted The CHatrmMan. And did they change their mind? 
he Mr. Funx. They did, sir, because we had the support of their sec- 
: tion when this matter came again before the house of delegates at its 
08 midwinter meeting. So that this represents— _ 
om The CHatrMaNn. We haven’t heard anything from the antitrust 
y section. : ' 

: Mr. Funk. Well, I do not suppose, sir, that it would be appropriate 
aay for either section to do that. Nevertheless the matter was acted on 
nd. unanimously by the house of delegates after our resolution, the resolu- 
hat tion offered by our section, and our report had been reviewed by the 
= antitrust section. And I understand that the council of the anti- 
ed, trust section considered that and acted upon it and instructed their 
ae representative in the house of delegates to support us if we needed 
cv support. But when our resolution was offered at Chicago about a 
} month ago, why, no one challenged it, and we did not have to call on 
c the antitrust section to back us up. 
= The CHatrMAN. I am a little doubtful now as to where the Ameri- 
a can Bar Association stands. 
a Mr. Funk. Oh, it is quite clear, sir, that it stands behind the reso- 
“3 lution which is included in my report. That is the official action of 
of the association. aa 

The CuatrMan. But we were told last year, only a short time ago, 

} that the American Bar Association had an opposite view. 
we Mr. Funx. That was true last year, sir. And, as I said at the be- 
a ginning of my testimony, the resolution represents a change in the 


position of the American Bar Association. And it was so stated to 
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the house of delegates, that when we came to consider the existing 
legislation as compared—the legislation which was before the Con- 
gress a year ago compared it with the F ulbright bill, which was not, 
as I recall, introduced until M: iy of 1956, we then considered that the 
Fulbright bill was the better approach. That was fully presented 
to the house of delegates by the report of our section, of which I have 
copies if you would like to put that report in the record. That was 
supported by the council of the antitrust section, and it now represents 
the considered judgment of the American Bar Association on the ques- 
tion of the approach to bank mergers. 

Mr. Materz. Mr. Funk, what is the position of the American Bar 
Association with respect to a proposed amendment to section 23 of 
the financial institutions bill which would require the bank-super- 
visory agencies to obtain the views of the Attorney General with 
respect to the antitrust implications of a proposed merger? 

Mr. Funk. The question of whether reference to the Attorney 
General should be permissive or mandatory was not discussed in our 
report. It is not included in the resolution, and the American Bar 
Association did not take, therefore, any official position on it, and I] 
cannot speak for the American Bar Association on that point. I ean 
vouch—l can offer my individual view, but it would be merely my 
personal view on that question. 

Mr. Mauerz. Now, does the American Bar Association have any 
position with respect to the desirability of amending section 23 so as 
to include therein an antitrust saving clause ? 

Mr. Funk. I am not quite sure, sir, what you mean by the anti- 
trust—you mean the amendment that I think has been offered—— 

Mr. Maerz. A provision similar to that contained in section 11 of 
the Bank Holding Company Act, which would make crystal clear the 
fact that merger approval by a bank-supervisory agency would not 
preclude antitrust prosecution. 

Mr. Funk. The resolution, sir, again does not deal with that point, 
but our report, the report of the section offering the resolution, took 
the position that, if the supervisory agency approved, then that 
should grant immunity from further attack under the antitrust laws. 

Mr. Maerz. Why, then, didn’t the American Bar Association 
recommend amendment of the last paragraph of section 7 of the Clay- 
ton Act so as to immunize from prosecution a bank merger approved 
by the bank-supervisory agency ? 

Mr. Funk. Well, perhaps it should have gone to that extent, 

I can’t answer why it did not. 

Mr. Keattne. I am sorry I was a little late. But, as I understand 
it, the witness, Mr. Funk, does not take any position on the bill except 
with regard to banks; is that right ? 

The Crairman. We haven't heard him entirely. I take it that 
is it, 

Mr. Funk. I am limited, sir, to the bank provisions. The bar as- 
sociation has not changed its position on other parts of the bill. 
Now, Mr. Bergson, of the antitrust section, testified at length before 
the Senate Judici: iry Committee last year on certain other phases of 
the bills then before the Senate. 

The Cuatrman. Let me ask you this: Does the American Bar Asso- 
ciation favor the premerger-notification provisions of the bill? 
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Mr. Funk. No,sir. That was testified to by Mr. Bergson before the 
Senate a year ago. And there has been no change in the position of 
the bar association on that. 

Mr. Keatina. Mr. Bergson hasn’t testified here before us. 

The Cuarrman. You may proceed with your statement, Mr. Funk. 

Mr. Funx. Our position simply is, sir, that we favor the approach 
of the Financial Institutions Act; we favor the standard of requir- 
ing the agencies to consider whether the lessening of competition 
should be undue rather than substantial. Tt seems to us that the 
banking business is already so highly regulated by the Government 
that it is quite feasible to use a different standard than it would be 
among ordinary and less regulated business. We think also that 
there may be situations where what I might call the suabstantiality 
approach might block mergers that would be highly in the public 
interest, particularly where you had a bank which for one reason 
or another should be absorbed by another bank, where it would be 
definitely to the interests of the community and the public and the 
depositors to do that, and where, nevertheless, there might be some 
substantial lessening of competition. 

The CuarrMan. Of course, we covered all that in our report on the 
bill last year. 

Mr. Funk. Yes. But I believe, as I recall your report, you relied 
rather heavily on the International Shoe case, which talked about 
corporations which were re: ally on the verge of trouble. 

The Cramman. IT think you had better reexamine the report. We 
went way beyond the International Shoe case, way beyond it. 

Mr. Keatine. And I think it is probably no stretch of accuracy to 
say that the committee is unanimous in its feeling that there are often 
situations with regard to banks where it is necessary in the public 
interest to permit mergers which will have an effect on competition. 
In a smaller community a merger may be needed to save a shaky bank 
or to give better service to the community, or something of that kind. 
We have had much discussion on that and I think it is clear in the 
minds of all of us that that presents a peculiar situation. 

Mr. Funx. Then we are in accord on that point, sir, and the only 
question would be how is the best way to do it. Our feeling is that 
the Financial Institutions Act is a preferable approach. 

The Cuamman. Look what we have said in that report. This is 
page 5 of the report on H. R. 5948: 

On the same principle, the acquisition by a bank of the assets of another bank 
shall not be precluded where otherwise there would be a reasonable probability 
of the ultimate failure of the acquired bank, or where, because of inadequate 
management, the acquired bank’s prospects for survival seemed dim. 

In addition to the acquisition of the bank which otherwise would be faced 
with the possibility of failure, there are other circumstances in which, from a 
banking standpoint, the acquisition of a bank by another bank might be desir- 
able; as, for example, where the acquisition is the most practical means of 
dealing with a problem bank having inadequate eapital or unsound assets or 


where the acquired bank has no adequate provisions for management succes- 
sion. Also where several banks in a small town 

as Mr. Keating pointed out— 

are compelled by an overbanked situation to resort to unsound competitive prac- 
tices which may eventually have an adverse effect upon the condition of the 
banks, then a merger of two or more of the banks may well be in the public 
interest. The same principle applies where there are not adequate banking 
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facilities. These various situations are illustrative of the circumstances where 
the consummation of the transaction would not be contrary to the public interest. 

And that is only a few of the paragraphs that we have inserted. 

Mr. Funk. We are obviously in accord in our objectives, then, and 
only have to worry about means. Now, it would trouble me if I were 
asked to advise people contemplating a merger in a situation like that, 
where the desirability was clear, but where immediate failure was not 
imminent and there might be a subject of argument. It would worry 
me to have to construe the word “substantially” in the light of the 
International Shoe case, which seems to turn on a very desperate 
situation. 

The CuHatrman. We are not talking about the International Shoe 
Co. in these paragr aphs I read. 

Mr. Funx. I realize you are not, sir, but the Supreme Court was 
construing the term “substantially.” 

The CruatrmMan. We have made a statement which was subsequent 
to the time of the Supreme Court in International Shoe and the Court 
would have to take into consideration the legislative history of the 
act; they would have to take into consideration what was put in the 
report. 

Mr. Funk. The Supreme Court would be in a much better position, 
sir, if in that situation it were dealing with—if Congress had so clearly 
indicated its change by, instead of using the word “subst: tially,” 
using the word “undue.” Then there would be no question about it. 

Mr. Maerz. Mr. Funk, your position, as I understand it, is this: 
That a bank merger which tends unduly to monopoly should be de- 
clared by the Congress to be against the public interest ; is that correct ? 

Mr. Funk. Yes, sir. 

Mr. Marrrz. Then it is your position that a bank merger which 
tends to monopoly sliould, in effect, be declared by the Congress to 
be in the public interest ? 

Mr. Funk. I can conceive of mergers in that situation where it 
might be in the public interest, because of the imminent failure of a 
c ompetitiv e bank. 

Mr. Materz. Forgetting about the failing company doctrine which 
is covered by International Shoe, is it your position that a bank 
merger which tends to monopoly should be declared by the Congress 
as being i in the public interest ? 

Mr. Funk. Not without the qualification—not without some quali- 
fication, sir. I think the word “undue” is a proper qualification. 

Mr. Maerz. That isn’t responsive, sir. I would like to repeat the 
question, if I may. Is it your position, forgetting about the f failing 
company doc ‘trine, which was clearly enune iated by the Supreme Court 
in the International Shoe case, that Congress should in effect declare, 
in the public interest, a bank merger w hich tends to monopoly ¢ 

Mr. Funk. Well, I have difficulty, sir, answering that question cate- 
gorically yes or no, because I would not want to see C ongress say a 
bank merger which tends to monopoly is in the public interest, ‘al- 
though I think one might be in the public interest under certain 
circumstances. 

Mr. Maerz. When you advocate this change in the standard, when 
you would have Congress prohibit only a bank marger which tends 
unduly to create a monopoly, aren’t you in effect saying that a bank 
merger which tends to monopoly should not be proscribed ? 
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Mr. Funk. We are saying, sir, that there might be some bank 
mergers where there should be a balancing of factors, where there 
might be a tendency to create a monopoly, but there may be other 
considerations which should be weighed to see whether that tendency 
is or is not undue. And the persons to make that weighing are the 
various Federal agencies which have supervision over banks. 

Mr. Maerz. Now, the Attorney General has testified that the 
standard that you propose pays only lip service to competitive enter- 
prise. Do you have any comment on that ? 

Mr. Funk. Simply that I do not agree with the Attorney General on 
that point. I think it is a very definite standard. I agree it is a 
lower standard, but I think it is one that the Comptroller, the Board 
or the FDIC can apply. And I certainly do not think that it pays 
only lip service. I think it is a standard which can be practically used 
and which will benefit the public. 

Mr. Maerz. Is there any precedent for the standard which you 
propose ? 

Mr. Funk. Not that I know of. 

Mr. Maerz. It is a brand new standard? 

Mr. Funx. So far as I know, it is a brand new standard, and I am 
testifying on that assumption. 

The CuarrmMan. You wouldn’t want to change the Clayton Act to 
substitute “undue” for “substantial” would you? 

Mr. Funk. No, sir. 

The CHarrman. You just want to make this exception in the case 
of banks? 

Mr. Funk. Because banks are such a highly regulated industry, 
and they are already so supervised and have such unique features that 
I think it is perfectly permissible and desirable—— 

The CuHarrman. How about other regulated industries? The anti- 
trust laws apply to other regulated industries like communications, 
television, radio—— 

Mr. Funx. I don’t want to rule out the fact that there may be— 
I don’t say there are, I don’t know—there may be other industries- 

The Cuairman. You say because banks are regulated, therefore 
there should be a change. There are other regulated industries, too. 
Why shouldn’t they have the benefit of the change ? 

Mr. Funk. I think—it seems to me, sir, that the manner in which 
the banking industry is regulated is different and unique from any 
other business. 

The CHatrMan. It is so unique that we have had during the last 20 
years a great wave of concentration via mergers. That was under 
so-called regulation of banks. 

Mr. Funk. Well, we are all in agreement that there must be some 
form of regulation. And the only two issues, really, the only major 
issues are, what standard should be applied and who should apply 
the standard. We are not saying that the bank merger should be 
unregulated, we are only talking about how it shall be done. 

Mr. Maretz. Mr. Funk, you are familiar, are you not, with the 
fact that the test for acquisitions by bank holding companies is 
whether or not the acquisition may substantially lessen competition ? 

Mr. Funk. Yes, sir. 

Mr. Maerz. Why should the Congress distinguish between acqui- 
sitions by bank holding companies and acquisitions by banks ? 





352 PREMERGER NOTIFICATION 


Mr. Funx. It seems to me, sir, that when you are dealing with 
merely the : aeuuioen of control of a bank through purchase of its 
stock, you are in the area that is like that of other corporations, and 
the same test may be applied. When you come, however, to the merger 
of two banks themselves, then you get into this area of a highly regu- 
lated business where it seems to me the undue test is the better one. 

Mr. Maerz. You are familiar, are you not, with the fact that hold- 
ing companies are set. up to accomplish mergers of banks? 

Mr. Funk. Well, they are set up to acquire common control of a 
number of banks. 

Mr. Materz. So the end result is that the subsidiary banks in the 
holding company system are in effect merged via the holding-company 
device, isn’t that correct / 

Mr. Funk. No; I would not say it was correct, sir, because the banks 
themselves which are members of the holding company chain retain 
an individual identity, and they still are the institutions in which the 
depositors put their money, and they are the institutions with whom 
the public deals. The public, except as it may invest in the stock of 
a holding company, doesn’t deal directly—it isn’t very much involved. 

Mr. Materz. Aren’t the banks in a holding-company system con- 
trolled by one common management? 

Mr. Funx. Of course. You are getting into an area with which 
I have no personal familiarity. So far as I know, there are no bank 
holding companies operating in Pennsylvania, and all I know about 
bank holding companies, therefore, is what I have read about the cur- 
rent efforts to establish a bank holding company in New York, and 
about chains of bank holding companies with which I have had no 
personal experience. 

Mr. Maerz. Do you feel that there is any basic distinction bet ween 
a branch bank and a subsidiary bank in a ‘holding- company system? 

Mr. Fun. Yes; I do, sir. I think there is a distinction between 
the branch of a bank in a given community—take your Philadelphia 
banks which have branches, which are permitted to have branches in 
Philadelphia, and under certain circumstances, in the adjoining coun- 
ties—I think there is a good deal of difference between their operations 
and the operations of a holding company which might control banks 
throughout a single State or possibly throughout a whole region of 
several States. 

Mr. Maerz. Your position comes down to this, does it not, that 
there should be a distinction between a bank merger accomplished via 
a holding company device and a bank merger accomplished without 
the use of a holding company ? 

Mr. Fun. Well, let me put it this way. I think that is correct. 
[ am not advocating anything with respect to holding company legis- 
lation, though; that is outside the position of the American Bar Asso- 
ciation, and it is outside my personal experience. And I just want to 
disclaim anything I really say about bank holding companies on both 
those grounds. I simply didn’t quarrel with your statement that it 
was proper to apply the same test to bank holding companies as 1s 
applied to other mergers. I am only talking about the merger of two 
operating banks receiving deposits from the public. 

Mr. Maerz. Then, the point is this, as T understand your position: 
Insofar as mergers of banks via the holding company device is con- 
cerned, you would not object to the “substantially” test, but in respect 
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of bank mergers accomplished without the utilization of the holding 
company devi ice, you would advocate the “undue” test? 

Mr. Funk. Yes, sir. 

The Cuairman. At present the law is that where a bank acquires 
another bank by acquisition of stock, section 7 of the Clayton Act 
applies? 

Mr. Funk. Yes. 

The Cuatrrman. Where the acquisition is by assets, it doesn’t apply. 
And you want to keep it so? 

Mr. Funk. I am perfectly willing to keep it so because under exist- 
ing legislation national banks and banks in the community from which 
I come can’t use the other vehicle. 

The Cuamman. Then you are willing to accept the situation as it 
is today, namely that where the acquisition is by stock, have section 7 
apply, but where the acquisition is by assets, section 7 shouldn’t apply. 

Mr. Funk. I am not sure that it is a logical distinction, sir, I am 
only saying that it is of no practical importance, and that is the reason 
I don’t advocate any change with respect to stock ow nership. 

The Cuamman. Only because the banks don’t use that vehicle to 
merge ¢ 

Mr. Funk. They are forbidden by law to use it, and therefore it is 
an academic matter, as under existing legislation. 

The Cuatrman. No further questions, Mr. Funk. 

Mr. Funk. It has been a privilege to appear here, Mr. Chairman. 

The CuarrmMan. We are glad to have you. And we will put your 
statement in the record. 

(The prepared statement of Mr. Funk is as follows:) 


STATEMENT OF CARL W. FUNK, AMERICAN BAR ASSOCIATION 


My name is Carl W. Funk. I reside in Philadelphia, Pa.; I come here on 
behalf of the American Bar Association. I am a member of the council of its 
section of corporation, banking and business law, and I am chairman of its com- 
mittee on State banks, which works very closely with its committee on national 
banks. 

At its midwinter meeting, the American Bar Association, by unanimous action 
ot its house of delegates, adopted the following resolution on February 19, 1957: 

“Resolved, That the American Bar Association recommends to the Congress 
that, instead of legislation amending section 7 of the Clayton Act by extending 
the asset provisions to banks, banking associations, and trust companies, legis- 
lation be enacted amending the Federal Deposit Insurance Act by prohibiting 
the merger or consolidation of any insured bank with any other insured bank, 
or the acquisition of the assets of or assumption of the deposit liabilities of 
any other insured bank without the prior written consent of the Comptroller of 
the Currency, the Poard of Governors of the Federal Reserve System, or the 
Federal Deposit Insurance Corporation, depending upon the status of the result- 
ing, acquiring or assuming bank as a national bank, a State member bank, or a 
nonmember insured bank; and providing that the appropriate agency shall take 
into consideration whether the effect of the merger, consolidation, acquisition “4 
assumption may be to lessen competition unduly or to tend unduly to create ¢ 
monopoly. 

“Resolved, That the officers and councils of the sections of antitrust law and 
of corporation, banking and business law, be directed to urge legislation embody- 
ing the foregoing principles upon the proper commiitees of Congress.” 

The resolution was offered by the section of corporation, banking and business 
law and had the support of the section of antitrust law. 

The resolution reflects a change in the position of the American Bar Associa- 
tion during the past year. At its midwinter meeting in 1956 the association had 
adopted a resolution recommending that legislation be enacted the effect of which 


would be to amend section 7 of the Clayton Act by extending the asset provision 
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to banks. It proposed that this result be accomplished by a statute such as 
H. R. 5948 of the 84th Congress. 

After the 1956 midwinter meeting had ended, S. 3911 was introduced into the 
84th Congress. The provisions of this bill have now been incorporated as section 
23 of title III of S. 1451 of the 85th Congress, the Financial Institutions Act of 
1957. The committee on State banks, of which I am chairman, and the com- 
mittee on national banks, of which Vermont Hatch, Esq., of New York City, is 
chairman, then reviewed all of the legislation affecting bank mergers which had 
been proposed during the 84th Congress and concluded that the approach em- 
bodied in S. 3911 and carried forward in S. 1451 was the most desirable one from 
the point of view of banks, their depositors, and the public in general. The com- 
mittee on State banks, by a vote of 16 to 0, the committee on national banks, by 
a vote of 12 to 0, and the council of the section of corporation, banking and 
business law, by a vote of 9 to 0, recommended the foregoing resolution to the 
association for adoption. The resolution was then referred to the council of the 
section of antitrust law, which determined to support it when it was presented to 
the house of delegates. It was accordingly proposed by our section on February 
19, 1957, and was unanimously adopted by the house of delegates. It thereby 
became the official action of the association. 

We believe that it would be unfortunate to include banking institutions in 
legislation amending the Clayton Act so as to increase the scope of its appli- 
cation to all bank mergers. In our opnion, mergers of banking institutions can 
be more effectively regulated in the interest of depositors, shareholders, and the 
public in general, by amending existing legislation affecting banks, rather than 
by extending legislation applicable to corporations of all kinds. In our judg- 
ment, such mergers should be under the jurisdiction of the governmental bodies 
having general supervision over banking matters, that is, the Comptroller of 
the Currency, the Board of Governors of the Federal Reserve System, or the 
Federal Deposit Insurance Corporation, depending on the status of the parties 
to the merger. We think it desirable that bank mergers be subjected to the prior 
approval of the cognfiizant supervisory agency and that once this approval has 
been given, the merger itself should thereafter be immune from attack. Any 
legislation that would permit an attack on an approved and consummated bank 
merger and which could be used to force a division of the resulting institution 
into its original parts would be dangerous to bank depositors and to the public. 

We do not oppose the application of the “substantiality standard” applied by 
the Clayton Act to the merger of ordinary business corporations. However, we 
do not consider that every merger of banks, the effect of which may be substan- 
tially to lessen competition or to tend to create a monopoly, should necessarily 
be forbidden. We concur on this in the views of Senator Fulbright as set forth in 
his letter to Senator O’Mahoney, dated May 16, 1956, which is set out on pages 7 
and 8 of the hearings on S. 3341, S. 3424, and H. R. 9424, where he pointed out 
a number of situations where it may be in the public interest to permit a merger 
to be consummated even where it has just that effect. 

We recognize that the Supreme Court of the United States in International 
Shoe Co. v. Federal Trade Commission (280 U. S. 291 (1930)) has allowed cer- 
tain leeway under the Clayton Act in situations where one corporation is taking 
over another whose resources are so depleted and whose prospects of rehabilita- 
tion are so remote that it is faced with the grave probability of business failure, 
and has said that such a takeover does not substantially lessen competition or 
restrain commerce within the intent of the Clayton Act. However, we can fore- 
see many situations where it would be highly desirable from the point of view 
of the public to permit one bank to take over another before the latter has 
reached the desperate condition described by the Supreme Court, but where 
the effect of a beneficial merger might nevertheless be substantially to lessen 
competition between the two institutions. 

We feel that in the banking field, the standard now proposed by the Financial 
Institutions Act is a more desirable one and more in the public interest than the 
one now contained in the Clayton Act, which both H. R. 264 and H. R. 2143 would 
apply to mergers of banking institutions. 


The Cuamman. Mr. Bergson submitted a communication to the 
committee on behalf of the American Bar Association, and we will 
put his communication in the record at this point, and also a resolu- 
tion adopted by the house of delegates upon recommendation of the 
council of the section of corporation, banking, and business law. 
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(The communication of Mr. Bergson referred to and the resolution 
are as follows:) 


AMERICAN BAR ASSOCIATION, 
SECTION oF ANTITRUST LAw, 
Washington, D. C., March 20, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee of the 
Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


DeaR Mr. CHAIRMAN: As vice chairman of the section of antitrust law of the 
American Bar Association, I have been asked to present to your committee the 
views of the American Bar Association concerning H. R. 264 and H. R. 2148 of 
the 85th Congress. These bills deal essentially with three aspects of the merger 
question: (1) Extension of section 7 of the Clayton Act to include asset acqui- 
sitions by banks; (2) premerger notification with a compulsory waiting period ; 
and (3) enlargement of the enforcement authority of the Federal Trade Com- 
mission. 

The American Bar Association opposes premerger notification but favors 
enhancement of the Federal Trade Commission’s antimerger enforcement author- 
ity. Its recommendations in these respects were adopted by the house of dele- 
gates on February 21, 1956, after overwhelming endorsement by the Clayton 
Act committee of the section of antitrust law and approval by the council of the 
antitrust section. On the bank-merger question, the American Bar Association 
favors vesting jurisdiction in those Government agencies specializing in bank- 
ing matters, rather than including banks under the general provisions of sec- 
tion 7 of the Clayton Act. The association’s recommendation in this regard was 
approved by the house of delegates in February of this year upon the joint 
recommendation of the section of corporation, banking, and business law, and 
the section of antitrust law. 

BANK MERGERS 


a 


H. R. 264 and H. R. 21483 would extend the provisions of section 7 of the 
Clayton Act governing prohibited asset acquistion to banks, banking associations 
and trust companies. At present, section 7 applies to both stock and asset ac- 
quisitions by corporations other than banks, but covers only stock acquisitions by 
banks. The American Bar Association believes that jurisdiction over bank 
mergers should not turn on the distinction between acquiring stock and acquir- 
ing assets. Rather than including both forms of acquisition under section 7, 
however, the association believes that legislation should be enacted amending 
the Federal Deposit Insurance Act along the lines of S. 1451 so as to prohibit 
the merger or cousolidation of any insured bank, or the acquisition of the assets 
of or assumption of the deposit liabilities of any other insured bank without the 
prior written consent of the Comptrotlier of the Currency, the Board of Governors 
of the Federal Reserve System or the Federal Deposit Insurance Corporation, 
depending upon the status of the resulting, acquiring or assuming bunk as a 
National bank, a State member bank, or a nonmember insured bank; and pro- 
viding that the appropriate agency shall take into consideration whether the 
effect of the merger, consolidation, acquistion or assumption may be to lessen 
competition unduly or to tend unduly to create a monopoly. Such specialized 
jurisdiction would, in the association’s view, more effectively regulate bank 
mergers in the interests of depositors, shareholders, and the public. 


COMPULSORY WAITING PERIOD AFTER PREMERGER NOTIFICATION 


The pending bills would each require mandatory notice to the Government in 
advance of proposed mergers and acquisitions in those cases in which the com- 
bined assets of the merging corporations exceed $10 million. After such notice, 
a 60- or 90-day waiting period would have to expire before the merger or acquisi- 
tion could be consummated. During this period, information relevant to deter- 
mining the merger’s legality would have to be furnished to the Government. 
Failure on the part of the Government to object within the prescribed waiting 
period to any proposed merger or acquisition would be without prejudice. The 
Government would remain free at any time to institute legal action to dissolve the 
merger, or otherwise attack the transaction. 

In the considered opinion of,the American Bar Association the antitrust en- 
forcement benefits, if any, from mandatory notification and a compulsory waiting 
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period are vastly outweighed by the burdens imposed. We recognize the wide- 
spread concern over the recent increase in the volume of industrial and bank 
mergers. It is our view, however, that a statutory prohibition against com- 
pleting a merger for a specified period of time will unreasonably hamper mergers 
having no anticompetitive effect and will have no appreciable impact on those 
mergers which do not have the prescribed effect. When the consequences to 
private parties of the 2 or 3 months’ delay following premerger notification are 
considered, the inevitable conclusion is that too much of a price is being exacted 
for too little gain. Coming at the conclusion of an extended period of negotiation 
and ironing out of all economic details, the compulsory waiting period may well 
upset the proverbial applecart. As your committee can well appreciate, the 
success of business transactions often hinges upon the speed with which they 
can be carried through. Tax advantages may evaporate if the waiting period 
runs past the year’s end. Contracts which the parties could handle only if 
merged may be lost. Many complex considerations and arrangements must be 
worked out before combining corporations can satisfactorily resolve the practical 
problems involved in a million or $10 million merger or acquisition. These coin- 
plexities multiply once news or rumors of the merger spread. Key personne! 
in the merging concerns must be reassured or apprised of their prospective 
status, Customer and supplier relations create added concern. To interpose 
an additional two or three months’ delay may often be expected to cause so 
many difficulties that the entire transaction will fail. Judge Barnes, when testi- 
fying before your committee over a year ago, recognized this when he stated 
that: “The 90-day premerger requirement, we believe, will by itself spoil a few 
business mergers.” 

If, on the other hand, the waiting period expires without any action on the 
part of the enforcement authorities, the damaging delay to the merging parties 
will in no way have been offset. They must still proceed at their own risk. 
Even if the proposal furnished to the Government is carried through without 
change, the enforcement agencies are free at any time to bring an action for 
divestiture or dissolution. 

An additional difficulty with the concept of compulsory delay is the establish- 
ment of a dollar test for determining when the statute shall be applicable. Any 
test drawn in terms of dollars alone is incompatible with modern standards of 
antitrust administration which look not to size but to the competitive criteria of 
market effect, irrespective of whether the industry concerned be large or small. 

Much stress has been laid on the advisability of providing a method whereby 
the enforcement agencies will learn of a proposed merger in sufficient time to 
stay its consummation. It has been claimed that once a merger is consummated 
it may remain unchallenged because of the difficulty of undoing it. I am aware 
of no significant case, either under section 7 of the Clayton Act or sections 1 or 2 
of the Sherman Act, where the relief of divestiture or divorcement was denied 
solely because of a scrambled corporate setup. Moreover, existing sources of 
premerger information seem adequate and the Government neither has been nor 
is likely to be significantly hampered without a mandatory notification law. 
Almost every proposed or rumored merger and acquisition of consequence is 
currently reported in the trade or financial press. The necessity for stockholder 
meetings to pass on merger agreements, coupled with other premerger formali- 
ties, normally provide the Government with additional notice of prospective 
mergers. Compulsory notice would rarely provide the Government with news 
of a merger not otherwise brought to its attention. To my knowledge, no 
proponent of this legislation has cited any significant merger the legality of 
which went unchallenged because of lack of notice. Techniques for ferreting 
out and studying contemplated mergers now used by the enforcement agencies 
should be sufficient for effective enforcement of existing antimerger laws. 

The essential vice in the compulsory delay scheme is that, when practically con- 
sidered, it is antimerger in character. It appears to be clearly directed at the 
reduction or elimination of mergers, good as well as bad, rather than at aiding 
in the enforcement of the antitrust laws by preventing only these mergers which 
are unlawful. We are confident that this committee is aware and appreciative of 
the desirable role, social and economic, which mergers may play in our free- 
enterprise system. They usually represent a normal growth process in business 
life and frequently, if not most often, are the product of and tend to promote 
competition. Yet the concern which besets us is that the compulsory delay pro- 
posals pending before this committee will, without trial or judicial determination, 
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frustrate, hinder, or prevent by the sole medium of delay many business trans- 
actions which in no way contravene the language or spirit of our antitrust laws. 
The proposed legislation would serve only to transform the Department of Justice 
and the Federal Trade Commission into regulatory agencies much akin to the 
ICC and the CAB. It was to avoid regulation such as this that the antitrust 
laws were adopted. 

Perhaps the best indications of the relative importance of the benefits and bur- 
dens stemming from the pending bills can be found in the Justice Department’s 
own statistics. They show that of 1,900 merger cases which the Department 
of Justice reviewed between January 1953 and January 1956, only 110 merited 
more than cursory investigation and only 6 were challenged in the courts. We 
recognize, of course, that these figures do not reflect the merger plans which 
were discontinued because of Justice Department opposition. But they do point 
up sharply the fact that only a tiny proportion of all mergers are of even doubtful 
legality. And they confirm our view that the pending proposals would hinder 
a tremendous number of corporations and transactions in their normal, lawful 
course, solely for the purpose of providing the Government with data which 
existing procedures already afford it about a few doubtful mergers. 


FEDERAL TRADE COMMISSION INJUNCTIONS 


The pending bills would each confer upon the Federal Trade Commission 
authority coextensive with that now vested in the Department of Justice to 
seek a district court temporary restraining order or a preliminary injunction 
against a proposed merger or acquisition. If the injunction should issue, the 
bills, although differently phrased, would empower the Commission to proceed 
to issue a complaint, and to hear and decide the case before the merger is con- 
summated. The American Bar Association recommends passage of this proposal 
to strengthen existing antitrust enforcement procedures. 

Under the current text of section 11 of the Clayton Act the Commission may 
take remedial action only after first completing an administrative proceeding 
which adjudicates the merger illegal under section 7. On the other hand, the 
Justice Department—and even private parties—now may petition Federal dis- 
trict courts to enjoin the consummation of mergers believed to be illegal in order 
to avert irreparable injury. Because Congress envisioned coordinate enforce- 
ment by the Federal Trade Commission and the Justice Department of section 7 
of the Clayton Act, the American Bar Association believes that the grant of 
coextensive authority to the Federal Trade Commission would enable it to 
discharge more efficiently its enforcement responsibilities over mergers and would 
accomplish antitrust enforcement without the unnecessary hardships which the 
compulsory delay proposals previously discussed would impose. 

It would be appreciated if this letter could be made a part of the permanent 
record of your committee’s hearings on H. R. 264 and H. R. 2143. 

Respectfully submitted. 

HERBERT A. BERGSON. 


RESOLUTION ADOPTED BY THE HOUSE OF DELEGATES, AMERICAN BAR ASSOCIATION, 
Upon RECOMMENDATION OF THE COUNCIL OF THE SECTION OF CORPORATION, 
BANKING AND BUSINESS Law, FEBRUARY 19, 1957 


Resolved, That the American Bar Association recommends to the Congress that, 
instead of legislation amending section 7 of the Clayton Act by extending the 
asset provisions to banks, banking associations, and trust companies, legislation 
be enacted amending the Federal Deposit Insurance Act by prohibiting the merger 
or consolidation of any insured bank with any other insured bank, or the acquisi- 
tion of the assets of or assumption of the deposit liabilities of any other insured 
bank without the prior written consent of the Comptroller of the Currency, 
the Board of Governors of the Federal Reserve System, or the Federal Deposit 
Insurance Corporation, depending upon the status of the resulting, acquiring or 
assuming bank as a national bank, a State member bank, or a nonmember insured 
bank; and providing that the appropriate agency shall take into consideration 
whether the effect of the merger, consolidation, acquisition, or assumption may 
be to lessen competition unduly or to tend unduly to create a monopoly. 
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Resolved, That the officers and councils of the sections of antitrust law and of 
corporation, banking, and business law, be directed to urge legislation embodying 
the foregoing principles upon the proper committees of Congress. 

I hereby certify that the above is a true and correct copy of a resolution 
adopted by the house of delegates of the American Bar Association at its meeting 
on February 19, 1957. 

JOSEPH D. STECHER, Secretary. 

Dated March 15, 1957. 

The CHairMAN. Our next witness is Mr. Ellsworth C. Alvord. 

Mr. Alvord, we are glad to have you withus. You are not a stranger 
to this committee. 


TESTIMONY OF ELLSWORTH C. ALVORD, ACCOMPANIED BY FRED 
W. PEEL, AMERICAN MINING CONGRESS 


Mr. Anvorp. Thank you, Mr. Chairman. It is a privilege to be 
here. 

May I ask permission to insert in the record my written statement ? 

The CHAtrMAN. Yes,sir. You have that privilege. 

(The prepared statement of Mr. Alvord is as follows :) 


STATEMENT BY ELLSWorRTH C. ALVORD, THE AMERICAN MINING CONGRESS 


I am appearing today on behalf of the American Mining Congress, a national 
organization representing all branches of the mining industry. 

The American mining industry is completely opposed to the principle of requir- 
ing corporations to delay normal business transactions because of a blanket, 
Government-imposed, prior-notice law. Before discussing the general effects of 
the so-called premerger-notification provisions of H. R. 264 and H. R. 2148, 
however, I will show how the mining industry is peculiarly and vitally affected 
by these provisions. 

For purposes of this statement I will address myself primarily to the provisions 
of H. R. 2148, although my comments will apply generally to both bills and I 
will be glad to answer questions regarding either of them. 


EFFECT ON DEVELOPMENT OF NATURAL RESOURCES 


Entirely aside from the actual mergers and consolidations at which the 
bill is directed, it seems clear that it would apply to acquisitions by a mining 
company of what is really its stock in trade; namely, the mineral deposits it 
mines. Consequently the American Mining Congress is especially concerned 
with the threat which H. R. 2143, as now written, presents to the development 
of our mineral resources. If a prior-notification bill is to be enacted, it must 
certainly be amended to avoid needless interference with mineral development. 

The problem is one peculiar to industries whose production is from wasting 
assets. To a mining company its mineral reserves in the ground have exactly 
the same economic function as the inventory or stock in trade on the shelves 
of a grocery store. The grocery must replace its stock in order to stay in busi- 
ness, and, while it is not as obvious, a mining company must do exactly the same 
thing. 

The ordinary stock-in-trade situation has been recognized and met in H. R. 
2148 by excluding acquisitions of assets consisting of “stock in trade used in 
the ordinary course of the transferring corporation’s business” in determining 
whether assets are acquired in excess of the $2 million exemption. Similar 
treatment is needed for precisely the same reasons for acquisitions by mining 
companies of mineral deposits to replace their constantly dwindling mineral 
reserves—their stock in trade. 

Mining is a wasting-asset industry and is constantly depleting the mineral 
resources contained in the ground. To continue in business it is essential that 
a mining company acquire new reserves to replace the minerals which are thus 
being consumed. It must discover or acquire a ton of minerals to replace each 
ton that is taken from the ground. This can be done in two ways—by actual 
exploration for and discovery of new mineral deposits, or by acquisition of 
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partially developed mineral properties which can be brought into production 
as needed to replace those mines which become exhausted. LEssentialiy, the 
acquisition of undeveloped or partially developed mineral properties merely 
affords the means by which the industry can continue to produce the basic 
products which we all use and need every day, and such acquisitions do not 
have the effect of lessening competition or of tending toward monopoly. 

No one. questions the vital role which a strong and healthy mining industry 
has in the maintenance of an effective national defense. Any legislation which 
places roadblocks in the way of the accomplishment of this goal is not in the 
national interest. 

H. R. 2143 would seriously reduce the ability of the mining industry to meet 
our needs, both for national defense and for the economy in general. The 
proposed legislation would complicate and reduce the opportunity for small- 
mining concerns, who discover mineral deposits but are not in a position to 
develop them, to dispose of such properties, and would thus discourage new 
mineral-resource discoveries. Furthermore, to the extent that it prevented 
firms with experience, capital, and technical knowledge from acquiring un- 
developed or partially developed mineral properties, it would seriously curtail 
the development of the Nation’s mineral resources. 

We recognize, of course, that it is possible for a merger of large, operating, 
mining corporations to result in a situation in which there might be a sub- 
stantial lessening of competition. We realize, therefore, that the mining in- 
dustry would have no more justification for asking for a blanket exemption from 
the prior-notification provisions, if any such provisions are enacted, than weuld 
any other industry. Consequently. we have prepared language designed to permit 
the mining industry to continue its normal operations by making the necessary 
acquisitions of its stock in trade, but without providing any special exemption 
for mergers of mining companies as sueh. 

This has been done by distinguishing between the acquisition of mineral 
reserves, for which there is no reason to require prior notification, and acquisi- 
tion of fully developed mining operations which would be treated in the same 
manner as operating businesses in any other industry. The exemptions already 
contained in the bill for minimum dollar amounts of acquisitions, while helpful 
to some degree, are not really responsive to this point. The distinction which 
is required is not one based on size, but one between the acquisition of a going 
business and the acquisition of mineral reserves. Specifically, we propose that 
H. R. 2143 be amended by adding, on page 6, after line 12, the following additional 
exemption paragraph : 

“(11) Any acquisition of (i) stock or other share capital of a corporation, 
the principal assets of which consist of undeveloped mineral or mining prop- 
erties or partially developed mineral or mining properties, or consist of interests 
in such properties, or (ii) the whole or any part of such undeveloped or partially 
developed mineral or mining properties or interests in such properties.” 

The American Mining Congress explained this peculiar problem of the mining 
industry to the Antitrust Subcommittee of the Senate Judiciary Committee last 
year when it had H. R. 9424 under consideration. As a result, the report of the 
Senate Judiciary Committee on H. R. 9424 listed, among other items, the follow- 
ing as an example of a situation which had been called to its attention, in 
which exemption from the prior-notification provisions was both necessary and 
desirable because it was so remote from the type of transaction to which see- 
tion 7 of the Clayton Act was intended to apply : 

“Acquisitions of timberlands or oil or other mineral properties, which are not 
in commercial production, * * *.” 

The Senate Judiciary Committee stated that a strong justification existed for 
exemption for many of the types of transactions which had been ¢alled to its 
attention, but it said, “because of the large number of such exemptions which 
appeared to be required, however, as well as the inadvisability of attempting to 
frame statutory language to accommodate the variety and complexity of the 
situations involved, the present bill, while going somewhat beyond the House bill 
in this respect, does no tattempt to meet by specific reference in the statute all 
of the situations for which it recognizes exemption to be merited.” [Fmphasis 
supplied. | 

It is obvious from the record of the hearings before the Senate Antitrust 
Subcommittee and from the Senate Judiciary Committee’s report on H. R. 
9424 last year that the subcommittee and the full committee did not have time 
to draft suitable language to cover certain situations which clearly called for 
exemption. Therefore, the committee was forced to resort to the time-saving ex- 
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pedient of giving these situations favorable mention in its report and instructing 
the administrative agencies to use their power to waive notice and waiting 
period requirements liberally. 

The Senate committee was forced to be rushed in its consideration last year. 
Fortunately, there is ample time now to consider the statutory language needed 
to provide an exemption for acquisitions by the mining industry of its stock in 
trade. Consequently, there is no need to leave this problem to the vagaries of 
administrative regulations on waiver of notice. It is a problem of vital im- 
portance to the mining industry, and, if a premerger notification bill is enacted, 
we earnestly urge that you insert specific language in the statute to meet this 
situation. 

GENERAL EFFECTS OF THE BILL 


Requiring corporations to delay normal business transactions because of a 
blanket, Government-imposed prior notice law is unnecessary. It is wrong in 
principle. It would prevent ordinary business transactions without a showing 
by any Government agency of even a prima facie case of interference with com- 
petition. The prior notice provisions of H. R. 2148 do not change the tests of 
the legality of a merger. Ostensibly, these provisions are merely procedural. 
Actually, the effect is a broad attack on all mergers—good and bad alike— 
through creation of a procedural barrier which would block more good mergers 
than bad ones. 

It is important to remember that all mergers are not bad. There are good 
economic reasons why most mergers occur. Each party has something which 
the other needs. It may be management, or possibly an organization with tech- 
niques or know-how which cannot be obtained merely by hiring new personnel. 
It may be a specific physical asset. In the mining industry, it is frequently a 
potentially valuable but undeveloped mineral deposit. It may be better financ- 
ing—smaller businesses, and especially smaller mining enterprises, are finding 
it more and more difficult to borrow the money they need. 

If all mergers were banned we would be deliberately handicapping our free 
enterprise system—freezing it into uneconomic, inefficient, costly, and perhaps 
monopolistic patterns. We would be saying that our resources are not to be 
used where they will produce the best results. Instead of permitting an efficient 
allocation of resources through the free operation of our price economy, we 
would be singling out one method of growth of aggressive and healthy individual 
enterprise, by merger, for condemnation, merely because merger has become a 
bad word. 

The proposal is not a mere procedural provision calling for the reporting of 
information to the Government after the event. If only this were involved 
business could comply, at a cost, and the Government could see how much use- 
less information was collected before revising the law. It would mean more 
paperwork, and, unfortunately, industry is already loaded down with that. 

However, by requiring notification before the event and imposing a 2-month 
waiting period, H. R. 2148 promises to block the normal conduct of business 
operations. Business transactions cannot wait for 2 months. Therefore, instead 
of giving the Government advance information, the bill would operate to pre- 
vent countless transactions altogether. And notwithstanding the efforts which 
have gone into devising the list of 10 exemptions in the bill, it still covers in- 
numerable business transactions which are not even remotely related to mergers. 

In its present form H. R. 2143 would have the following results : 

1. It would encourage speculation and guarantee profits for arbitragers, brok- 
ers, and strikers.—Even if the bill is amended to provide a penalty for un- 
authorized disclosure by Government employees of information submitted, there 
would be a continual flow of rumors. The stock market would provide a field 
day for speculators at the expense of investors. 

The arbitragers, who specialize in trading on small variations in stock prices 
from the ratio of exchange in an expected merger, would profit. 

The brokers would profit, because rumors, leaks, and speculation increase stock 
market activity, and their profit is a guaranteed percentage of all market trans- 
actions. 

Strikers would profit, because they would have advance information of the 
corporations to raid—those they can embarrass and harass because of impending 
mergers or other transactions. 

2. It would further discourage equity financing.—We have been confronted 
with an increasing trend toward debt financing—in spite of general agreement 
that it is undesirable. Now this trend, brought about by our tax system, would 
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be further accentuated by hampering, if not completely blocking, one of the 
few major remaining sources of equity capital—equity participation by estab- 
lished tirms. A 60-day notice period would virtually eliminate this source of 
equity financing. 

3. It would prevent a corporation from obtaining financial assistance from a 
stronger corporation.—Corporations do not exist and operate in separate, air- 
tight boxes. They often need, and obtain, financial assistance from one another. 
This may be a result of a temporary crisis. Or it may be to finance desirable 
growth and expansion. Weare now in a period of extremely stringent financing. 
Our tax system has so penalized equity financing that most companies prefer 
to borrow to meet their capital needs. Sut the banks and lending institutions 
have simply run out of new money to lend. Small businesses often have to go 
to stronger businesses (whether or not competitive) to get the finances to 
continue—otherwise they will be forced to the wall. Furthermore, the mining 
industry is faced with serious instability in the prices of some of its products. 
If these legislative proposals are enacted as written, prices of minerals or metals 
drop, and it continues to be virtually impossible to borrow money, you can 
expect a number of failures among small- and medium-sized mining concerns— 
failures which could otherwise have been prevented by good mergers, in com- 
pliance with the Clayton Act. 

By and large, it is the smaller business—which we want to protect and main- 
tain—which is most likely to need financial assistance. H. R. 21438 would 
deny it this assistance. Sixty days would often be too long to wait, and many 
stronger corporations would be unwilling to take action which would require 
giving notice as provided under this bill. 

4. It would interfere seriously with the discovery and development of mineral 
resources.—This point is developed more fully in the earlier part of this 
statement. 

5. It would discourage the flow of private funds into the underdeveloped coun- 
tries —Our Government is engaged in a major effort to encourage additional 
private American capital to invest in underdeveloped foreign countries. Yet, 
in instances where the stock or assets of a foreign corporation are acquired, the 
bill would impose a totally unnecessary 2-month delay if the foreign corpora- 
tion is “in commerce” in the United States—a delay which would be virtually 
incomprehensible to persons outside this country. Attorney General Brownell 
has recognized this problem and has suggested an amendment which is discussed 
in the last section of this statement. 

6. It would deny to smaller businesses a market for their assets.—Perhaps 
the bleakest but most obvious consequence of our present Federal tax system 
is that it forces small-business men to sell out to large concerns. If the neces- 
sity for maintaining and modernizing plant and machinery out of after-tax 
profits and depreciation reserves rendered inadequate by inflation does not force 
the small-business man to sell out, then he is forced to sell in order to provide 
liquid assets to meet the threat of estate taxes. Here, as in the case of mineral 
discoveries, so-called premerger notification would cut down on the market 
in which he must sell, with the result that he would get a lower price—since 
he must sell in any event. 

7. It would prevent the growth of competitive enterprises and entrench existing 
monopolies.—A 60-day delay in making acquisitions would stop many acqui- 
sitions altogether, even though the stated purpose of the provision is merely 
to provide the Government with advance notice of mergers in a somewhat 
more convenient form. A big point frequently missed is that many acquisitions 
are to defeat monopoly—not to encourage it. These are acquisitions to strengthen 
firms so that they will be able to provide competition—not suppress it. Pre- 
occupation with mergers as a menace to competition should not blind us to the 
fact that, by preventing good mergers as well as bad, we would frequently be 
assuring one dominant corporation of a monopoly position which it already holds. 
Mergers are often the only way for smaller businesses to reach a size which will 
enable them to provide competition for the dominant firm in an industry. Leg- 
islation which would handicap or prevent all mergers would merely have the 
effect of freezing monopoly and preventing its overthrow. 

A procedural roadblock thrown in the path of all acquisitions, without dis- 
crimination, would entrench existing monopolies and prevent the buildup of 
strong enterprises to compete with them. 

8. It would seriously and adversely affect production for defense.—We are in 
a deadly serious race to keep the strength of our national defenses at an adequate 
level. We cannot afford to be hampered in this race by indiscriminate proce- 
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dural delays. The advantages argued in favor of this legislation are so minor 
compared with the dangers of delays in production for defense that there is no 
justification for undergoing such risks. 

9. It would retard research and development and compel “pirating” for cx- 
perts.—National defense has been helped immeasurably by the ability of busi- 
nesses to acquire organized, going concerns engaged in research and development 
work. Anyone who has been concerned with the problem of recruiting and 
organizing staffs for research and development will testify to the importance of 
organized units of personnel for this work. If prior notification restrictions 
prevent the acquisition of corporations which have developed these units of 
trained scientists and engineers, then the necessities of national defense will 
force corporations into the practice of “pirating” for experts to build up their 
staffs—thus disrupting existing staffs in the process. 

10. It would prevent or unnecessarily delay transactions having nothing to do 
with corporate control.—tin spite of the list of exemptions included in H. R. 21453, 
the bill would hamper or block a vast variety of transactions in which the Anti- 
trust Division of the Department of Justice and the Federal Trade Commission do 
not have the remotest interest. The only consequences, so far as the Government 
is concerned, of receiving this unnecessary and unwanted information would be 
an inerease in personnel and a reduction in the chances that the occasional acqui 
sition which is of antitrust significance will receive proper attention. If the 
enterprises are required to delay the consummation of their contracts by 2 
months, however, the consequences may be fatal. 

ll. It would jeopardize existing rights and obligations and perhaps condemn 
acquisitions begun or agreed to prior to the effective date of the bill—Uniless the 
effective date provision of the bill is amended to make prior notification in- 
applicable to acquisitions pursuant to preexisting contracts, the bill would make 
it impossible for some corporations to carry out the terms of acquisitions already 
contracted for and would make it impossible for others to exercise contractual 
rights to moke acquisitions. For example, suppose a corporation now holds a 
valuable option right which is exercisable only within a period of less than 60 
days after the happening of a contingency. Regardless of its effect on compe- 
tition such an option right could not be exercised after enactment of the bill 
without violating the law unless a protecting clause is inserted in the effective 
date provision of the bill. 

12. It would add to confusion in our courts, confusion in finance, uncertainty 
in industry, and increasing costs in Government.—lIt is our considered opinion 
that H. R. 2148 in its present form would accomplish all of these results. And 
you must agree that there is a very substantial risk that they would occur. 
Viewed in this perspective, it is incredible that Congress should seriously con- 
sider taking such risks to accomplish the inconsequential benefit urged in support 
of prior notification—that it would be a little easier for the Government officials 
to get advance notice of important mergers than through the present system 
of scanning the Wall Street Journal every morning. 


OTHER SUGGESTED CHANGES 


If this subcommittee should decide to go ahead with the imposition of a prior 
notification requirement, I know it will make a sincere effort to avoid needless 
interference with ordinary business transactions. Although a substantial ad- 
vance has already been made in this direction by the 10 exemptions contained 
in the bill, some of which were recommended last year by the mining industry, 
many, many more are needed. We have a number of suggestions, in addition 
to the vitally important exemption for the acquisition of undeveloped mineral 
resources discussed above (appendix, No. 1). Specific statutory language which 
would carry out our further recommendations is contained in subsequent sec- 
tions of the attached appendix. 

The first, and probably the most obvious, suggestion is that the information 
furnished to the Government be kept confidential, with appropriate penalties 
for Government employees disclosing information or using it for their personal 
benefit. I am sure that after a moment’s thought you will appreciate the 
tremendous financial stakes involved in some of the planned transactions which 
would be reported and the “killings” which could be made by unscrupulous 
tipsters with advance information on transactions involving publicly held se- 
curities. The provision contained in H. R. 9424 in the form in which it was 
reported by the Senate Judiciary Committee last year in the 84th Congress would 
be adequate for this purpose if the exception for information which has already 
been made public is eliminated (appendix, No. 2). 
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Second, to the extent that the prior notification provisions are applied to 
acquisitions of stock or assets of foreign corporations they run counter to our 
Government’s avowed policy of encouraging investment of private capital in 
underdeveloped countries. Furthermore, a compulsory waiting period would 
handicap many businessmen tremendously in competing abroad. Attorney Gen- 
eral Brownell has recognized this problem and has suggested that acquisition 
of stock or assets by or from a foreign corporation be exempted unless it is en- 
gaged in commerce in the United States. Although he has recognized the prob- 
Jem, I am not sure that his proposed amendment would advance us beyond the 
language already contained in H. R. 2145, which applies only to acquisitions of 
a corporation “engaged in commerce.” To carry out the desired policy in this 
urea, We suggest that acquisitions from foreign corporations be excluded from 
the operation of the prior notification requirement unless they are actively 
engaged in the conduct of a business here and have a permanent establishment 
here (appendix, No. 3). 

Third, while the effective date provided by H. R. 2143 of 120 days after enact- 
ment is a reasonable one, it contains no protection for existing contracts or other 
commitments. <All such commitments or rights created before enactment should 
be exempted from the prior notification requirements. On this point we endorse 
Attorney General Brownell’s suggestion that a safeguard for existing rights be 
provided as in the case of section 7 of the original Clayton Act in 1914 and its 
amendment in 1950 (appendix, No, 4). Also, the effective-date provision should 
provide that the prior notification provisions shall, in no event, go into effect 
until after the promulgation in final form of regulations providing procedures 
for the waiver of notification and waiting period requirements in appropriate 
categories of cases (appendix, No. 5). 

Fourth, while H. R. 2143 contains in paragraph (3) an exemption which is 
designed according to Attorney General Brownell to exclude transactions such 
as preemptive rights, in its present form this paragraph falls short of its purpose 
in many respects. Since it is limited to acquisitions of stock which do not 
increase the acquiring corporation’s share of voting rights, it will not cover the 
exercise of a preemptive right, conversion privilege, etc. unless every other share- 
holder also chooses to exercise his rights in the same proportions. Technically, 
the exemption in paragraph (3) is virtually meaningless, since the acquiring 
corporation can never know 60 days in advance whether or not all the other 
shareholders will exercise their rights. We suggest that this exemption be re- 
written so as to provide explicitly for preemptive rights, conversion privileges, 
stock dividends, and receipts of stock pursuant to reorganization plans to which 
the acquiring corporation is not a party (appendix, No. 6). 

Fifth, notwithstanding every effort by this subcommittee and its staff and the 
testimony of the numerous witnesses scheduled to appear here, there are certain 
to be a tremendous number of transactions which will involve no conceivable 
question of antitrust violation but which will ostensibly be covered by the prior 
notification requirements under the language of the bill. To meet this situa- 
tion it is suggested that the appropriate agencies be not merely permitted but 
actually directed to provide for the waiver of the entire waiting period in types 
of cases which can have no effect on competition or no tendency to create a 
monopoly (appendix, No. 7). 

Sixth, we endorse the principle of the exemption provisions in the bill which 
are designed to exclude acquisitions which are too small, percentagewise or in 
dollar amount, to present any reasonable possibility of affecting competition. 
We suggest, however, that the exemption in paragraph (1) of the acquisition of 
not ever 10 percent of voting rights be increased to 25 percent (appendix, No. 
&): that the exemption in paragraph (2) of stock with a value of not more than 
$2 million be increased to $5 million (appendix, No. 9); and that the exemption 
in paragraph (4) of assets for not more than $2 million be increased to $5 million 
(appendix, No. 10). 

Seventh, there is a danger that any enforced waiting period may turn out to 
be much longer than 60 days. With the enormous number of acquisitions of all 
types which would be reported, the staffs of the Government agencies would be 
overworked unnecessarily and would be unable to pass on cases within any 
stated period. Consequently, there is a danger that the practice may arise of 
asking corporations to postpone proposed acquisitions beyond the end of the 
60-day waiting period and until the agencies have had a chance to look them 
over. Thus, corporations may be forced “voluntarily” to delay far beyond the 
stated 60 days—the alternative being a suit by the Attorney General (or by the 
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Federal Trade Commission) to enjoin consummation of the transaction. And, 
once such a suit has commenced, you gentlemen know how hard it will be to find 
a Government official who will recommend dropping it—regardless of its lack 
of merit. If a waiting period is required, we strongly recommend that the Gov- 
ernment agencies be prohibited from requesting extensions of it (appendix, 
No. 11). 

We also suggest exemption of title transfers for security purposes (as does 
Attorney General Brownell) (appendix, No. 12); that clarifying language be 
inserted to make it clear that a single notice can cover a series of related acquisi- 
tions (appendix, No. 13) ; that clarifying language be inserted to make it clear 
that changes in the terms of an acquisition subsequent to submission of the 
required notice will not require a new notice and a new waiting period (appendix, 
No. 14) ; and that the exemption of acquisitions of real property in paragraph (6) 
be broadened to include acquisitions of land for the construction of plants and 
acquisitions of vacant industrial properties or of industrial properties which are 
to be used for purposes or processes different from their use prior to such 
acquisition (appendix, No. 15). 

APPENDIX 


RECOMMENDED AMENDMEN'S TO H. R. 2148 


1. Exemption of acquisition of undeveloped or partially developed mineral 
resources 

On page 6, after line 12. insert the following new paragraph: 

“( ) Any acquisition of (i) stock or other share capital of a corporation, the 
principal assets of which consist of undeveloped mineral or mining properties or 
partially developed mineral or mining properties, or consist of interests in such 
properties, or (ii) the whole or any part of such undeveloped or partially devel- 
oped mineral or mining properties or interests in such properties.” 

2. Requirement that information furnished be kept confidential 

On page 6, after line 24, insert the following new paragraph : 

“Any officer or employee of the Commission or Board vested with jurisdiction 
under the first paragraph of section 11 of this Act or of the Department of Justice 
who shall make public any information furnished to the Commission or Board 
or Attorney General pursuant to the provisions of the second paragraph of this 
section, without the authority of the Commission or Board or Attorney General, 
unless directed by a court, shall be deemed guilty of a misdemeanor and upon 
conviction thereof shall be punished by a fine not exceeding $5,000, or by imprison 
ment not exceeding one year, or by fine and imprisonment, in the discretion or 
the court.” 

3. Exemption of foreign acquisitions 

On page 6, after line 12, insert the following new paragraph: 

“¢( ) Any acquisiticn of stock, other share capital, or assets of any foreign 
corporation unless such foreign corporation : 

“(i) is actively engaged in the cunduct of business in the United States; 
and 
“(ii) has a permanent establishment in the United States.” 
4. Protection for existing contracts 

On page 7, after “enactment.” on line 2, insert the following new sentence: 
“The second and third paragraphs of section 1 of this Act shall not apply to an 
acquistion pursuant to any right legally acquired prior to the date of their en- 
actment.” 

5. Suspension of effective date until regulations are issued 

On page 7, after line 8, insert the following new sentence: “The second and 
third paragraphs of section 1 of this Act shall in no event take effect until ten 
days after the publication by the Attorney General and the Federal Trade Com- 
mission of regulations providing such procedures for waiver of notification and 
waiting requirements.” 

6. Exemption of exercises of preemptive rights, conversion privileges, etc. 

On page 4, strike out paragraph (3) on lines 14-16, and insert the following 
new paragraph : 

(3) Any acquisition of stock or other share capital which is made pur- 
snant to a general offer to existing shareholders, in exercise of a preemptive 
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right, in exercise of a conversion privilege, by receipt of a stock dividend, pur- 
suant to a reorganization plan to which the acquiring corporation is not a party, 
er Which does not increase, directly or indirectly, the acquiring corporation’s 
share of voting rights in any other corporation.” 


7. Requirement of regulations for waiver of notice and waiting period for 
acquisitions having no effect on competition 
On page 4, after line 3, insert the following new sentence: “Such pro- 
cedures shall be established for the complete waiver of ail notification and 
Waiting requirements in those categories of cases which have no effect on 
competition and no tendency to create a monopoly.” 


8. Exemption of stock acquisitions not resulting in effective control 


On page 4, in paragraph (1), strike out “ten per centum” on line 7, and in- 
sert “twenty-five per centum”, 


4. Exemption of acquisitions of stock in corporations too small to be likely to 
affect competition 
On page 4, in paragraph (2), strike out ‘$2,000,000" on line 13, and insert 
*5,000,000 ;”° 


10. Exemption of acquisitions of assets too small in amount to be likely to affect 
competition 

On page 4, in paragraph (4), strike out “$2,000,000” on line 24, and insert 
$5,000,000". 
11. Prohibition of “voluntary” extensions of specified waiting period 

On page 4, after line 3, insert the following new sentence: “Neither the 
Attorney General nor the appropriate Commission or Board shall be authorized 
to extend the sixty-day waiting period provided herein, and no corporation 
shall be bound by any agreement, actual or implied, to consent to any extension 
of such sixty-day waiting period.” 
2. Exemption of acquisitions of title as collateral for security purposes 

On page 6, after line 12, insert the following new paragraph : 


“*( ) Any acquisition of title to stock, other share capital, or assets where such 
title is acquired as collateral for security purposes.” 


13, Amendment to make clear that a single notice covers a series of related 
acquisitions 
On page 2, after “corporations.” on line 23, insert the following new sentence: 
“A single notice way be delivered with respect to a proposed related series of 
acquisitions of stock, other share capital, or assets of a corporation or group of 
corporations.” 


14. Amendment to make clear that a chanye in the terms of an acquisition will 
not require a new notice and waiting period 
On page 2, after “corporations.” on line 23, insert the following new sentence: 
“Such notice shall satisfy the requirements of this paragraph although delivered 
prior to final agreement on the terms and conditions of the proposed acquisition or, 
if delivered after agreement on some or all of such terms and conditions, such 
notice shall satisfy the requirements of this paragraph although such terms or 
conditions are subsequently changed.” 


” 


15. Exemption of acquisitions of vacant plants or land for plants 
On page 5, strike out paragraph (6) on lines 6-7, and insert the following new 
paragraph : 

“(6) Any acquisition of real property primarily for office space or residential 
use; any acquisition of an interest in land for the purpose of constructing plants 
or other facilities for use in the conduct of business ; or any acquisition of vacant 
industrial property or of industrial properties to be used for purposes or proc- 
esses substantially different from their use prior to such acquisition.” 

Mr. Atvorp. And I will not attempt to read it. I will discuss the 
problems as we see them. 

You have announced, Mr. Chairman, that I am appearing on behalf 
of the American Mining Congress. The mining industry is very con- 
cerned about the proposed legislation. The situation is really quite 
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simple. The mining industry is in exactly the same position as the 
grocery store or the corner drugstore. It must buy assets if it is to 
remain in business. 

Mr. Rogers. You say assets / 

Mr. Atvorp. Yes, sir. 

Mr. Rogers. In this country or outside ¢ 

Mr. Arvorp. Both, if I may answer your question now. I will come 
to outside the United States, Mr. Rogers, a little later. 

Mr. Rogers. Pardon me. 

Mr. Atvorp. In other words, the mining industry is engaged in 
extracting minerals from the earth. For each ton it extracts it must 
acquire somewhere else another ton of reserves. It is engaged in 
mining, wasting assets and selling them. The only way that the 
mining industry stays in business is to acquire ¢ ‘ontinuously other min 
ing properties. Generally speaking, it acquires those mining proper- 
ties in two ways: First, it naturally will do its own exploration, and 

its own discovery. Second and more commonly, however, it acquires 
the assets which someone else had discovered. Sometimes the person 
that has discovered an ore body is not in a position to mine it. Usu- 
ally the company already engaged in extracting, milling, refining, and 
selling knows much more about the operation of a mining: property 
than the person who has discovered it. I would suppose, generally 
speaking, the explorers as a rule expect to sell the miming properties 
which they have discovered. Under the terms of the bill as we see it, 
that form of continuously acquiring our “stock in trade” would be 
virtually barred. 

The CHarrMan. It wouldn’t be barred, but you would have to give 
notice. 

Mr. Atvorp. Practically barred because we would have to give 
notice, and by the time the waiting period, whether it be 60 days or 
90 days, expired, who knows what would happen to an agreement? 

The CHarrman. Let me say this, Mr. Alvord. We had a repre- 
sentative of the National, Coal Producers who testified along the same 
lines as you, and we recognize that consideration has to be given to 
mining interests. I wonder whether you would be willing to have one 
or more conferences with counsel and'endeavor to work out something 
that might give ample protection to the people you represent 4 

Mr. Atvorp. I would be very happy to do so, Mr. Chairman, And 
I have in my prepared statement a proposed amendment which would 
adequi ately take care of the mining industry. 

The CHairRMAN. Speaking for myself, and I am sure that the other 
members would agree, our purpose is not to hurt any industry, we 
don’t want to put any undue brace on any industry. 

Mr. Keating. And that is a very constructive approach, Mr. 
Alvord. I wish more industries would come before us in a construc- 
tive spirit instead of just attacking legislation out of hand in a blanket 
fashion. If they come and give us help as to how it can be improved 
to meet a specific situation, it would be very helpful to us, because 
naturally we do not all know about the mining industry. 

Mr. Rogers. May I ask some questions. 

You state that a 60-day notice would hinder the development of 
the mining industry—w ould injure the mining industry if they had to 
give a 60-day notice. 

Mr. Atvorp. Yes, sir. 
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Mr. Rocers. As an example, take the Climax Molybdenum Co, out 
in my State. Suppose they should decide to acquire a tract of land 
that it is discovered is worth more than $10 million as provided in this 
bill. Then they would be jeopardized in the purchase of it? 

Mr. Atvorp. Before I answer your question, Mr. Rogers, I wonder 
if I could answer the chairman and Mr, Keating. We were, of course, 
very pleased to hear your statement which you gave to Mr. Hall. We 
have a proposed amendment, and we would be very happy to work 
with Mr. Maletz and Mr. Pierce on any occasion when they wish to call 
us to assist in getting the amendment in shape which would be satis- 
factory to this committee. 

Mr. Rogers. 

Mr. Rocers. I beg your pardon. On molybdenum, I think we will 
agree that Climax produces around 95 percent of what we have in this 
countr y, so that probably wouldn’t be a good example. But let’s take 
New Jersey Zinc. 

Mr. Atvorp. Why not take uraninum? Colorado is familiar with 
uraninum processes these days, and I understand you are, too, Mr. 
Rogers. 

Take a practical situation. You think you have discovered a 
uraninum property. As you know, it costs money to determine how 
much you have got. You know you have got some, you don’t know 
the grades, you don’t know the commercial values, the best you can do 
is to send some samples for testing. How muc h of the ore body is 
going to conform with the samples no one knows. 

And so now we have a problem of valuation. You value the prop- 
erty, let’s say, at $5 million. Unless I am willing to pay you more 
than $5 million, you will keep it. It is worth $5 million to you. We 
make a contract today, subject to a waiting period of another 60 days, 
or 90 days, in an effort to determine whether or not my acquisition of 
your uranium properties will be in violation of the antitrust laws. 

[ might point out to you that there are virtually no cases involving 
mining acquisitions which have given serious question on the antitrust 
laws. 

Mr. Rogers. You say mining acquisitions ? 

Mr. Arvorp. That is right. 

Mr. Roerrs. Would you say that there has not been a combination 
of mining reducing companies, and refineries in the mining field as it 
relates to zine, lead, copper ? 

Mr. Atvorp. In my statement, Mr. Rogers, you will see that we 
recognize that there could well be mergers and consolidations and 
acquisitions which would tend to create a monopoly or tend substan- 
tially to lessen competition. We are not talking about that type of 
acquisition here. We are talking about the acquisition of under- 
developed properties or only partially developed properties. This 1s 
the exemption which we recommend that this committee consider and 
adopt. 

Mr. Rocrrs. That is, you have no objection to notice, as an example, 
in the lead field, where companies have already consolidated and have 
an agreement with some foreign operation 4 If it is just a question of 

the companies consolidating or getting together, where they already 
have proven properties you would have no objection to them filing 
notice and waiting for 60 days under this bill. 
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Mr. Atvorp. The answer to that question is very definitely that we 
do not want to be treated any differently from other industries gen- 
erally with respect to the type of transaction that you refer to. ‘But 
I must add—I will discuss it with you a little bit later—we do strenu- 
ously object to the timing of the notice. 

Mr. Rocers. The timing of the notice? 

Mr. Atvorp. The timing of the notice. And perhaps I had better 
get into a discussion of that point now, even though it goes beyond 
the mining industry point of view. 

Mr. Rocrers. Well, I assume from that statement you are familiar 
with the Golden Cycle, and Climax Molybdenum. Suppose they 
should decide to consolidate, you have no objection to their filing 
notice like any other corporation ? 

Mr. Atvorp. That is true. 

Mr. Rogers. Because apparently they have proven reserves and can 
give values and estimates on it. 

Mr. Anvorp. We are not asking an exemption from the antitrust 
laws for the mining industry generally, we are asking that we be 
permitted to continue the mining business and the acquisition of 
mineral resources as has always been done in the past, which virtu: lly 
has nothing to do with competition, and virtually has nothing to do 
with monopoly; it is merely the day-to-day acquisitions which must 
be made, and made rather quickly. 

Let me come back to your uranium property, which you value at 
$5 million. We enter into a contract conditioned upon a waiting 
period. In the meantime something happens. You discover that 
the uranium is either better or worse, and that the body is either 
larger or smaller. You have done a little diamond drilling on the 
side. If you have got to wait 60 or 90 days before you know “whether 
you are going to get your money, and you find that that 60 or 90 days 
proves that the property is worth more, I happen to be the buyer, so 
that if it is worth less, you probably don’t tell me—but you discover 
that it is worth more, you do that once, but you find yourself stuck 
by a contract. So you have got to deliver to me property worth 
$5 million which you have subsequently discovered is worth $15 
million. 

Now, quite apart from the problem of valuation and the timing 
of the valuation with respect to the exemption in the bill, I guarantee 
to you that I will never sign another contract. 

Mr. Rogers is engaged in exploring and discovering mining prop- 
erties; he gets stuck once because of the things that happen in the 
60- or 90-day waiting period—in other words, he just isn’t going to 
sit still in that period of time, 

Mr. Rocers. Well, as I read from your statement in the appendix, 
you say acquisition of stock or other shares of corporations, the prin- 
cipal assets of which consist of undeveloped mineral or mining prop- 
erty, partially developed mineral or mining property, or consist of 
interest in such property. Now, let’s s have your definition of what 
you consider as undeveloped mineral or mining properties. 

Mr. Anvorp. If you limit your question to undeveloped, it is simple. 
As you know very well, we have no difficulty in knowing whether a 
mining property is undeveloped, because all you have done is find 
something; you have done a little drilling, you haven’t attempted 
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to mine, you don’t know just where that vein goes, and you don’t 
know how deep the vein is. You just don’t know ‘how much property 
you have got there, but you know you have got some property. 

Mr. Roaers. But did you ever know of a discovery being made 
but what you had an engineer and a geologist come along and say you 
you traced this vein and it goes to this part and you have millions of 
dollars’ worth of ore? 

Mr. Axvorp. That doesn’t happen to be the way uranium property 
is developed in Colorado. 

Mr. Rocrrs. I know. 

Mr. Axvorp. But let’s assume you get a mining engineer. 

Mr. Rogers. Yes. 

Mr, Atvorp. W hich is probably what you will do, and I get a 
mining engineer. Now, the nice thing about this mining industry, 
Mr. Rogers, is that our appraisals on mines are going to differ 
tremendously, 

Mr. Rogers. Yes. As you and I know, the Atomic Energy Com- 
mission has drilled most of the reserves in western Colorado and 
eastern Utah 

Mr. Arvorp. Not until after they have got into the hands of some- 
body financially able to mine them. 

Mr. Rogers. But the point is this, the Atomic Energy Commission, 
from 1947 on, diamond drilled all that part of the c ountry. Of course, 
what they have found, and so forth, is usually a secret in the Atomic 
Energy Commission’s files. But the fact remains that I might have 
a piece of private property next to it—— 

Mr. Atvorp. Yes; you might. 

Mr. Rocrrs. And I may do some diamond drilling. Now, even 
though I may ‘not have gone in and started production, I am able to 
get a : lease from the Government. 1 represent then that I have got 
$10 million worth of reserve in uranium and go out and sell stock, 
some of it, this penny stock——— 

Mr. Atvorp. That is right. 

Mr. Rogers. Now, at the same time you have got another company 
over in Utah that does the same thing. 

Mr. Atvorp. And it is usually after you lose that first $10 million 
that you have picked up that you come to me in the business and 
want to sell to me. 

Mr. Rogers. Yes. The point I am trying to get at is this: [If you 
say “undev eloped, does that have a definite meaning as far as you 
are concerned? Should it be construed in this bill to mean that they 
haven’t gone in and started operations? Now, that is going to be a 
difficult problem of interpretation if we adopt your amendment, and 
that is what I am trying to get. 

Mr. Atvorp. Your difficulty would come with the words “partially 
developed.” I don’t think it will come with the word “undeveloped.” 
It may come in with “partially developed,” because, as you know, as 
we start mining we still don’t know where we are going, but we al- 
ways bring out some commercially valuable ore if we are going any- 
where at all. Now, we have got to find means of selling the ore: 
otherwise it is just wasted. The test to the miner, to the person min- 
ing the property, is quite simple. To the person unfamiliar with 
mining methods, it is more difficult. I think you yourself know 











370 PREMERGER NOTIFICATION 


exactly when you pass from what we call the partial-development 
stage—and bear in mind the partial- development stage will differ 
with different minerals and different mining properties. 

Mr. Rogers. Yes; you and | know that some promoters never get 
past the development stage, if they get into production 

Mr. Atvorp. That is why we put in “partially.” But you know 
very well that until you have really outlined the ore body and started 
full-scale production you are still in the partially developed stage 
down to the point where you have developed enough ore or realized 
that there is enough ore there to begin full-scale mining operations. 
And that is probably the test. It is the best description that we can 
give of the type of properties which people engaged in the mining 
industry are buying from d: iy to day. 

Mr. Rogers. W ell, if, as an example, you drilled a tunnel and that 
tunnel was headed for the ore body and you hadn’t reached it are you 
still in development ? 

Mr. Atvorp. You are not developed if you haven’t reached the ore 
body. Your problem comes when you hit the ore body. 

Mr. Rogers. Your line of demarcation, then, is this: As long as 
they are driving that tunnel to the ore body, then you should be 
exempt ¢ 

Mr. Atvorp. Well, you are in the development stage; there is no 
question about that. 

Mr. Rogers. Yes; you are still exploring. 

Mr. Atvorp. Now, when you hit the ore body, you still won't be 
fully developed. Your degree of development, as you know, can 
almost always be measured by the amount of money you put in for 
your transportation purposes. 

Mr. Rocers. That is, whether the commercial production is profit- 
able or not? 

Mr. Atvorp. I beg your pardon, sir? 

Mr. Rogers. Whether the commercial production is profitable or 
not. 

Mr. Atvorp. Yes; that is the normal test, plus how much future 
commercial production do you anticipate? In other words, you know, 
you can hit a pocket and pick two or three million dollars out of it. 
Beyond that, you don’t know. But normally what you do is to take 
the proceeds of your production during your development stage and 
put it right back into the mine, you know that, so that you can do more 
development and find out what you have got. 

Mr. Rogers. What I am trying to develop and what you will run 
into and the lawyers out West will run into when you get into a bunch 
of these mergers and you have got this exemption, is this question: 
The line of demarcation between undeveloped mineral or mining 
properties and partially developed mineral or mining properties. I 
am just trying to get the line of demarcation so that an attorney could 
advise his clients in the event that this is passed. 

Mr. Atvorp. Let me remind you, Mr. Rogers, that we are not ask- 
ing for an exemption from the antitrust laws. This is merely an 
exemption from the notice provisions and the waiting period. So 
that if you really differ about a violation of the antitrust laws, the 
Department of Justice could act. They will know all about this deal 
anyhow, you know. 
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Mr. Rocers. Now, you are acquainted with Mr. Steen and his opera- 
tions in eastern Utah and western Colorado—here is the boy that 
bought out the original mine 

Mr. Atvorp. The $9 million mine? 

Mr. Rogers. Yes. Now, to date, some of those properties have been 
developed; others have not. Suppose these two companies decide to 
merge. Would they be required to file a notice, if your exemption 
were adopted and put in this bill? 

Mr. Atvorp. Well, I think I can tell you what I would advise, Mr. 
Rogers. If my purpose was to get a full-scale mining operation, I 
would say “No”; that would be more than a partially developed prop- 
erty. But if my determination was to get ore reserves, then I would 
think that what. I was buying would be a partially undeveloped prop- 
erty. And it is this acquisition of ore reserves day in ave day out 
that is vital to the mining industry, as you know; that is the process 
which we believe must continue on if we are going to continue to have 
a mining industry for economic purposes, for defense purposes, and it 
must go on unhindered. 

Mr. Rogers. Yes. But take two companies. They have mine re- 

serves that have not been developed, they have some that have been 
developed, and they are both going concerns. Now would the fact 
that both of them have reserves that are not developed, would that fact 
exempt them from having to file a statement under your proposed 
amendment ? 

Mr. Atvorp. You know what I would do in that case, Mr. Rogers? 
I would advise the acquisition of undeveloped or only partially de- 
veloped properties, and let the selling company itself continue to 
operate the rest of the properties. And that is being done every day. 

Mr. Rocers. But the point is, would they have to file their ‘60-day 
notices under the exemptions that you ask ? 

Mr. Atvorp. My answer is that they should not. 

Mr. Rocers. Well, then, under that situation, if a mining company 
is developing some of its properties, and has other properties that 
are undeveloped, in reserve, as long as there is some undeveloped 
property in reserve, then they would be exempted under your interpre- 

tation of this amendment, regardless of what their activities may be? 

Mr. Atvorp. I think you didn’t understand my illustration there, 
Mr. Rogers. If this was a full-scale operation—now, most of these 
properties are not in full scale operation that are picked up day in 
and day out—then it seems to me perfectly proper for me to negotiate 
with that concern for the acquisition of its undeveloped properties, 
or even its partially developed—you have got to put “partially de- 
veloped” in there, as you know—let me acquire those assets but not 
the entire concern. I can do that by a purchase of the assets, not 
through mergers. 

Mr. Rocers. But we will have, as you know companies that are go- 

ing concerns, that are developing the property. ‘Then they also have 
undeveloped. properties that they hold in reserve. Suppose } you have 
two companies in that situation, part of the property is dey eloped, 
they have drilled their tunnel, they are in production and making 
money but they have a tremendous amount of reserves. And now, 
my problem—I am trying to understand your amendment—is 
whet bier or not when these two « ‘ompanies decide to merge, would they 
be exempt under your proposed amendment ? 
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Mr. Atyorp. I wonder, Mr. Rogers—perhaps I was mistaken in 
reading the amendment—I wonder if the illustration you now put isn’t 
answered by the question, “the principal assets of which”—— 

Mr. Rogers. “Principal assets of which consists” ? 

Mr. Axvorp. In other words, it is the principal assets of which are 
undeveloped or only partially ated So your going concern— 
that is why I answered you—I didn’t realize that maybe you had 
missed that word “principal”—that is why I answered you, with your 
going concern I would buy the assets or only the partially developed 
assets and not try to merge the corporation engaged in full-scale min- 
ing operations. 

Mr. Rocers. But here we are trying to get a merger of the two com- 
panies. Now, you have—— 

Mr. Axvorp. I don’t think this language would exempt from the 
notice provisions two fully dev eloped - mining concerns, where I am 
attempting to merge the entire concern. 

Mr. Rogers. Now, you base it on the principal assets ¢ 

Mr. Avorn. Yes, sir. 

Mr. Rogers. Now, you have a company that is engaged in develop- 
ment, They claim that that development will ultimately produce $5 
million. Then they have property adjacent to it which they haven't 
gotten into, but which an engineer and geologist estimate will yield 
$25 million when they develop it. Now, you have another company 
in the same situation, where they have a lot of the reserve—— 

Mr. Atvorp. It happens to almost every company of any size. 

Mr. Rogers. Yes; it happens to all of them. Now, the problem is 
this: would a lawyer be safe in saying, well, we have got the engi- 
neers’ and the geologists’ estimate here, the principal assets of this 
company are the undeveloped mineral reserve, and therefore, it is not 
necessary to file under this bill, although we are producing, since the 
prine ipal assets according to the geologist’s estimate, and the engi- 
neer’s estimate is the undeveloped part. What would be your thought 
in that case? 

Mr. Atvorp. That is why I answered the way I did. It is possible 
that I, as a lawyer, would decide that even a $25 million estimated ore 
body would not be the principal asset of that concern. Consequently, 
[ would buy the assets—and I think we should be able to buy the assets, 
the undeveloped assets—if we can agree to $25 million, you ought to 
be able to sell and I ought to be able to buy, quick. 

Mr. Rocrrs. That is all. 

The CyHarrmMan. IT wonder whether we shouldn’t shorten this, Mr. 
Alvord, as I indicated before. You have submitted quite a number 
of exemptions. 

me Arvorp. Yes; I have. 

The Cuarrman. And I have gone through them and T want to say 

that quite a number of them we have incorporated in a revised version 
of the bill. 

Mr. Atvorp. In the bill which you introduced you have incorporated 
a good many of them. I haven’t seen the revised version. 

The Cuatrman. I think we may not be too far apart on these mat- 
ters, and Tam quite convinced that if you consult with the counsel, we 
could quite well satisfy you on many of these, 
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Mr. Atvorv. I will not discuss any of the proposed amendments, 
then. But I would like to come back to Mr. Rogers’ point on the tim- 
ing of the notice, 

I testified quite at length before Senator O’Mahoney’s subcommittee 
last summer, so that I will even shorten my testimony on that. 

T would like to point out, you gentlemen have been practicing law- 
yers and you probably have negotiated as many mergers as I have, but 
I have still negotiated a good many. It is not a simple matter. I 
might lay down just a few of the processes, so that you can see it. 

First, it is futile to attempt to merge unless a merger is mutually 
favorable to both companies. I am speaking of a statutory merger 
now, the technical statutory merger or consolidation. So that each 
company must be satisfied that the other has got something it needs, 
whether that be management, assets, finances, know-how, markets— 
so that we finally think that corporation X looks pretty good to us. 
Now, let’s see what we can find out about corporation X. And we 
are always most scrupulous in keeping our thoughts highly confiden- 
tial. And finally we decide that X corporation has got something 
that we want, and we think we have something that X corporation 
wants. It may be nothing more, as in the case of a merger which was 
recently put through, than a means of determining how to eliminate a 
$3 million annual loss. 

Then we approach probably one or more of the big stockholders, 
with one or more of the directors, and one or more of the management 
of the X corporation, telling them that we think that a merger would 
be mutually advantageous to us, and we think it would be to them, 
let’s sit down and talk about it. We talk about it in the utmost confi- 
dence; we are very careful not to let people see us together. 

Mr. Keatine. You have to shade that. a little by saying you don’t 
approach them to bring up a subject this way, that you hope they 
approach you ? 

Mr. Avorn. I don’t want to be subtle in this, it would take me too 
long. 

Well, we have engineers appointed sometimes, we have evaluation 
experts appointed, we have financial experts to advise us, we will 
have a committee of corporation X and a committee of my corpora- 
tion, all done, as I say, in as much confidence as is conceivably possible. 
And it has got to be done or the merger doesn’t go through. Now, 
always one important factor in a merger, as you gentlemen realize, 
is the stock market quotations of the stock of the X corporation and 
the stock of my corporation. At the time we virtually get together, 
let’s say his stock is selling for 10, my stock is selling for 20. If that 
were the sole test, I would give him 1 share of my stock for 2 of his. 
But the moment a rumor gets out—and that is where your broker gets 
into the game—the moment a rumor gets out, it will either push my 
stock up or his down. 

The CuatrmMan. Wouldn’t the rumor get out whether there is a 
notice or not? 

Mr. Atvorp. I hope not. 

The Cuarrman. I hope not, too. 

Mr. Atvorp. Because the moment it does, Mr. Chairman, our mer- 
ger falls, invariably it falls, because we have to get stockholder ap- 
proval of this thing eventually. 
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The Cuarmrman. Don’t the insiders take advantage of these situa- 
tions? 

Mr. Atvorp. No, sir, you can’t do that under the SEC rules today, 
you just can’t do it. And furthermore, even if you could do it, I 
wouldn’t. And Lhave had plenty of opportunity, too. I just wouldn't 
do it. I don’t think it is ethical. I am representing my own manage- 
ment and my own stockholders and I should never profit myself by 
reason of what I know is being done, and I never have. 

The CuHarrMan. Must you give notice to the SEC? 

Mr. Atvorp. May I proceed, Mr. Chairman. 

The CHarrMan. Certainly. 

Mr. Atvorp. Our notice has gotten to the point where each board of 
directors must act. That is next to the last step insofar as the corpora- 
tions are concerned. 

If notice gets out before that, the merger falls. After the boards 
adopt a proposed merger on the basis of the terms that have been 
worked out, at that time, it is invariably announced because what 
happens after that doesn’t make much difference. That is the timing 
when I think you should require the notice be given to the Govern- 
ment. The next step that follows is usually 60 ‘to 90 days later, and 
it may be a little longer than that, because we have got an agreement 
which is pretty much ironclad, all that happens is that it must go to 
the stockholders for approval. And usually you can’t call the stock- 
holders meeting until after 60 days, 90 days, or 120 days. If I give the 
Government departments notice at the time the board of directors has 
acted, they will have plenty of time to review the proposed merger 
and take whatever action they want, and there will be no nec essity for 
unscrambling. 

Mr. Keattnc. That interests me. What does this bill say about 
notice? You are talking about the the time that the notice should be 
given ? 

Mr. Atvorp. That isright. Iam talking about the timing. Under 
the bill, as I read it, I would have to give notice prior to the action 
of the board of directors. I am not sure that I can tell you exactly 
when I must give notice under the bill, but I am quite confident it is 
before the board of directors act. 

Mr. Keatine. I didn’t understand that. What line is that? 

Mr. Rogers. You have reference to 22, line 11: 


™ 


No corporation coming under the provisions of this Act shall acquire directly 
or indirectly the whole or any part of the stock. 

Mr. Kratinc. Shall consummate the acquisition instead of acquire. 
I am sort of thinking along the line which you have in mind. 

Mr. Atvorp. Or write into the bill that there could be no merger 
until after the board of directors of each of the merging corporations 
have agreed, then the notice must be given, then we can proceed subject 
to action by the Federal Government. If it is othe rwise, I have to 
draft an agreement to go to the board of directors of my corporation, 

saying we should merge, but only if the Department of Justice takes 
no action. That sort of an agreement is impossible, you just can't 
work it. But if the bill requires the notice after the board of directors 
have met and voted and before the stockholders have acted and before 
there has been any real acquisition of the stock—— 





ctly 
ire. 


ger 
ons 
ject 
> to 
ion, 
kes 
un't 
tors 
Fore 


PREMERGER NOTIFICATION 375 


Mr. Rogers. Do you construe that “shall acquire” in this way: 
If the board of directors of A company and B company sit down 
and say, “This is the agreement,” they haven’t acquired any interest in 
either company, but they recognize ‘that they must file this with the 
Federal Trade or Justice Department, or both. Do you construe that 
that contract is acquiring directly or indirectly any interest in the 
other company ? 

Mr. Atvorp. I think your contract has got to carry a condition that 
the stock cannot be acquired until after the w aiting period, and until 
after the Department of Justice is notified. 

The CHatrman. Mr. Alvord, I imagine the notice would have to 
be given to the Department of Justice as it is given tothe SEC. When 
is it given to the SEC? 

Mr. Atvorp. When we file our proxy statements getting ready for 
the stockholders’ meeting, after the boards have acted ; that is the point 
[ am making. 

The Cuamrman. Wouldn’t that be agreeable? 

Mr. Atvorp. That is exactly the time because then it is public 
property. 

The Cuarrman. Wouldn’t it be well, then, if we sort of put some- 
thing in the report on that? Or if you have language you want to 
suggest—— 

Mr. Atvorp. I would be happy to suggest language for the bill, 
Mr. Chairman, because, as you know, sometimes they take a commit- 
tee report and sometimes they don’t. 

The Cuarrman. Is that suggestion contained in the exemptions? 

Mr. Atvorp. It is not, Mr. Chairman. because—— 

The Cuatrman. You might embrace that likewise. 

Mr. Arvorp. I would be very happy to. And I have appropriate 
amendments which I gave to the Senate Judiciary Committee last 
year: and I would be very happy to give them to you. 

I think if you would adopt the policy of those amendments you 
would take much of the sting out of the operation of this bill away. 
That still means that we are going to have to pay an awful lot of 
money to file these things, but ‘by the time we get ready to go to the 
SEC we have spent a lot of money anyhow. The additional cost 
isn’t too much, but it does preserve the secrecy of the proceedings. 
And I don’t have to tell you the moment we have to file something 
with the Government, everybody, not only in industry but in the 
Government itself, knows it. People see it—stenographers, clerks, 
the mail people see all this stuff, if we have got to file it before we have 
got to have a pretty ironbound agreement. I would be very happy 
to give you the amendments. 

I think that about concludes my testimony, Mr. Chairman. 

[ would be very glad to answer your questions. 

Mr. Keatine. You have given us some very constructive thoughts. 

Mr. Atvorp. Thank you, Mr. Keating. 

The Cuarrman. Does that complete your statement ? 

Mr. Arvorp. That completes my statement. I would be very happy 
to work with your counsel. 

The Cuamman. I wish you would do that as quickly as possible. 

Mr. Atvorp. I will, sir. 


The CuarrMan. ‘Tomorrow morning, perhaps / 
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Mr. Atvorp, Unfortunately, I must go to California today but 
Mr. Peel is in my office and available and I think perhaps he knows 
more about this than I do. 

The Cuairman. Fine. Thank you very much. 

Our next witness is Mr. George W. Boyd, Jr., representing the 
American Paper & Pulp Association. We are gl: id to hear from 
you, Mr. Boyd. 


TESTIMONY OF GEORGE BOYD, JR., COUNSEL, AMERICAN PAPER & 
PULP ASSOCIATION 


Mr. Boyp. Mr. Celler and gentlemen, my name is George Boyd, Jr., 
and I am a member of the firm of Dunnington, Bartholow & Miller, 
161 East 42d Street, New York City, and am appearing as counsel for 
the American Paper & Pulp Association. 

This statement is made on behalf of the American Paper & Pulp 
Association which is the overall national association of the paper 
and pulp industry. The paper and pulp industry is the fifth largest 
industry in the United States, and operates in some 38 States. Some 
804 paper mills are owned and operated by 493 different companies. 
Five hundred and eighty thousand employees of the paper and allied 
products industry, together with upward of 2 million of their depend- 
ents, rely thereon for their livelihood. The payrolls of the industry 
amount to $2,500 million a year. The industry had net sales in 1956 
of more than $101, billion. 

I don’t have to stress the fact that the paper industry is a growth 
industry and constant new uses are being found for its many and 
varied new products. Technological progress has been great in the 
paper industry and all of the improvements and innovations have 
inured to the benefit of the consuming public. 

I think I should mention that during the past 10 years, the paper 
and allied products industry has made tremendous expenditures for 
new plant and equipment quite independent of any mergers that may 
have taken place. For example, in 1945 expenditures in the industry 
for new plant and equipment were $116 million. 

The Cuatrman. Just read off the first one and the last one. 

Mr. Boyp. In 1946 expenditures were $232 million. 

In 1956, the expenditures were $814 million. 

I would like to print out, Mr. Celler, that the aggregate total for 
that period was over $4,707 million. 

As the overall association of the paper and pulp industry, the Amer- 
ican Paper Pulp Association is vitally concerned with any and 
all legislation which could have any effect on members of the industry, 
and it is that interest which compe ‘Is us to submit a statement and 
testify with respect to H. R. 2145 and related bills. For the purpose 
of this presentation, comment will center on H. R. 2143 

First of all, we must emphasize that the paper and pulp industry 
is not in disagreement with the recommendation by the President of 
the United States made by him in his economic report, transmitted 
to the Congress on January 24, 1956, in which he urged revision 
of the antitrust laws so that— 
all firms of significant size that are engaging in interstate commerce and 
plan to merge should be required to give advance notice of the proposed merger 
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to the antitrust agencies, and to supply the information needed to assess its 
probable impact on competition. 

as well as that portion of this year’s economic report which called 
for the enactment of legislation with the— 

requirement of advance notification of proposed mergers that are likely to have 
significant effect on competition. 

One thing I would like to make clear is that it is our view that the 
distinguished chairman has done a notable job of preparing H. R. 
2143; that this bill represents a considerable improvement over the 
bills which were before this subeommittee and considered by it care- 
fully during the last session of the 84th Congress; and we very much 
appreciate the care and the study and the “work which Mr. Celler 
has given this bill. 

We wish to suggest what seem to us as several constructive improve- 
ments which might be made in H. R. 2143 

Now, it is perfectly clear that irrespective of the 10 exceptions to 
the notification and waiting period provisions of section 1, of H. R. 
2143, there is no doubt that the bill would require the furnishing of 
extensive information to a governmental agency. We do not object 
on that score but we do wish to make as certain as possible that all 
the necessary safeguards for the business community are incorporated 
in the bill. 

Today there are many corporations which have owners who are 
looking for appropriate circumstances in which to sell out their equity 
interests. Their motives for selling out, while varied, may include 
such considerations as shortage of working capital, unavailability 
of new and younger management, potential Federal tax difficulties 
because of retention of earnings in ‘past 1 years, or the desire to achieve 
a long-sought objective of ec: shing in at capital gains rates on past 
expenditures of time and effort. These motives are not unlawful and 
some of them are commendable. In 1956 the President of the United 
States said: 

Many mergers have a solid economic justification and serve the general inter- 
est by increasing competition * * *. 

We believe that many of these legitimate and useful mergers might 
be adversely affected by a waiting ‘period which is too long. In our 
judgment, 45 days should be a sufficient time to afford an appropriate 
governmental agency an opportunity to decide whether it wishes 
to take any steps against the merger. We wish to give specific en- 
dorsement to the testimony presented by the distinguished General 
Counsel of the Department of Commerce when he appeared before this 
subcommittee this year and urged that paragraph (6) of section 1, of 
H. R. 2148 which would exempt from the notification and waiting 
period provisions of the bill: 


Any acquisition of real property, solely for office space or residential use. 
be amended to read as follows: 


Any acquisition of real property, solely for office space or residential use, o1 
any acquisition of unimproved real estate. 

Mr. McCutxocu. I would like to interrupt at that point, Mr. Chair 
man. 

The Cuarrman. Yes. 
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Mr. McCuttocn. Do you think the suggested amendment is broad 
enough to cover all possible contingencies that might, for instance, 
apply only to the things you are thinking about—of course, 1 know 
you are referring to the paper and pulp association. 

Mr. Boyp. That is correct. 

Mr. McCutxocw. And you probably have timber land in mind 
among other things. 

Mr. Bop. But ‘exactly. 

Mr. McCuttocu. Would not the same reasoning apply to the basic 
factory buildings or maybe improved real estate ‘that was not being 
used at a given “time and would be valued in excess of the provision 
in this bill? 

Mr. Boyp. Yes, certainly I think the distinguished gentleman is 
correct as to the unimprov ed factory sites and I would dares: Ly it would 
be true in the case of improved land. 

The CuarrMan. W rould you suggest some language about real estate 
for timber purposes or something like that? 

Mr. Born. I would be very happy to. 

Mr. McCutxocu. Well, if I may interrupt again, there are other 
acquisitions, oil and iron ore and then plants for the processing of 
iron ore and so on. 

Mr. Kerarine. And you have in mind even the acquisition of large 
tracts with buildings 

Mr. McCutiocn. That is right. I happen to have in mind the 
matter coming up in the seventh district court of Ohio where a cor- 
poration is in “financial difficulties. In cases like that, it may be that 
they have several factory sites and buildings that may be sold by this 
corporation and we, I think, should be areful about restricting of 
this sort of thing. 

Mr. Rogers. I have a question, Mr. Chairman. 

The Cuarrman. Mr. Rogers. 

Mr. Rocers. When you suggest saying “unimproved real estate,” 
referring to the acquisition of real property, suppose that they want 
to acquire a piece of property which has improved buildings on it 
at the time and they are going to destroy that property to put up a 
new one. 

Mr. Boyp. Yes. 

Mr. Rogers. And of course it ceased to be “improved property” 
when that was destroyed. How would that 

Mr. Boyp. Well, I would think that under the proposed paragraph 
6, when they should acquire real property, whether it is improved or 
unimproved, at the time of acquisition, that it would be exempt from 
the notice provision if the property is being acquired solely for office 
space. 

Mr. Rocrrs. Suppose this was office space and suppose that they were 
going to build a new Rockefeller Center and rent it out—but, of 
course, as far as they were gong to use the office space themselves 

Mr. Boyp. We might find ourselves, Mr. Rogers, in a rather ¢ loudy 
area which would have to be determined ultimately by the courts. 

Mr. Rogers. That is what I am trying to get at, what is involved 
in this question of “unimproved real estate.” 

If there are some buildings or a plant on it, you can call it “im- 
proved” but it might be “improved” by some building 100 years old— 
I just wanted to get your thought. 
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Mr. Boyp. Well, what I mean by “unimproved real estate” Mr. 
Rogers is this. 

You have extensive lands, for example, in Colorado, which would 
not be comparable to that last situation, that would be unimproved 
real estate and there are lands like that down South or in the North- 
east or the West which are not improved by office structures or 
factories. 

Mr. McCutsocn. If I might interrupt, it may be improved by 
certain farming facilities and there is some property along the rail- 
road right-of-way that might have tremendous values but which, in 
accordance with this definition, would not be “improved” with office 
buildings or factory buildings. 

Mr. Boyp. That is correct. 

Mr. Rocers. Now, Webb & Knapp acquired a city block which was 
formerly a park for the purpose of putting up a building and they 
decided that that was not enough space and so they bought a number 
of buildings in one block and proceeded to destroy the buildings on 
there. 

Now, they were “improved” at the time of the purchase? 

Mr. Boyp. That is correct. 

Mr. Rocers. What I am trying to bring out is this: it is “unim- 
proved” and that is one transaction where you probably would have 
to include the block which had the buildings on it and would not 
have to include the block that did not have any. I am just trying 
to figure that out for myself. 

Mr. Boyp. Of course, the answer, I believe, Mr. Rogers, can be 
made very simple and that is, simply put a period after the word 
“real property” and say “any acquisition of real property.” That 
would take care of the suggestion by Mr. McCulloch and would take 
‘are of Webb & Knapp suggested by you, and it would take care of 
my problem with respect to timberland. 

Mr. Rogers. In other words, “acquisition of real estate,” period ? 

Mr. Boyp. Period. 

The CHarrmMan. Go ahead. 

Mr. Boyp. Thank you, Mr. Celler. 

It is our judgment that the mere acquisition of unimproved real es- 
tate would not result in any restraint on competition or have any ten- 
dency to create a monopoly. Time is of the essence, both from the 
standpoint of the seller and of the buyer, in transactions involving the 
sale and acquisition of unimproved land. The effect of requiring a 
60-day waiting period would be to preclude many legitimate land 
acquisitions because buyers would not be willing to indulge in a public 
auction for such property and sellers would lose the opportunity to 
realize at long last on what may well have been unsatisfactory 
investments. 

We recommend that the provisions in section 1 of H. R. 2143 which 
would require the furnishing of “such additional relevant informa- 
tion within their knowledge or control as may be requested within 
sixty days * * *” be amended to provide that the request be of a 
reasonable nature which the corporation or corporations could nor- 
mally be expected to meet within 30 days. This might be accom- 
plished by limiting this type of information to material readily avail- 
able in the files of the corporation. It would not be reasonable to 
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ask any corporation to furnish information which might involve tre- 
mendous original staff work which the Federal Tr: ade Commission or 
the Department of Justice should normally be expected to perform. 

Mr. Pierce. I would like to go back to page 4. 

Mr. Boyp. Yes. 

Mr. Prerce. In the second paragraph on that page, you make the 
statement: 

In our judgment the mere acquisition of unimproved real estate would not 
result in any restraint on competition or have any tendency to create a 
monopoly. 

Mr. Boyp. That is correct. 

Mr. Prerce. I would like to ask you this question. Suppose a paper 
company which owns extensive timberland buys a large amount of 
timberland property from its competitors. Could that not have a 
substantial effect on competition ? 

Mr. Boyp. Conceivably, it could have some effect on competition 
but whether it would have substantial effect or not—— 

Mr. Pierce. Of course; it could, though, could it not ? 

Mr. Boyp. ere can be. 

Mr. Pierce. Well, the one statement is not exactly correct because 
as I get your statement here you say there would not result in any 

Mr. Boyp. I would suggest to you—— 

Mr. Pierce. In any monopoly, 

Mr. Born. I would suggest to you, Mr. Pierce, that probably our 
statement is correct because it is a matter of judgment and T cannot 
conceive of an acquisition by a company in our industry of unim- 
proved real estate, the mere acquisition of unimproved real estate, 
nothing more, which would result in any restraint of competition. 

Mr. Marerz. Let me ask you this: would you say that a vertical 
integration by a paper mi inufacturing company resulting from the 
acquisition of timberland could not conceivably result in a substantial 
lessening of competition ? 

Mr. Boyp. I cannot visualize, Mr. Maletz, of a vertical—of the 
acquisition by a paper company of timberland having the effect. of 
substantially lessening competition. Rather, I think it might be 
promotive of competition. 

Mr. Maerz. Suppose a leading paper m: anufacturing company be- 
gins buying up all the timber: ind in imports int areas, as the result of 
which its competitors are denied access to that land. It would he your 
judgment that could not have an effect on competition ? 

Mr. Boyp. I did not say it would not have an effect. 

Mr. Maerz. What about a substantial effect on competition ? 

Mr. Boyp. I do not think it would because our industry, as I pointed 
out earlier, is rather unique. We have a great number of companies 
in our industry—— 

The Cuatrman. Oh, no. Our investigation showed, for example, 
that the companies that make newsprint are pretty well concentrated. 

Mr. Boyp. Well, I was not aware of any concentration. 

The Cuarman. In newsprint ? 

Mr. Boyp. In newsprint. 

The Cuarman. I would suggest to you, sir, that you read the con- 
clusions and recommendations ‘resulting from the investigation of this 
Antitrust Committee. 
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Mr. Matevz. Is it not correct that an examiner of the Federal Trade 
Commission recently found that one of the leading companies In your 
industry, Crown-Zellerbach, had violated the Celler-Kefauver Act? 

Mr. Boyp. I only know what I read in the papers, Mr. Maletz. 

The CHairman. And what did you read about Crown-Zellerbach ? 

Mr. Bop. Well, I do remember reading a dispatch that the Federal 
Trade Commission’s hearing examiner had made certain findings but 
I am also aware that those findings go to the full Commission. 

Mr. Materz. That is correct. YY 

Mr. Boyp. In other words, it is merely one man’s opinion at this 
stage. 

The Cuamman. Oh, but there have been other cases besides this 
recent one, sir, of instances where suits had been brought against paper 
companies for antitrust violations. 

When it came to the matter of obtaining data and information we 
were sorely put to it, as a matter of fact, in our own investigation. 
We thought that we might get some information and data from some 
of the companies and to our amazement documents and data were 
spirited away, sent abroad to Canada—— 

Mr. Born. Well, I have no knowledge of that, Mr. Celler. 

The Cuarrman. Well, I certainly have knowledge of it: because-— 
that was the International Paper Co.—well, I don’t want to go into 
this too deeply. Weare going a little far afield here. But I did not 
want to let the impression go forth that some of the paper companies 
are just lily white so far as the antitrust laws are concerned. 

Mr. Boyp. I was not suggesting, Mr. Celler, that the paper companies 
or that the companies in any industry are lily white. May I remark 
in response to Mr. Maletz’ line of questioning that we have a great 
number of companies in our industry and I could not conceive that 
where a company acquired lands, timberlands, that there would be a 
substantial lessening of competition, which I believe was the question 
posed to me by Mr. Maletz. 

Mr. Marterz. And I think you indicated that you could not conceive 
that as the fact because your industry is so highly—— 

Mr. Boyp. It is highly competitive. 

Mr. Maerz. Yes; and as was pointed out by the chairman, there 
were a number of antitrust proceedings against companies in your 
industry. 

Mr. Boyp. Well, in an industry so large I would expect proceedings 
of one sort or another. 

The Cuamrman. The industry is very, very concentrated. It may 
be that perhaps you have intensive competition on Kraft paper, but 
not too much competition in your newsprint. 

Mr. Marrrz. I think you recognize, Mr. Boyd, that a long list of 
antitrust proceedings has been filed against companies in the paper 
industry—— 

Mr. Born. And other industries. 

Mr. Maerz. By the Department of Justice. 

The CuatrMan. We have been very much dismayed by the follow- 
the-leader principle in the newsprint industry, where one company 
raises the price and all the other companies follow suit. And:in the 
last 2 or 3 years there have been several increases in the price of 
newsprint. 
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I do not want to go into that too deeply, but, in my humble opinion, 
they are clear v iolations of the antitrust laws by way of price fixing 
in an indirect manner, maybe just enough to keep from having ac tion 
being actually taken by the Department of Justice. But these com- 
panies certainly are violating the spirit of the antitrust laws. 

Mr. Born. Well, I would say respectfully to the distinguished chair- 
man of the subcommittee that I have in my hand a pac ckage of ciga 
rettes, and I dare say that he and I could go any place in the city a 
Washington and we would pay the same thing for that package of 
cigarettes. I don’t think it is price fixing. 

The CHarrmMan. What does that have to do with newsprint ? 

Mr. Boyp. Well, I am merely saying that it has a great deal to do 
with newsprint or any other commodity, that it is necessary always 
to follow whatever might be the market. Now, the market for these 
cigarettes happens to be, I think, 26 cents a package, and if a manu- 
facturer, or rather the dealer, were charging more than 26 cents he 
could not hope to sell cigarettes. 

The Cuatrman. Well, there I want to say this. So far as com- 
panies such as Crown-Zellerbach and International Paper and others 
are concerned, I am not so naive as to think that they go into a smoke- 
filled room and agree on an increase on prices; they don’t do that. 

Mr. Born. I don’t think they do. 

The CHarrman. And this goes back to every single one of those 
companies, not the method employed—— 

Mr. Boyp. I was not aware of that. 

The Cuarrman. Well, the record speaks for itself, and it has been 
going on for the last few years. The result has been an inordinate 
increase in the price of newsprint which causes great concern to 
Congress. 

Mr. Boyp. May I proceed on the premerger ? 

The CHarrman. Go ahead, I am sorry, I perhaps went into that too 
much. 

Mr. Prerce. Just. one other question, going back to that sentence 
again. It still strikes me as being too broad because unimproved real 
estate would not only include your timberland but could include 
various other properties—for instance, uranium, oil, various kinds 
of things. If you continue to get the companies buying up the supply 
of those, then undoubtedly you would have substant1 ial lessening of 
competition, don’t you believe that? 

Mr. Boyp. I would say, Mr. Pierce, that, first, it was an expression 
of judgment and the sentence is proper in our judgment. 

Second, when I use the term “unimproved real estate,” I mean 
specifically unimproved real estate, and I am not referring to the 
acquisition of mineral rights or anything of that nature, I am refer- 
ring to surface land. 

Mr. Prerce. W ell, how can you tell; what is the distinction ? 

Mr. Boyp. I thought you were challenging that sentence. 

Mr. Prerce. Iam. I just don’t understand. 

Mr. Boyp. In other words, on behalf of our people I am expressing 
the view that mere acquisition of unimproved real estate, surface lands, 
would not result in any restraint and any monopoly. 

I have not explored nor given any thought to what would be the 
effect, if any, on competition should we be able to go out and acquire 
coal rights. 
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Mr. Pierce. Or some rare timber ? 

Mr. Boyp. What do you mean by “rare”? 

Mr. Pierce. Well, I know that there are certain kinds of timber 
that only grow in certain sections of the country and in only small 
amounts. 

Mr. Boyp. Well, I am not aware of what type of timber you are 
referring to. 

Mr. Pierce. I see. 

The CHamman. Well, go ahead with your statement. 

Mr. Boyp. Thank you, Mr. Celler. 

We believe that the simplest way of handling concurrent or suc- 
cessive requests for additional information w ould be to provide that 
in the case of regulated industries the notice and initial information 
be sent in duplicate to the regulating agency, which shall in turn send 
one copy to the Department of Justice as a potential intervenor. In 
the case of nonregulated industries which would be subjected to the 
Federal Trade Commission and the Department of Justice, it should 
be provided that the notice and initial information be sent in dupli- 
cate to the Department of Justice and that one copy thereof be trans- 
mitted by the Justice Department to the Federal Trade Commission. 
It should also be provided that the regulatory agency, on the one 
hand, or the Department of Justice, on the other, w ould have the sole 
right to make a demand for further information. 

We suggest that H. R. 2143 be amended to make it perfectly clear 
that any notice or other information provided under this proposed 
law would be confidential and not made available to the general public 
and made available only to proper agencies having a legitimate interest 
therein. 

The CuHamrman. We have a provision in there for that. 

Mr. Boyp. We are aware of that, Mr. Chairman; but in view of 
the general concern about secrecy—and I do not think it would mili- 
tate against any purpose you have in mind in your bill to provide 
specifically that any information provided would be secret 

The Cuarrman. I see. 

Mr. Boyp. We realize that this may already be covered by present 
provisions of law; but since secrecy is so important to the consumma- 
tion of a merger, we think it should be specifically provided in the 
bill. We would further point out that the control of the duration of 
the administrative proceedings is largely in the hands of the Federal 
Trade Commission. Once the Federal Trade Commission would have 
secured a restraining order or an injunction, it could, for all practical 
purposes, kill a proposed merger by delay, even though a court—or, 
indeed, the Federal Trade Commission itself, in the “unlikely event, 
that it should find that the evidence brought out at the hearing would 
not support the complaint—might later determine that the proposed 
merger had not been legal. 

The phrase “as soon as may be” at line 12 on page 8 of H. R. 2148 
is intended to safeguard against such a situation, but we respectfully 
submit that this may not effectuate the result intended, as a practical 
matter. 

We are opposed to section 3 of H. R. 2148, which would amend 
section 15 of the Clayton Act to enable the Federal Trade Commis- 
sion to seek a preliminary injunction or restraining order prior to the 
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completion of a merger. We deem this proposed amendment in the 
law completely unnecessary and an unwarranted increase in the 
powers of the Federal Trade Commission, inasmuch as the Depart- 
ment of Justice already has the authority to seek such preliminary 
injunctions, and its services in this respect are available to the Com- 
mission. 

The Cuarrman. I am interested to note that you agree with the 
President in the forepart of your present: ition but not with respect to 
granting power to the Federal Trade Commission. You are in dis- 
agreement with the President because the President specifically stated: 

Third, a series of interrelated measures would strengthen the Government’s 
ability to deal specifically with mergers; requirement of advance notification of 
proposed mergers that are likely to have a significant effect on competition ; 
extension of Federal regulation to cover bank mergers by asset as well as by 
stock acquisition; application of the Clayton Act to mergers where either party 
is in interstate commerce; and authorization of the Federal Trade Commission, 
in merger cases where it believes violation is likely, to seek a preliminary injunc- 
tion before a complaint is filed. 

Mr. Boyp. We were very careful, Mr. Celler, in our statement that 
we were not in disagreement—not to incorporate any agreement with 
the recommendation, the last recommendation which you have just 
read, because obviously it would have been inconsistent. 

Mr. Keatine. Well, don’t get too worried about it. I am not sure 
but that I am not in disagreement with the President in that particular 
feature. 

I am very much concerned whether this would get the Federal Trade 
Commission into a race with the Department of Justice and whether or 
not it would entail a large additional staff for the Federal Trade Com- 
mission if they were given this additional power. 

And I might say that I don’t think that we are in any way bound 
by the President’s views, we may be in general agreement with his 
views with some specific disagreements. My mind is open on this 
and I am still a little bit troubled about it. 

Mr. Boyp. Thank you. In the interest of time, may I sum up 

The Cuamman. Do we find the opposite party agreeing with the 
President ? 

Mr. Keatrne. I will put it up to any unbiased authority, as to the 
percentage of agreement with the President, against the Chairman, but 
on this ps articular matter I am not sure that I agree with him. And 
[ am not entirely sure that, if he read all the testimony and made a 
further study of the operations of the Federal Trade Commission sank 

sat down with the Chairman and myself, that I might not be able to 

convince him that I was right rather than the Chairman because he is 
an openminded man and so fair and so anxious to hear all sides that 
I feel we might make some progress. 

Now, it might be that in the light of some of the evidence which was 
taken here and some of the statements which have been made before 
this committee, he might feel that he ought to reconsider that. Any 
fairminded man would be openminded on these matters, not close the 
door to reconsideration. 

The Cuamrman. Not only did the President make his statement 
once, but he made it twice, he sort of riveted it down. 

Mr. Kratinc. Well, we have had a good many Presidents who have 
made rather impetuous remarks which later they modified—of course, 
the present President is very much less apt to do that. 
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The Cuarrman. You mean to say that Presidents make impetuous 
remarks—— . 

Mr. Kearinc. We have had Presidents who have made impetuous 
remarks. I was not referring to the present President. The chair- 
man has been here a long time, and I think that both of us remember 
such statements—— 

The Cuarrman. I remember Hoover and I remember Harding 

Mr. Keating. I don’t go that far back. 

Mr. Boyp. May I sum up, Mr. Celler, in order to save time ? 

The Cuarrman. Yes. 

Mr. Boyp. In conclusion, we therefore recommend respectfully to 
this subcommittee that : 

(1) For nonregulated industries, the notice and additional infor- 
mation be required to be supplied to the Department of Justice, with 
that agency having to furnish the information to the Federal Trade 
Commission ; 

(2) Forty-five days should be a sufficient time to afford the appro- 
priate governmental agency an opportunity to decide whether it 
wishes to take any steps to forestall a merger ; 

(3) The request for additional information must be of a reason- 
able nature which the corporation could normally be expected to 
meet within 30 days; 

(4) Any notice or information supplied pursuant to H. R. 2143 
be confidential ; 

(5) H.R. 2143 be amended to delete section 3 thereof; 

(6) Paragraph (6) of section 1 of H. R. 2143 be amended to read 
as follows: 





Any acquisition of real property, solely for office space or residential use, or 
any acquisition of unimproved real estate. 

7. H. R. 2143 be amended so as to provide that it become effective 
January 1, 1958. 

8. Even though a corporation required to do so should not give the 
notice with respect to merger, the bill should be amended to make it 
perfectly clear that where there is no restraint of completion involved, 
there may not be an action brought for treble damages against the non- 
complying corporation. 

Thank you very much for giving me this opportunity to appear, 
Mr. Celler. 

The Cuatmrman. Thank you, and as one fellow New Yorker to an- 
other New Yorker, I am glad to have had you here. 

(The prepared statement of Mr. Boyd is as follows:) 


STATEMENT BY THE AMERICAN PAPER & PULP ASSOCIATION 


My name is George Boyd, Jr. I ama member of the firm of Dunnington, Bar- 
tholow & Miller, 161 East 42d Street, New York City, and am appearing as 
counsel for the American Paper & Pulp Association. 

This statement is made on behalf of the American Paper & Pulp Association, 
the overall national association of the paper and pulp industry. The paper 
and pulp industry is the fifth largest industry in the United States, and operates 
in some 38 States. Some 804 paper mills are owned and operated by 493 dif- 
ferent companies ; 580,000 employees of the paper and allied products industry, 
together with upward of 2 million of their dependents, rely thereon for their 
livelihood. The payrolls of the industry amount to $2,500 million a year. The 
industry had net sales in 1956 of more than $1014 billion. 

The paper industry is a growth industry and constant new uses are being 
found for its many and varied new products. Technological progress has been 
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great in the paper industry and all of the improvements and innovations have 
inured to the benefit of the consuming public. 

During the past 10 years, the paper and allied products industry has made 
tremendous expenditures for new plant and equipment quite independent of any 
mergers that may have taken place. For example, in 1945, expenditures in the 
industry for new plant and equipment were $116 million, in 1946 expenditures 
were $232 million, in 1947 expenditures were $371 million, in 1948 expenditures 
were $383 million, in 1949 expenditures were $298 million, in 1950 expenditures 
were $327 million, in 1951 expenditures were $420 million, in 1952 expenditures 
were $364 million, in 1953 expenditures were $409 million, in 1954 expenditures 
were $455 million, in 1955 expenditures were $518 million, in 1956 expenditures 
were $814 million. 

As the overall association of the paper and pulp industry, the American Paper 
& Pulp Association is vitally concerned with any and all legislation which 
could have any effect on members of the industry, and it is that interest which 
compels us to submit a statement and testify with respect to H. R. 2143 and 
related bills. For the purpose of this presentation, comment will center on 
H. R. 21438. 

First of all, we must emphasize that the paper and pulp industry is not in 
disagreement with the recommendation by the President of the United States 
made by him in his Economic Report, transmitted to the Congress on January 
24, 1956, in which he urged revision of the antitrust laws so that “all firms 
of significant size that are engaging in interstate commerce and plan to 
merge should be required to give advance notice of the proposed merger to the 
antitrust agencies, and to supply the information needed to assess its probable 
impact on competition,” as well as that portion of this year’s Economic Report 
which called for the enactment of legislation with the “requirement of advance 
notification of proposed mergers that are likely to have significant effect on 
competition. 

It should be stressed that H. R. 2145 represents a considerable improvement 
over the so-called premerger notification bills which were considered by this 
subcommittee during the last session of the 84th Congress, and we are keenly 
appreciative of the care and study given this bill by the distinguished chairman 
of this subcommittee. We should wish to devote our testimony to what seem 
to us as constructive improvements to this bill. 

Notwithstanding the 10 exceptions to the notification and waiting period pro- 
visions of section 1 of H. R. 2143, there is no doubt that the bill would require 
the furnishing of extensive information to a governmental agency. We do not 
object on that score but we do wish to make as certain as possible that all the 
necessary safeguards for the business community are incorporated in the bill. 

Today, there are many corporations which have owners who are looking for 
appropriate circumstances in which to sell out their equity interests. Their 
motives for selling out, while varied, may include such considerations as shortage 
of working capital, unavailability of new and younger management, potential 
Federal tax difficulties because of retention of earnings in past years, or the 
desire to achieve a long-sought objective of cashing in at capital gains rates on 
past expenditures of time and effort. These motives are not unlawful and some 
of them are commendable. In 1956 the President of the United States said: 
“Many mergers have a solid economic justification and serve the general interest 
by increasing competition. * * *” 

We believe that many of these legitimate and useful mergers might be ad- 
versely affected by a waiting period which is too long. In our judgment, 45 days 
should be a sufficient time to afford an appropriate governmental agency an 
opportunity to decide whether it wants to take any steps against the merger. 
We wish to give specific endorsement to the testimony made by the General 
Counsel of the Department of Commerce, appearing before this subcommittee, 
when he urged that paragraph (6) of section 1 of HT. R. 2143 which would exempt 
from the notification and waiting period provisions of the bill 

“Any acquisition of real property, solely for office space or residential use.” 
be amended to read as follows: 

“Any acquisition of real property, solely for office space or residential use, 

or any acquisition of unimproved real estate.” 

In our judgment the mere acquisition of unimproved real estate would not 
result in any restraint on competition or have any tendency to create a monopoly. 
Time is of the essence, both from the standpoint of the seller and of the buyer, in 
transactions involving the sale and acquisition of unimproved land. The effect 
of requiring a 60-day waiting period would be to preclude many legitimate land 
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acquisitions because buyers would not be willing to indulge in a public auction 
for such property and sellers would lose the opportunity to realize at long last 
on what may well have been unsatisfactory investments. 

We recommend that the provisions in section 1 of H. R. 2148 which would 
require the furnishing of “such additional relevant information within their 
knowledge or control as may be requested within 60 days * * *” be amended to 
provide that the request be of a reasonable nature which the corporation or 
corporations could normally be expected to meet within 30 days. This might 
be accomplished by limiting this type of information to material readily avail- 
able in the files of the corporation. It would not be reasonable to ask a corpo- 
ration to furnish information which might involve tremendous original staff 
work which the Federal Trade Commission or the Department of Justice should 
normally be expected to perform. 

We believe that the simplest way of handling concurrent or successive re- 
quests for additional information would be to provide that in the case of reg- 
ulated industries the notice and initial information be sent in duplicate to 
the regulating agency which shall in turn send one copy to the Department 
of Justice as a potential intervenor. In the case of nonregulated industries 
which would be subject to the Federal Trade Commission and the Department 
of Justice, it should be provided that the notice and initial information be 
sent in duplicate to the Department of Justice and that one copy thereof be 
transmitted by the Justice Department to the Federal Trade Commission. 
It should also be provided that the regulatory agency on the one hand or the 
Department of Justice on the other would have the sole right to make a de- 
mand for further information. 

We suggest that H. R. 2143 be amended to make it perfectly clear that 
any notice or other information provided under this proposed law would be 
confidential and not made available to the general public and made available 
only to proper agencies having a legitimate interest therein. We realize that 
this may already be covered by present provisions of law but, since secrecy is 
so important to the consummation of a merger, we think that it should be 
specifically provided in the bil]. We would further point out that the con- 
trol of the duration of the administrative proceedings is largely in the hands 
of the Federal Trade Commission. Once the Federal Trade Commission would 
have secured a restraining order or an injunction, it could, for all practical 
purposes, kill a proposed merger by delay, even though a court (or indeed the 
Federal Trade Commission itself, in the unlikely event that it should find that 
the evidence brought out at the hearing would not support the complaint) 
might later determine that the proposed merger had not been illegal. The 
phrase “as soon as may be” at line 12 on page 8 of H. R. 2143 is intended to 
safeguard against such a situation but we respectfully submit that this may 
not effectuate the result intended, as a practical matter. 

We are opposed to section 3 of H. R. 2143 which would amend section 15 of 
the Clayton Act to enable the Federal Trade Commission to seek a preliminary 
injunction or restraining order prior to the completion of a merger. We deem 
this proposed amendment in the law completely unnecessary and an unwar- 
ranted increase in the powers of the Federal Trade Commission, inasmuch as 
the Department of Justice already has the authority to seek such preliminary 
injunctions and its services in this respect are available to the Commission. 
We must also point out that there is considerable difference between litigation 
involving the Department of Justice and the Federal Trade Commission. In 
the case of the Department of Justice, litigation moves immediately into the 
courts. In the case of the Federal Trade Commission, there are lengthy if 
not protracted administrative hearings prior to the time either party has re- 
course to the courts. If the Federal Trade Commission is granted the power 
to block a merger by injunction, the result is tantamount to negating effectively 
the whole deal, since few parties to a merger agreement would or could await 
the passage of the number of years necessary for final determination of the 
ease. The economics involved in most any merger situation would seem 
to require its completion within a reasonable period of time or void the whole 
deal. 

We further suggest that the standards proposed by section 3 of the bill are 
so vague as to require the inclusion of the word “essential” on line 24 of page 
7 immediately prior to the words “to the interest of the public.” 

At the present time, there are an untold number of executed contracts, options, 
outstanding warrants, commitments, or other contractual arrangements, existing 
throughout the United States, for the purchase, at a definite date in the future, 
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of stock or assets which would come within the ambit of H. R. 2143. This bill 
might prevent the consummation of some of these purchases upon its enactment 
into law. We, therefore, suggest that it would not only be highly appropriate 
but desirable to spell out in the bill an effective date which would afford a suffi- 
cient lead time to permit orderly arrangement of corporate affairs. We suggest 
that an appropriate effective date for the bill would be January 1, 1958. 

In conclusion, we therefore recommend respectfully to this subcommittee that— 

(1) for nonregulated industries, the notice and additional information be 
required to be supplied to the Department of Justice, with that agency having 
to furnish the information to the Federal Trade Commission, 

(2) forty-five days should be a sufficient time to afford the appropriate 
governmental agency an opportunity to decide whether it wishes to take any 
steps to forestall a merger, 

(8) the request for additional information must be of a reasonable nature 
which the corporation could normally be expected to meet within 30 days, 

(4) any notice or information supplied pursuant to H. R. 2148 be confi- 
dential, 


(5) H. R. 2143 be amended to delete section 3 thereof, 

(6) paragraph (6) of section 1 of H. R. 2148 be amended to read as fol- 
lows: “Any acquisition of real property, solely for office space or residential 
use, or any acquisition of unimproved real estate.” 

(7) H. R. 2148 be amended so as to provide that it become effective Jan- 
uary 1, 1958. 

(8) even though a corporation required to do so, should not give the notice 
with respect to merger, the bill should be amended to make it perfectly clear 
that where there is no restraint of competition involved, there may not be 
an action brought for treble damages against the noncomplying corporation, 

The CratrMan. Our next witness is the representative of the Inde- 
pendent Petroleum Association of America. 


TESTIMONY OF H. M. McCLURE, JR., VICE PRESIDENT, INDEPEND- 
ENT PETROLEUM ASSOCIATION OF AMERICA 


The CHamman. We will be glad to hear from you, sir. 

Mr. McCuure. Thank you, Mr. Chairman. It is a pleasure to ap- 
pear, and before I give my prepared statement I certainly think that 
the public should be more aware and appreciative of what is done by 
these committees. 

In the interest of time, my statement is short and, if you please, sir, 
T will read it and be as brief as possible and if there are any questions 
I would appreciate interruptions. 

The Cuarrman. Could you epitomize your statement ? 

Mr. McCuure. Well, my statement should take about not to exceed 
8 minutes, sir. 

The Cuarrman. Proceed, sir. 

Mr. McCuure. My name is H. M. McClure, Jr. My home is Alma, 
Mich., and I am president of McClure Oil Co., an independent pro- 
ducing, drilling, and exploration company. I have been engaged in 
the production ‘branch of the oil industry all my adult business life a 
were my father and grandfather. At present I also serve as vice 
president of the Independent Petroleum Association of America for 
the State of Michigan. My appearance today is in behalf of the many 
independent producers such as ourselves who are represented in the 
membership of the association. 

The Independent Petroleum Associ: ation of America is a national 
trade association of producers of oil and natural gas. Its membership 
is representative of every oil- and gas-producing area in the United 
States. 
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The Independent Petroleum Association is opposed to the enactment 
of H. R. 2143 and other similar bills. We feel the proposed legislation 
is undesirable in that it would involve unnecessary Government super- 
vision of the day-to-day activities of our economic life. As a result, 
we do not feel that it would constitute good government. 

In addition, the proposed legisl: tion would be most disturbing to 
the normal manner in which the independent oil producer and the in- 
dustry in general functions. It would, therefore, have a retarding 
effect on our search for new reserves of oil and gas, as well as curtailing 
orderly development of the existing reserves. 

The passage of such a bill as H. R. 2143, at a time when appropria- 
tion of funds for new exploration requires all the courage even a far- 
sighted oilman can muster, would indeed be most disruptive. 

It is my understanding that the announced purpose of the proposed 
legislation is to make more effective the existing antitrust laws. How- 
ever, the effects of the legislation upon industry activities must be 
weighed against possible benefits. Our association represents the 
small-business element of the oil- and gas-producing industry. 

We are, therefore, fully cognizant of the absolute necessity of strong, 
effective antitrust laws. If the present laws need strengthening, it 
seems to us the standards of existing laws should be improved rather 
than through the indirect approach embodied in the proposed legisla- 
tion. 

In order to show why we are concerned about the possible effects of 
this legislation, I would like to describe the normal and routine 
methods of operating within the oil-producing industry. 

In the day-to-day activities of an oil producer, he is continuously 
buying and selling assets. These assets may be in the form of 
undev eloped leases, partially developed properties, or fully developed 
oil reserves. It is normal for the oil producer to buy and sell such 
assets on very short notice. Any substantial delay would often defeat 
the very purpose of such transactions. 

The $2 million exemption in the present bill (H. R. 2148) would, of 
course, exempt many of these transactions but at the same time it 
would not exempt many others. 

A number of actual examples could be given where material dam- 
age could and probably would have been done had the proposed bill 
been in effect. The followi ing is one such example: 

Three years ago a new discovery well was completed opening a new 
pool. The working interest in this property was owned by one so- 
valled major oil company (25 percent) and 3 oil operators (25 percent 
for 1; the other 2 1214 percent each). The balance of the interest 
was owned by 2 investors (12% percent each). During the 3-year 
period, 31 producing oil wells and 7 dry holes were drilled at a cost 
of $1,697,384. 

Oil reserves in the amount of 3,500,000 barrels had been developed 
of which 420,000 barrels had been produced and sold. The develop- 
ment complete, the 3 independent producers together with the 2 in- 
vestors drilled 4 new exploratory wells (wildcats) in another area. 
The fourth was a commercial well, the first three dry holes. 

They needed money anne to protect their new property. An 
engineering report covering the developed property was prepared at 


a cost of $38,640. With this report i in hand, a quick exchange of prop- 
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erty for common stock was arranged with the major oil company 
(assets over $10 million) involving ‘the sum of $2,146,000. 

This transaction was made by one of the independents (a corpora- 
tion) which took title from others in the group, then transferred the 
total 75 percent interest to the major company. 

The sellers immediately liquidated enough common stock to pay 
their capital gains tax to the Treasury Department, pay in full their 
loans at the bank and have sufficient left to protect their new property. 

So as to further show the effects in this particular example, after 
3 years of drilling and developing, not to include the 5 years before 
when he was unsuccessfully exploring for the new field, I set forth 
the outcome of one of the independent producers who ow ned 121% per- 
cent working interest. 


lf of stock from exchange (121% percent interest) -._-__-_________--_-_- $357, 000 
Original capital investment less depreciation ($111,468 of this to repay 
ees ek Ce ef ISL SE Sel Scie niches die tdGhiens 135, 000 
ae a Bh alia Sites tilt sacs acsetieais Wichita caethigapntmnibids 222, 000 
Re OE, I sso secisn dose evened sdaiemegspliunn detenes emaguhe enencomyereticr 55, 500 
UT 2 iia oe a EI Bs ch cinders their concbate ceobtebatelen 166, 500 


This net amount remaining is enough for two average depth ex- 
ploratory wells (wildcats). "The rate of disc overy is 1 in 9 so the 
independent must again spread his risk at. the rate of about 1214 per- 
cent per well to have a ‘fighting chance of finding new production. 
Some win, some lose. 

It requires little insight to imagine the disastrous effects in the case 
of the independent by injecting any period of indecision such as will 
result from the bill you are considering. 

There are few of us who would take the chance of spending money 
for expensive reserve reports let alone be able to afford them if we 
thought our efforts might be thwarted by delays that would be required 
by this bill. 

Please note the substantial borrowing in the case cited. It is true, 
that in most instances such properties are subject to substantial 
loans. In other words, many relatively small producers will hold 
title to properties that will not come within the exemption, yet their 
net interest, less their loan, will be much less than $2 million. 

I would like to cite another example, in which the independent 
producer becomes indirectly affected by the proposed bill. Because 
of the nature and peculiarities of our industry, the independent oil 
producer seldom holds title to the full interest in an oil property. 
Normally he has a relatively small interest in a given property. 

Oftentimes there are several such independents. jointly owning such 
property. Likewise in many cases, small independent producers will 
be joint owners with a larger company. The interest which is held 
by the larger company often would exceed the $2 million limit. Usu- 
ally if anyone of the owners of such jointly operated property desires 
to sell his interest, the sale can be accomplished only if all owners 
agree to sell because most purchasers would not be interested in the 
acquisition unless they could acquire the full interest. In such cases, 
which are numerous in our industry, the independent producer would 
not be able to dispose of his property, until the larger owner who 
would be subject to the proposed legislation had met the requirements 
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of premerger notification. As a result the independent producer, 
whose assets may be less than $2 million, and even though he operates 
as an individual, would be adversely affected by the delays involved 
in premerger notification. 

I would like to emphasize the disruptive effects that the delay in the 
sale or acquisition of assets would have upon the oil producer. A 
producer may desire to sell his property in order to participate in 
the acquisition and development of another play in some other area 
that is deemed more advantageous . 

Competition in such new plays is extremely keen and timing is of 
utmost importance. The producer must be able to liquidate his assets 
quickly if he is to successfully participate. That is the way in which 
the average independent oil producer raises the funds with which 
to continue his business. If the producer is to follow the new plays 
then he must be able to quickly dispose of his existing properties. 

Another example of problems which face the oil producer wherein 
the time element is vital is that which may be brought about by the 
expiration of his leases. A lease is acquired for a primary term of 
some fixed years, perhaps five, sometimes less. 

Under its terms it will expire at the end of the fixed period unless 
oil production has been developed. This means that a test well if 
it is going to be drilled must be drilled before the lease expires. 
Oftentimes, as a matter of fact it is quite usual, the exploratory or 
test drilling is not begun until near the lease expiration date. This 
means that the producer must raise the necessary funds quickly. 

It is common practice that he do so through the arrangement com- 
monly referred to as a farm-out. Under this arrangement, the pro- 
ducer sells the property to a larger company that has assets in excess 
of $10 million that has readily available funds with which to drill the 
well, retaining in the property a small interest. 

_If such transactions are delayed by a 60-day waiting period as pro- 
vided by the proposed legislation such transactions which are very 
common in our industry may not be consummated before the lease 
expires. 

There are other situations confronted by the oil producer: wherein 
the time element is extremely important. Ifa producer owns a lease 
adjacent to a property on which a successful well is drilled, he must 
immediately drill his lease or be subject to losing it. Most inde- 
pendent oil producers are without available funds with which to do 
such drilling. 

They usually must sell assets in order to raise the necessary funds 
or make a farm-out arrangement for the drilling of the well. Such 
situations are not isolated within our industry’s activity, but are very 
common and happen each day. As a result, any delay such as 60 days 
or even 30 or less might completely defeat the purposes of his sales 
of assets. 

The independent producer in disposing of his property or in ac- 
quiring them is often dealing with larger units in the petroleum 
industry whose assets would exceed the $10 million provided by the 
bill. Asa result, a great number of the independent producers’ trans- 
actions involving either sale or acquisition of assets would be covered 
by the proposed legislation. 

Another problem presented by the proposed legislation as it would 
apply to the oil producer is that of evaluation of properties. The bill 
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would not apply if the sale or acquisition of a lease or property is less 
than $2 million. In the case of oil properties, however, both devel- 
oped and undeveloped, it is often difficult to determine the value 
thereof. 

Geologists and engineers may differ in their determination as to the 
value of a lease or an oil property. In a farm-out arrangement such 
as referred to above, a certain interest in the property may be trans- 
ferred to another in consideration of the drilling of a well. 

There would be no sale involved which would determine the value 
thereof. Yet, under the bill in order to determine whether or not the 
transaction is covered, an evaluation of the property must be made. 
We feel that this might present a very difficult problem. 

The freedom to trade properties is particularly vital to the inde- 
pendent oil producer. He must have unrestricted opportunity to buy 
and sell assets and do it quickly. He must have this freedom if he is 
to be able to raise the funds with which to stay in business. 

This problem is not so crucial with the larger companies. They 
have other means of obtaining their financial needs and could prob- 
ably adjust to the situation without trading or buying and selling as- 
sets as is done today. 

In our judgment, however, the independent oil producer would be 
frustrated in his normal methods of doing business if he is restricted 
in his freedom to buy and sell properties. It is our further judgment 
that if the independent is restricted in this manner, the future growth 
and development of the domestic oil industry would be seriously 
injured. 

The effect of the bill in our opinion might very well be to force a 
concentration within the large companies rather than as it is its pur- 
pose, to prevent such concentration. 

For the above reasons, we are opposed to the enactment of H. R. 
2143, 

Mr. Keatine (presiding). Thank you very much, Mr. McClure. 

The next witness is Mr. B. F. Castle, representing the Milk Industry 
Foundation. Will you proceed, Mr. Castle? 


TESTIMONY OF B. F. CASTLE, EXECUTIVE VICE PRESIDENT, MILK 
INDUSTRY FOUNDATION 


Mr. Castix. Mr. Chairman, my statement is brief and I will make it 
briefer—by not reading it. I will simply identify myself. 

I am B. F. Castle, the executive vice president of the Milk Industry 
Foundation. We represent fluid-milk processors and distributors in 
the United States in every State of the Union. 

Sixty percent of our membership is composed of small companies, 
that is, having 20 milk routes or less, so that our concern is with the 
problems of small oe eRe when they want to sell or merge. <A 
point. which is made with reference to that is by a letter which T quote. 
I read 2 paragraphs which I think are quite ‘pertinent to 1 phase of 
the need for the smaller man to have an outlet. 

“One of the difficulties that arise on the death of a major owner of 
a business”—this is in reference to the estate tax. 

This is written, I suppose, by counsel for the Small Business Tax 
Conference—it is signed by Joseph T. King, chairman and evidently 
a lawyer, and this is what interested me: 
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The present Federal estate tax is especially burdensome on small- and medium- 
sized businessmen whose assets consist largely in investments in closely-held 
business concerns. 

Now, the pattern in our industry is sort of a father-to-son pattern 
and they are small and they are generally family owned. 

One of the difficulties that arise on the death of a major owner of a business 
in which he has invested a large share of his assets is finding sufficient money 
to pay the estate tax without liquidating the business or impairing its financial 
stability. Under present law, the estate tax is due within 15 months after the 
date of death. This provides little time within which to satisfy the tax. 

The result is that today an owner of a small- or medium-size business fre- 


quently faces the prospect that after his death, payment of the tax on his estate 
will economically injure not only his business but his heirs as well. 


This is the point in our belief. 

This fact leads to mergers and acquisitions for in this way the owner of a 
small- or medium-size concern can transfer his holdings by acquiring investments 
in large enterprises and avoid the risk of having his estate suffer the loss of 
liquidating a part or all of his interest in his business. 

That is the problem faced by many of the smaller units in our in- 
dustry and we have the very thing that this man is referring to in 
his summary, and so our concern is that if this bill is to become a law, 
we would like a proviso such as Mr. Alvord suggested, for ex cample, 
that no premerger notice be required until there has been a meeting 
of the minds on a contract. I think that would help the small company 
to find its market. 

Today if a small company wants to sell its business it approaches 
the large company—I am speaking of our industry and I know this 
to be true—they make an approach and say, “Take a look and maybe 
we can make a deal.” 

Well, perhaps they do. I mean, under present conditions they do 
it very easily if there is a meeting of the minds. 

But, as I see this bill in its present form that outlet for the small 
company would dry up because they would go to the big company and 
the big company would say, “Well, it is all right and it isa very in- 
teresting operation you have there. We might be able to use it but 
we don’t want to bother with all of this premerger business, we don’t 
know how long it would take. We are sorry, but we don’t want that 
trouble.” 

That is what we fear; the drying up of the market for the small 
company. The big companies can take care of themselves. We are 
not worrying about them at all, let them speak for themselves, but I 
really represent 60 percent of our members who are small, and I say, 
fix it, if you can. Mr. Alvord has pointed out one way, and another 
way is to define who is engaged in interstate commerce more strictly 
so that a little company in Wisconsin could not be said to be in the 
stream of commerce—although I know it is very difficult. 

There was a case in Columbus, Ohio, where the Department of 
Agriculture took jurisdiction on the grounds the milk was in inter- 
state commerce because they found that something like 114 percent 
was sold in cans as baby food and reached New Yor k. 

Mr. Krattne. Or the feed that fed the cows was brought in from 
an outside State. 

Mr. Castie. Yes, sir: so we find when trying to define “interstate 
commerce,” that it is almost impossible, but we would like you gentle- 
men to protect the market for sale. 








394 PREMERGER NOTIFICATION 


Mr. Kearine. Mr. Alvord has volunteered to give us some language 
which would give protection along that line, deferring the time when 
the 60 days would start running until after the board of directors had 
acted. 

Now, if you or your counsel would like to submit any language, | 
know that the counsel of the staff would be glad to receive it. 

Mr. Castix. Well, thank you, sir, we will give it very serious con- 
sideration. I am not a lawyer but we do have counsel. 

Are there any questions? If there are no questions, I thank you very 
much. 

The Carman. Your complete statement will be placed: in the 
record. 

(The statement referred to is as follows :) 


TESTIMONY OF B. F. CAstTLe, MILK INDUSTRY FOUNDATION 


My name is B. F. Castle. I am here as executive vice president of the Milk 
Industry Foundation, whose address is 1145 19th Street NW., Washington, D. C. 

The Milk Industry Foundation, a nonprofit membership corporation, is the 
trade association of the fluid milk processing and distributing branch of the 
dairy industry. 

The members of the foundation, approximately 1,500 companies, are to be 
found in every one of the 48 States, in all the Provinces of Canada, and in 
several foreign countries. 

About 60 percent of the membership is composed of companies with 20 milk 
routes or less. This fact explains the position of the Milk Industry Foundation 
with reference to H. R. 264 and H. R. 2148, which we believe would adversely 
affect the interests of small milk dealers. 

The fluid milk distributing business is characterized by very small unit profits 
(average per quart after taxes is about thirty-two one-hundredths of a cent) 
and rapid turnover. To maintain such a business there must be substantial 
volume. The minimum volume needed has increased with higher costs for labor 
and machinery. 

Prior to World War II, the majority of fluid-milk companies were family con- 
cerns, generally built up by one man. The original equipment, crude in the light 
of present-day machinery, was adequate. 

Tremendous strides were made in the technical side of the business in the 
thirties. The stronger companies were able to finance modernization, and there- 
by keep sales prices relatively low. This made tough competition for the small 
companies. So, they sought merger with other small companies, or with large 
companies, or gave up the ghost by selling their routes. 

Following World War II, there was almost a rush to merge with large com- 
panies. This rash of offerings was prompted by the factors previously men- 
tioned, plus the prospect of estate taxes which could potentially wipe out the 
estate. 

Now we feel that anything which makes the bargaining position of the small 
company more precarious is undesirable. 

And now, Mr. Chairman, I would like to quote in part a letter written by the 
foundation’s president, Mr. C. R. Brock, addressed to Hon. Emanuel Celler, when 
a bill was pending before the Celler committee last year. It is applicable to the 
two bills now receiving your consideration. 

“This bill is of special interest to the fluid milk processing and distributing 
industry because of the characteristics of the industry as to size of company 
unit. The majority of the 138,000 milk dealers are small-business men having 
less than 10 routes (the membership of the Milk Industry Foundation is com- 
posed to the extent of 60 percent of members having 20 routes or less). 

“With increasing costs of wages and equipment, the characteristic low net 
profit per unit of the industry naturally leads to search for greater volume. In 
most cases this means acquirement of another milk distributor, and, in all fair- 
ness, I should say that such mergers would certainly be less than $10 million. 

“However, the situation of medium-size companies wholly owned by the pro- 
prietors not having public securities is one which presents a situation to the 
owners that impels them to seek a buyer for their companies so that they may 
be protected as to the estate taxes and management after death of the head of 
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the family, who generally runs the business. We have seen many instances of 
this in recent years, and know without question that such acquisitions by larger 
companies are prompted by an offer to sell by the smaller companies. 

“There are not many companies in the fluid-milk industry whose securities are 
publicly held, and it is only natural that the medium-size companies should seek 
the larger companies on an exchange-of-stock basis. Most of the larger com- 
panies do business in interstate commerce and therefore would be subject to the 
proposed requirement. 

“Our concern is not so much for the large companies as for the small companies 
who would probably find less receptivity on the part of the larger companies if 
they had to be bothered with a 90-day advance notification to the Department of 
Justice and the Federal Trade Commission. 

“On the face, this seems like a fairly simple requirement, but in actual practice 
we believe it would act as a deterrent to normal business procedures in mergers 
and acquisitions, and that it would inevitably build up a bureaucratic system of 
reports, which would probably serve no useful purpose. When we say this, we 
are aware that the present law gives the Department of Justice ample oppor- 
tunity to bring suit or to seek a court injunction if mergers are regarded as 
illegal. 

“I write to you as a layman and not as a lawyer, but feel I represent the 
majority of the members of the foundation in expressing the foregoing views.” 

This completes my testimony, and I thank you gentlemen on behalf of the 
members of the Milk Industry Foundation for permitting me to appear before you. 

The Cuarrman. The next witness is Mr. George Burger, represent- 
ing the National Federation of Independent Business. 


TESTIMONY OF GEORGE J. BURGER, VICE PRESIDENT AND 
LEGISLATIVE REPRESENTATIVE, NATIONAL FEDERATION OF 
INDEPENDENT BUSINESS 


The Crairman. Will you proceed, sir? 

Mr. Burcer. Mr. Chairman and members of the committee, I am 
George J. Burger, vice president and legislative representative of the 
National Federation of Independent Business, Washington Building, 
Washington, D.C. 

We urge you to report favorably to the House for action at the 
earliest possible time premerger-notification bill H. R. 2148 and its 
twin brother, H. R. 264. 

Congressmen, small business has been pressing you for years to get 
on the ball and enact legislation like this, to permit Government to be 
more effective in enforcing the laws you have written to prohibit busi- 
ness marriages that promote monopolistic concentrations, and thereby 
build a more favorable climate for independent business opportunities. 

By “small business” I mean the real, live, flesh-and-blood men and 
women who run the millions of independent business and professional 
enterprises along the Main Streets of the thousands of towns and cities 
that dot our country—your own constituents. 

With each passing year the voices of these business and professional 
people have grown louder and more insistent for this legislation. 
And you know it. 

How do we know you know? Simply because we make it our busi- 
ness to poll out almost 100,000 independent business and professional 
man members on legislative issues, and arrange for their individually 
voted and personally signed ballots to go directly to you, their Con- 
gressmen, to let you know just what is on their minds—and because we 
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know that while in August 1955 some 70 percent of our members who 
used their ballots voted for this type of legislation, some 75 percent 
voted for it in October 1956 and some 76 percent voted in January 1957 
urging you to enact H. R. 2143. 

Our records are on the table face up. We submit for your inspec- 
tion copies of each of our Mandates which carried these polls to our 
members. Read them over and see how we sketched arguments even- 
handedly and factually for and against this legislation, to help them 
make up their own minds. And then read the results of their votes 
freely reached, which we tabulated on the basis of reports given us by 
local independent business _ professional people who head up Fed- 
eration ¢ hapters in their area 

The Cnamman. They w ill hi accepted. 

(The documents referred to are as follows :) 


{The Mandate, published by National Federation of Independent Business—Bulletin 


No. 225] 


(October 1956) 
Votre Issues Topay To Get BILLs INTRODUCED IN NEW CONGRESS 


1. Are you for or against Congress making small business tax cuts No. 1 
objective in 1957? 

2. Are you for or against action by Congress to compel cooperatives to pay full 
Federal corporation taxes on all their profits ? 

3. Are you for or against the law proposed to make big businesses which plan 
to merge with competitors give Government 90-day advanced notice? 

4. Are you for or against action by Congress to further strengthen tariff safe- 
guards to help American business compete on more even terms with foreign 
manufacturers? 

5. Are you for or against action by Congress to reduce the number of employee 
wage reports which employers must furnish Government yearly on social security 
and tax withholding? 

Your Congressman has a copy of this Mandate. 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS 
Sallot No. 225 


Oy ka ed A a eee oe. See eee OTe eve eee ree State 

WO os cece titeines th: dcentue . cteehesh eatienmtitetiatanes sana sate ll esaehnian . 
To My CONGRESSMAN : Followi ing is my opinion on the measures hereon. I have 

drawn a line through those on which I do not care to vote: 


For Againat 
1. Congress make tax cuts first business in 1957 session___... ~_____-_ mes TaN ew 
2. Congress compel cooperatives to pay full taxes on earnings 
3. Congress compel large firms planning to marge to tell anti- 
trust agencies in advance *_____ icicle sa Wiel ste TH% 20% 
4. Congress further strengthen our tar iff la DN Waiccace stoner se 


5. Congress reduce social security and withholding reports 
Dpusincess must: make to’ Government. . co 2c i Senne ona 


1 Reported vote. 
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COMMENTS REGARDING ISSUES LISTED ON OPPOSITE PAGE 


1. Argument for: Cruelly heavy tax 
burdens are breaking the spine of small 
business * * * the backbone of our 
free-enterprise system and our Nation. 
Present Federal tax rates are siphoning 
out of independent enterprise funds 
needed for rainy-day reserves and for 
expansion and modernization. By do- 
ing this, they’re making small-business 
men sitting ducks for giant business 
competitors. The small-business man in 
financial distress has no place to turn. 


“Tight money” prevents banks from 
serving him. He’s all but barred from 
securities markets. Congress must 


make tax cuts the No. 1 order of busi- 
ness. 

2. Argument for: Fully taxed corpo- 
rations, many of them small firms, suf- 
fer injurious, unfair competition from 
cooperatives. Reason is found in the 
co-ops’ preferred tax standing. Corpo- 
rations must pay a corporate income tax 
on all profits; then stockholders must 
pay a personal income tax on dividends 
received. But the co-op must pay a 
corporate income tax on only those prof- 
its left after dividends are distributed, 
and even then may issue certificates to 
members, and keep the cash itself for 
tax-free operating capital. No wonder 
the tremendous growth of cooperatives 
these past years. All the more reason 
for Congress to move swiftly to correct 
the situation. Incidentally, corrective 
action by Congress could net Govern- 
ment at least $500 million more taxes. 


3. Argument for: Five years of hard 
experience has shown antitrust officials 
they must have advance notice of merg- 
ers if they're to block those which pro- 
mote monopoly. Experience has shown 
they can’t get this notice from the press. 
Reports are many times incomplete. 
They don’t have the staff to read the 
papers. Theses officials have been right 
behind the eight ball. Many times they 
have to go into court with incomplete 
information. Other times they don’t 
hear of mergers until after they’re done. 
Then when they do go into court, judges 
refuse to unscramble things hopelessly 
mixed. This is one reason why so many 
monopoly-type mergers have succeeded. 


1. Argument against: Small business 
isn’t that bad off it needs this preferred 
attention by Congress. There are other 
weightier problems to be worked on. 
And when Congress does get around to 
tax problems, it should give priority to 
general rather than special reductions. 
All business needs tax relief. What’s 
good for all business is good for small 
business. Furthermore, Congress should 
not lump incorporated and unincorpo- 
rated business together. Each pays at 
different rates. Small corporations 
earning to $25,00 taxable income pay 
heavier taxes than small individual pro- 
prietorships earning the same. 


2. Argument against: This is an un- 
fair proposal and has but one aim: 
complete destruction of co-ops. By and 
large co-ops now pay taxes on the same 
basis as partnerships, which despite 
their corporate form of organizations is 
what they really are. In a partnership 
owners pay a tax once on their share of 
profits. In a co-op members are the 
partner-owners and must pay a personal 
income tax on their share of the profits, 
represented in patronage refunds. But 
since the co-ops are incorporated they 
are required to pay a corporate tax on 
all profits not distributed to members, 
and this they do. To make them pay a 
corporate tax on all profits before re- 
funds would be as unfair as to make 
partners pay a corporate tax on profits 
before taking their cuts out of the 
business. 

3. Argument against: Just another 
effort by Government to poke its nose 
into private business affairs, and to sad- 
dle businessmen with increasing Gov- 
ernment regulation. There are darn 
few mergers that really create monop- 
oly, and Government can check those 
that do if it wants to put some spine into 
the antimonopoly agencies. Moreover, 
such a requirement as this could force 
firms planning mergers to tip their mitts 
to competition, and might rob them of 
the advantages they could secure from 
100-percent sound, legal mergers. The 
solution to the problem the antitrusters 
say they face here isn’t to pass another 
law * * * it’s really to enforce the laws 
they now have. 
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4. Argument for: One way or anoth- 
er, internationalists in our Government 
have found or driven loopholes in the 
safeguards set up by Congress to pro- 
tect American business against unfair 
foreign competition. Result has been 
continuing w idespret id damage to Amer- 
ican business that is limited to our home 
markets. Workers and their families 
have suffered. Congress must take this 
situation firmly in hand when it meets 
in January, and enact laws which will 
compel those making trade treaties to 
recognize that our home firms must have 
fair play. 

5. Argument for: This is one of many 
steps which must be taken to promote 
small business welfare. Its adoption 
would produce substantial savings for 
all employers, most of whom are small- 
business men. Right now, small firms 
are snowed under a mountain of Federal 
redtape paperwork. The Hoover Com- 
mission reports that each of them must 
spend 5 to 29 percent of their time com- 
piling reports and answering questions 
for the Government, consuming 12 to 70 
days out of the average 240-working- 
day year and losing valuable time. 
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4. Argument against: Succeeding Con- 
gresses have strengthened protections 
American business has against unfair 
foreign competition. Many steps have 
been taken under these to assure United 
States firms fair play. Now there’s 
only one possible conclusion: that those 
who seek stronger protection want 
nothing less than no competition from 
foreign firms. If we as a Nation take 
this position, then we take a stand firm- 
ly against free enterprise and free 
competition, and at the same time take 
a hefty wallop at our policy of strength- 
ening other free nations. 

5. Argument against: Government 
needs these reports on a five-time yearly 
basis, one for each quarter and one final 
summation. By having these reports it 
ean adjust withholding taxes and social 
security contributions, helping each 
employee to keep his accounts up to 
date, 3y such adjustments when nec- 
essary, Government is right up to the 
minute at the end of the year, and each 
employee is squared away when time 
comes for him to report his income 
taxes. This method of reporting helps 
all avoid any slip-ups which might be 
confusing. 





NATIONAL FEDERATION OF 


INDEPENDENT BUSINESS 


Ballot No. 227 


Ree aoe desc Se 
Bren bk te SU 
To My CoNnGRE SSMAN : 


Followi ing is my opinion on 1 the measures hereon. I 


have drawn a line through those on which I do not care to vote: 


1. S. 245, H. R. 658. 
2. H. R. 9-H. R. 10. 

Mens -DIGNS 26 ince 
3. S. 545, H. R. 21438. 


4. H. R. 2143. Require larger 
5. H. R. 23 


1 Reported vote. 


Establish permanent, 
Small Business Administration___- 
firms to give advance e notice 
on mennnes: Pa eee ee ee eee 
$50,000 tax deduction for expansions, improve- 
ments babi ib sd stilt ded 


Tax cut for smaller corporations___-.. ~.-..--. ~---- - 
Ten percent tax exemption for retire- 


independe nt 


{The Mandate, published by Metsenel: on ‘ration of Independent Business—Bulletin 


227] 


(January 1957) 


Your Votre To HELP CoNGRESS Start Our RIGHT IN 1957 


1. S. 245, H. R. 658. 
smaller corporations (bills by Sens. 
Bush, ae Ives, N. Y.: Beale, Md.; 

H. nH. BR. 10. 


Tax reductions * * * cut taxes up to $2,500 a year on 
*ayne, Me.; 
Rep. Fulton, Pa.) 

Private retirement plans * * * help self-employed pro- 


Capehart, Ind.; Bricker, O. ; 


eas are businessmen build their own private retirement plans, by exempting 


from tax first 10% 
N. Y., Jenkins, O.). 


of yearly income paid into these plans 


(bills by Reps. Keogh, 
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3. S. 545, H. R. 2143. 


Small business administration * * * make the Small 


Business Administration a permanent, fully independent agency of Government 
(bills by Sen. Thye, Minn. and Rep. Thompson, N. J.). 


4. H. R. 2148. 


Advance notice on mergers * * * require larger businesses 


which plan mergers to give Federal antitrust agencies advance notice of their 
plannning (bill by Rep. Celler, New York). 


5. H. R. 28. 


Tax deduction for expansion, improvements * * * change tax 


law to permit businessmen to charge off for tax purposes, in 1 year or as they 
desire, the first $50,000 of yearly income spent on expansions and improvements 


(bill by Representive Patman, of Texas. 


Your congressman has a copy of this mandate. 


COMMENTS REGARDING ISSUES LISTED ON OPPOSITE PAGE 


1. Argument for: These bills are right 
in line with recommendations by the 
President’s Cabinet Committee on Small 
Business which were approved by the 
President himself. Independents are 
squeezed badly by rising costs, shrink- 
ing profits, and “tight money” which 
makes it hard to raise capital. They 
need proposed relief more than ever. 
Much is said that increased Federal 
spending makes this relief impossible 
this year. But, if Congress and the 
administration can raise the billions 
extra for foreign and domestic pro- 
grams without upsetting the budget, 
then why can’t they give the same con- 
sideration to independents, which cer- 
tainly would cost much less? 

2. Argument for: Fair play for inde- 
pendent business and professional peo- 
ple, that’s all these bills ask. These 
people who generate much of our pros- 
perity and provide essential services 
must have the same rights to provide 
for retirement as have corporation offi- 
cials and employees * * * which is 
what the bills would grant them. Pres- 
ent high tax rates, which won’t be cut 
substantially soon, don’t leave them 
enough to cover costs and support the 
high payments needed for a rounded 
retirement program. By exempting 
from tax the first 10 percent of income 
paid into these plans, they'd have a 
ehance to build for old age. And Govy- 
ernment would collect tax on income 
from plans when retirement commences. 

8. Argument for: Over 4,000 loans to 
help businesses keep their doors open 
* * * as many to help disaster stricken 
businesses and homeowners get on their 
feet * * * tens of thousands of other 
helps to independents. These are signs 
of SBA’s worthwhile potential for inde- 


pendents. The agency has now reached 
manhood. It has earned the right to 


permanency * * * so that all who deal 
with it can do so in confidence of its 
life. Same time the apron strings that 
tie it to Commerce and Treasury De- 
partments and tie it down must be cut, 
so that it may independently reach its 
own decisions on work for smaller firms. 


1. Argument against: Independents 
must realize two things. They can’t 
have their cake and eat it * **a 
sound nation demands projects be un- 
dertaken in order. Rising costs, re- 
flecting inflation, is one root of their 
problems. This reflects Federal spend- 
ing pressure. If Government goes into 
the red for tax cuts, then price pressures 
increase. What good are tax cuts if in- 
flation sops up all benefits? Second, 
independents are no stronger than the 
Nation itself. Extra spending not fore- 
seen in 1956, which is taking up money 
that might be used for tax cuts, is 
needed for programs to strenghten our 
Nation. It must take priority. Inde- 
pendents must wait their turn. 

2. Argument against: There are a lot 
of injustices in our tax laws. Perhaps 
these bills would correct one of them. 
But in doing so, they would create 
others. Treasury officials have _ testi- 
fied that the bills would throw a harpoon 
into budget balancing work and pro- 
mote further depreciation of the dollar. 
Others have argued that the bills would 
confer special privilege on higher mid- 
dle and upper income groups * * * at 
a time when all need a tax reduction. 
Congressional authorities say we should 
start with a general reduction in all tax 
rates, and eliminate all special excep- 
tions. Let’s start right at the begin- 
ning, with a general tax cut, then all the 
rest, including these bills, will work 
themselves out. 

3. Argument against: Fewer, not 
more, agencies of Government * * * 
thats what we need. This applies for 
all segments of our economy: farmer, 
labor, business, ete. This vast Govern- 
ment that has grown during the past 
quarter century is taking more and 
more taxes every year * * * to point 
where our freedoms are in danger. 
Work done by SBA can be performed 
by other agencies, like Commerce De- 
partment for instance. The military 
ean handle small-business contracting 
problems. Why make SBA permanent 
and add to the spawning agencies of 
Government when the reverse is what 
we need and can do as well? 








PREMERGER 


400 


4. Argument for: Old man experi- 
ence has proven that if antitrusters are 
to do a good job against monopoly-type 
mergers, they must have advance notice 
from larger firms on merger plans. 
Otherwise, an understaffed antitrust 
arm must spread itself thinner than ever 
in reading all business papers and jour- 
nals to find who is planning what. 
While doing this, they’ve got to ignore 
other important antitrust work.. And 
when they do get information, mergers 
are all but complete. The egg is already 
scrambled * * * which makes it doubly 
hard to take apart. 

5. Argument for: Give independents a 
chance to expand, improve operations, 
flex stronger competitive muscles. 
That’s aim of this bill. Measure would 
open new opportunities for independents 
to modernize or build new ventures. 
Tax depreciations and deductions would 
be tailored right to each independent’s 
needs, without costing Uncle Sam a 
penny in the long run. Bill would cor- 
rect a built-in favoritism in tax laws to 
independents’ giant competitors * * * 
tend to place both on a more equal foot- 
ing so far as expansion deductions are 
concerned. 
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4. Argument against: If antitrusters 
are having this problem then Congress 
and the administration should supply 
them with funds they need to go out and 
look up the facts on these mergers. 
Business should not be required to re- 
port to Government its plans; what it 
needs are fewer rather than more re- 


ports. More than this, merger plan- 
ning many times requires complete 
secrecy for competitive reasons. If 


firms are required to tip their mitts to 
Uncle Sam, in so doing their chances for 
tipping them to competitiors are very 
greatly increased. 

5. Argument against: If there's one 
thing we don’t need now, it’s more ex- 
ceptions to the tax laws. And this is 
an exception. Foremost tax experts 
warn that our laws are now so riddled 
with special exceptions for this or that 
group that no one knows where he’s at, 
and overall rates have been forced sky- 
high. They say first order of business 
should be to put our tax house in order 
by canceling out all exceptions, letting 
rates go down to more normal levels. 
Once this is done, then business will 
keep more of its earnings to use as 
desired. 


[The Mandate, published by National Federation of Independent Business—Bulletin 
No. 213] 


(August 1955) 


CONGRESS’ ACTION WILL 


AFFECT YOUR BUSINESS 


YOUR PERSONAL VOTE WILL HELP MAKE DECISIONS 


1. H.R. 141 (Mason, of Illinois). 


Give Justice Department power to enforce 


antitrust laws against cooperatives, the same as it now does with all other busi- 


ness. 


2. S. 2075 (Sparkman, of Alabama). Require firms worth $1 million or more to 
inform Federal antitrust agencies of merger plans at least 90 days in advance 


of action. 
8. 8. 2055 (Capehart, of Indiana). 


Permit businessmen under fair-trade con- 


tracts to sue suppliers who knowingly sell to discount houses which price-cut fair- 


traded items. 


4. H. R. 118 (Kearns, of Pennsylvania). 


Forbid unions from requiring that 


employers pay employees for services not done, or not necessary or required to 


be done. 


5. H. J. Res. 123 (Gwinn, of New York, N. Y.). 


Amend the Constitution to 


prohibit the United States Government from engaging in business in competition 


with its citizens. 


Your Congressman has a copy of this mandate. 


_— ees. Ge be be oe Oa bet beet ek Ce oe 
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NATIONAL FEDERATION OF INDEPENDENT BUSINESS 
3s 
iy Ballot No. 213 
7 ONG ce se Se eee Stateside smudiingsmesen 
a. Prom soe Ue Sh eh ee ee eee 
it To My ConGRESSMAN: Following is my opinion on the measures hereon. Ihave 
e drawn a line through those on which I do not care to vote: 
n- For Against 
te 1. H. R. 141. Give Justice antitrust supervision of co-ops_.. ---..... ~------- 
If 2. S. 2075. Require business to give advance notice of 
to I i ial nics aeekeaced ae eek othe ka 70% 23% 
yr 3. 8. 2055. Permit businessmen to sue fair-trading supplie rs 
ry selling to discount houses ee grees te isiou eae 
5 4. H.R. 118. Outlaw labor union fe atherbedding practices ete ee 
ne 5. H, J. Res. 123. Amend Constitution to stop Government 
x- competition with DUsiNesss 6.6125. Jain keene mete eae aaa 
is Suggestions________- Japs ehapa enpen th agncs giets Sskieapancer deems an ded cm ecconen a penn de ak eae ee ae 
tS j= § wwe + 
PA ee nnn nnn nn nnn nn en een rn en nn nen nn == === 
at 1 Reported vote. 
it, 
-y- COMMENTS REGARDING ISSUES LISTED ON OPPOSITE PAGE 
SS 1. Argument for: Time has come 1. Argument against: Let’s not be 
er when these overgrown, arrogant giant kidded. Cooperatives are subject to 
ng cooperatives must be treated as giants antitrust laws the same as all other 
Is. and not treated as if they were still business. No cooperative organization 
ill weak, puny children that need coddling or no cooperative official has ever asked 
as and pampering because they can’t stand exemption from these laws. Actually, 
on their own feet and make their own coops have joined with small business 
way in a competitive world. Let us be to strengthen these laws. Furthermore, 
realistic, by transferring antitrust Justice Department has already in- 
supervision over them from the Agri- stituted suits against various coopera- 
culture to the Justice Department. tives charged with illegal activity, not 
Note Representative Mason’s remark permitted them under basic Federal 
that Agriculture Secretaries since 1922 law. There is no reason for a change, 
haven’t used antitrust laws against co- other than to harm coops. 
operatives. 
2. Argument for: This bill strength- 2. Argument against: After every 
ens safeguards against monopoly merger wave, someone comes up with a 
mergers. The 1914 basic law stopped new law to solve the problem. But the 
ece such mergers completed by stock pur- problem remains, to crop up again. 
si chase ; 1951 amendment closed the asset Obviously, there’s not so much need for 
purchase route. Yet merger total to- new laws as there is for enforcement of 
to day is 3 times the 1949 rate, almost existing laws. There's question, too, 
on equal to the 1946-47 high. Monopoly- whether Congress, having saddled anti- 
: threatening concentration is increasing trusters with new responsibility, will 
apace. Assistant Attorney General give them additional funds needed to 
On- . ° ® : : : : 
ip. Barnes has said bill will help in merger carry out the heavier duties without 
control, by giving antitrusters time to shorting themselves on funds for other 
nat dig up facts and warn against mergers necessary antitrust work. Further than 
to thought suspect. FTC Commissioner this, even though antitrusters get ad- 
Gwynne says it will make merger law vance notice, mergers may still be com- 
to enforcement simpler. ‘it pleted. 
iam 3. Argument for: This bill helps keep 3. Argument against: While this bill 


fair trade honest. It helps businessmen 
to protect themselves against misuse of 
the law by powerful, unscrupulous sup- 
pliers who advertise their adherence to 
fair trade on one hand, then sell their 
products to cut-throating discount 
operators on the other. This practice 
makes sitting ducks out of fair trading 
independents who handle their lines. 
It undermines the whole fair trade 
movement. A few stiff lawsuits might 
jolt these suppliers out of their under- 
handed practices, and do everyone a lot 
of good. 


has a good aim, it could do more harm 
than good. It lays all fair-trading 
manufacturers open to suit, court ex- 
pense, and unfavorable publicity, even 
if they are not knowingly selling to cut- 
price discounters. As sure as the sun 
rises, there will be some “fast movers” 
who will seize the opportunity to black- 
jack suppliers. Possibility of such harm 
will discourage use of fair trade. Inde- 
pendents are not now required to abide 
by fair-trade contracts when suppliers 
don’t enforce them. 
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4. Argument for: With competition 
pinching profits, the problem of feather- 
bedding increases in importance. Un- 
der some union contracts, employees are 
tied down to a single job, must be kept 
on these tasks even if there is no work 
at the time. They are not permitted 
to take over other tasks, even though 
lack of this permission requires em- 
ployers to hire others. This places a 
tremendous cost burden on _ business. 
Since prices can’t be raised, profits must 
be lowered. However, there is a danger 
point below which profits can’t go. 
Labor must remember that bankrupt 
businesses don’t meet payrolls. 

5. Argument for: Experience shows 
that something more than congressional 
directives is needed to stop this evil of 
Government competition with private 
business. We need a basic prohibition, 
once and for all, to take care of the 
situation, today and through all the to- 
morrows. Such a prohibition can be 
had in only one place—our Constitution, 
the basic law of our land. But this 
amendment is needed. Once it is writ- 
ten, then injured citizens can take their 
grievances to court, and the courts can 
strike down Government competition. 
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4. Argument against : What some call 
featherbedding is nothing more or less 
than a necessary protection for em- 
ployees against sweat-shop minded em- 
ployers. In some lines, this feather- 
bedding is necessary to protect life and 
limb of customers as well as einployees. 
Actually, successful campaigns have 
been run by employers against feather- 
bedding. Argument has been that 
prices could be lowered. One firm 
promised a 20-percent saving. But 
prices were never lowered, even after 
featherbedding was outlawed. Rather, 
profits were increased. 


5. Argument against: There is no 
reason for this amendment. The Gov- 
ernment has demonstrated plainly its 
willingness to quit competitive enter- 
prise fields once private industry has 
shown its willingness to fill the gaps. 
After all, Government doesn’t get into 
business in the first place until private 
industry has shown its unwillingness or 
inability to render needed services, or to 
correct evil practices. To deny Gov- 
ernment the right to help the people to 
do what they cannot do by themselves 
is a blow at the public welfare. 


Mr. Burcer. Congressmen, here’s the situation as we see it: 
You in Congress considered and all but passed similar legislation 


last year. 


Actually, the House stamped its seal of approval on pre- 





merger notification. The Senate might have done likewise but for the 
fact that at the last minute someone tried to piggyback the good-faith 
bill S. 11 through on it. 

Further, when President Eisenhower appointed a Special Cabinet 
Committee on Small Business last year, this group sition up its sleeves 
for searching study in the antitrust field, and came up with a recom- 
mendation for enactment of advance notice legislation like H. R. 2148 
and H. R. 264. 

As a matter of fact, the President and his party heartily endorsed 
this recommendation in their platform adopted at San Francisco last 
year. Party brass trumpeted this pledge again and again during the 
fall safaris. Just last month the President recommended to you in 
Congress that you enact this type of legislation. 

Similarly, after searching the facts and their consciences, the Demo- 
cratic Party promised enactment of this type of legislation in thtir 
platform adopted at Chicago in August. Members nailed this pledge 
high on their mainmasts throughout the whole campaign. 

All this was done in response to a clearly demonstrated need for this 
legislation, and in line with responsible soundings of independent 
business sentiment. 

If anything, this need and this sentiment are greater today than 
ever—because the merger wave that threatens to capsize our small, 
independent business system and our free opportunity economy has 
swelled to its greatest size to date, and it is still growing larger. 

You know that the agencies charged with enforcing the laws pro- 
hibiting monopoly producing mergers—Justice Department and Fed- 
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eral Tr: 


are at last beginning to do a good job on this 
section of antitrust law. But they have told you that without this 
power to require advance notice on merger planning, their hands are 
partly tied. They have offered convincing testimony on this point. 

Now if you were a boxing promoter, you wouldn’t send your fighter 
into the ring with one hand ‘tied behind his back. W hy then send these 
antitrust agencies into the really tough monopoly-merger ring with 
one hand tied behind their backs? 

Congressmen, our independent business and professional man mem- 
bers don’t expect any miraculous cure from these bills. But they do 
firmly believe that this legislation will lubricate the sometimes ¢ reaky, 
squeaky machinery spinning out the action necessary to check the 
monopoly threat inherent in this merger wave. 

Frankly, there doesn’t seem much need for further talk about these 
bills. We think there’s been enough already. Like Julie Andrews in 
My Fair Lady, our members are tired of “Words, words, words.” and 
want some definite action, in this case by favorable vote on these bills, 
to show them your party meant what it said when it made its vows to 
independent enterprise in its platform and during the campaign last 

fall. 

Now, Mr. Chairman, I would just like to add one thought that many 
members of the committe know and you know and I know, as an inde- 
pendent member of the rubber-tire industry from 1909 up until about 
1941. 

There were three incidents in that industry that I think that this 
committee should take under consideration and consider in this legisla- 
tion. 

In 1929-30, the dealers in New York and other sections of the 
country attempted to meet a monopolistic contract that existed at 
that time between Goodyear Tire Co. and Sears, Roebuck Co. Many 
meetings were held by dealers throughout the country resulting ina 
contract filed with the Miller Rubber Co. at the Lotus Club in New 
York, in November 1929. 

In February 1930, after enactment of that contract for 5 years, 
which was a month or two after Atlas made their contract with 
Miller, Goodrich acquired the rubber company and the ultimatum 
was to the effect that they were going to “bust our contract,” and 
finally Goodrich acquired that company, taking another big pro- 
ducer out of the industry. 

And then in 1935 or thereabouts, Kelly-Springfield at Cumberland, 
Md., one of the most modern plants in the country was acquired by 
Goodye ar Rubber, again reducing the competition in the field. 

Finally, from 1939 to 1940, you will find on the floors of Congress 
that the then Assistant Attorney General, Thurmond Arnold advised 
the Congress at that time, that his hands were tied on the acquisition 
of Fisk Rubber Co., of Chicopee Falls, Mass., by the United States 
Rubber Co., which violates the act—and if this legislation was on 
this book today, there would be another strong tire company. 

The Cuarrman, Thank you very much. 

Our last witness for this morning is Mr. Henry Bison, Jr., repre- 
senting the National Association of Retail Grocers. 
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TESTIMONY OF HENRY BISON, JR., ASSOCIATE GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF RETAIL GROCERS 


Mr. Bison. I appear here today representing the National Associa- 
tion of Retail Grocers in support of strengthening amendments to 
the Clayton Act for the purpose of preventing harmful mergers. 

My address is 1010 Vermont Avenue NW., Washington, D. ‘C. The 
headquarters office of the association is loc ated at 360 North Michigan 
Avenue, Chicago, Ill. 

The National Association a Retail Grocers represents food re- 

tailers in every area of the Nation. Its members operate a total of 
over 100,000 food stores, ranging in all sizes from large supermarkets 
to small outlets. 

As an org ganization, the association is comprised of a federation of 

44 affiliated State associations with some 360 local associations. This 
structure provides the national association with facilities for gaining 
knowledge on trends and practices in the industry with respect to 
mergers and other activities. 

The National Association of Retail Grocers strongly supports 
strengthening sections 7 and 15 of the Clayton Act to prevent harmful 
mergers. 

At this point I would like to introduce for the record a statement 
prepared by the National Association of Retail Grocers which con- 
tains the position of the association on legislation pending before 
this committee. This statement is entitled “The Merger Movement 
In Retail Food And Grocery Distribution.” 

The Cuarmman. That will be accepted. 

(The statement referred to is as follows :) 


THE MERGER MOVEMENT IN RETAIL Foop AND GROCERY DISTRIBUTION 


A frank appraisal by the National Association of Retail Grocers of the United 
States 


The National Association of Retail Grocers familiarly known as NARGUS, 
represents food retailers across the Nation. Its membership includes both 
single store and multiunit operators and ranges in size from giant super markets 
to small stores. Some 60 percent have an annual sales volume between $100,000 
and $300,000; 18 percent are in the annual volume classification of $100,000 or 
less, and 27 percent do an annual business of over $300,000. Nearly 2,700 stores 
are in the $1 million or over class. 

NARGUS members operate all types of stores—cash-and-carry supermarkets 
to credit-and-delivery service stores. About half operate in towns under 50,000 
population and 25 percent in cities over 250,000. Those east of the Mississippi 
River account for 64 percent of the total membership and the remaining 36 
percent are located west of the Mississippi. 

There are three major buying methods used by food dealers, and NARGUS 
members form a complete representation. Those belonging to retailer-owned 
buying cooperatives account for 41 percent of the total membership; 39 percent 
belong to wholesaler-owned buying groups (voluntary chains), and 20 percent 
have no affiliation and deal with one or more wholesale grocers. 

As an organization, NARGUS is a federation of 42 State associations with 
363 local affiliates. This form of organization gives to NARGUS a remarkably 
accurate means for feeling the pulse of the industry, either in a particular 
locality through the local organization and members located there, or on a wider 
seale through any number of its State affiliates. As one of the largest trade 
associations in the United States, NARGUS is in the favorable position of having 
numerous listening posts in the industry and is, therefore, able to assess the 
influence of current trends whenever and wherever they may arise. 
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PERSPECTIVE 


The subject of the merger movement now taking place in retail food and 
grocery distribution has been studied by NARGUS for several months. In the 
statement that follows our approach has been one of objectivity. NARGUS 
is interested in knowing facts and looking at them without preconceived alarm 
or fear. 

As a national organization, representative of independent food retailing, 
NARGUS might be expected to view the merger movement with a narrow 
perspective related only to the protection of its members. This has not been 
done for NARGUS firmly believes that whatever is good for the Nation is good 
for food retailers. 

The first concern was to determine what effect merger activity will have on 
consumers. It is somethimes said that the consumer is “the forgotten man,” 
but food retailers in daily contact with family purchasers, have always known 
the consumer as “king.” 

In addition, NARGUS appraised the potential impact of the merger trend on 
the farmer. Food retailers feel a close kinship to farmers not only because 
without them food stores would have very little to sell, but because of the 
similarity of the problems facing them. Essentially, the members of both 
groups are independent entrepreneurs with a love of freedom and only limited 
resources to preserve their economic status. To a very large extent the freedom 
and prosperity of the economy depends on farmers receiving a fair return on 
their investment and labor. Any tendency that reduces farm prices below the 
point of a fair return to the farmer is a threat to economic well-being of the 
Nation. 

BACKGROUND 


In this age of large-scale enterprise, when it is commonplace to refer to the 
sig Three or the Big Four as the dominating influence in an industry, the out- 
standing characteristic of retail food distribution is the large number of business 
units in the field and the absence of any single concern with power to exert a 
controlling influence. 
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In table A above, an “independent” is defined as the owner or operator of either 
a single store or several stores up to and including 10. As shown, in 1948 there 
were 377,939 retail grocery stores in operation. This does not include various 
kinds of food stores such as confectionery stores, meat markets, bakery stores, and 
delicatessens. Ninety-two percent of the 377,939 grocery stores operating in 1948 
were owned or controlled by single-unit operators. Ninety-four percent were 
operated by retailers owning 10 or less stores. In 1953 the percentage of inde- 
pendent stores increased to 95 percent of the total grocery stores in service. 

In judging figures on total number of stores it should be noted that from 1939 
to 1953 the number of stores decreased approximately 7 percent, while during the 
same period total grocery store sales increased approximately 4% times. This 
reflects the well known fact that there has been a trend toward large self-service 
supermarkets with high sales volume. 

Since all but 5 or 6 percent of the total number of grocery stores are operated 
by independents, it is not surprisinog to find the absence on a national scale of 
any significant concentration of sales in the hands of one concern. 

There are now 3 retail grocery concerns having a sales volume of over $1 billion 
a year. The largest has an annual sales volume currently running about $4.3 
billion, with approximately 4,100 stores. The second largest accounts for about 
$1.9 billion and has approximately 2,000 stores. Estimated 1955 sales for the 
3 largest companies show they have about 20 percent of the total market. This 











406 PREMERGER NOTIFICATION 


concentration factor, however, is based on national sales. In some metropolitan 
markets, especially around large cities, their sales may account for a larger 
proportion of the particular market. 


TABLE B 


}Total grocery| Sales by 


store sales jindependerts P 
(millions) | (millions) | 
1948 $24, 70 | $16, 238 65. 6 
1951 30, 346 | 19, 628 4.7 
1952 . 32, 238 | 20, 632 63. 7 
1953 be 33, 623 | 21, 219 63.2 
1954 34, 993 21, 636 61.9 


The above table shows the sales for retail grocery stores only. It does not 
include sales for the various kinds of food stores previously described. 

Table B shows the proportion of total grocery store sales held by independents 
over a 6-year period. Again, independent food retailer is defined as the owner 
or operator of either a single store or several stores up to and including 10. This 
definition is admittedly arbitrary, but it fits NARGUS membership, many of 
whom operate several stores. It is also in harmony with the more popular con- 
ception of a chain to include only those organizations with 11 or more stores. 

As table B indicates, “independents” account for about 62 percent of total 
grocery store sales. These figures were taken from the 1948 Census of Business, 
and the Department of Commerce furnished the data for more recent years. 

The loss in national market share which the independents suffered in the 6-year 
period from 1948 to 1954 may not be alarming, but neither can it be ignored. A 
trend toward concentration in retail food distribution is a matter of concern. 
No group of products or commodities is more sensitive in determining the cost of 
living than the food products purchased in retail stores for the family table 
Vigorous competition among a large number of food retailers is essential to hold 
ing food prices down and assuring farmers a competitive market in which to 
sell their products. The communistic revolution in Russia proved, as history 
has done for centuries, that any group which controls food distribution controls 
the entire country and its people. This is the most practical reason why a sus- 
tained trend toward concentration in food retailing is not just an economic threat, 
but a social and political one as well. It would be disastrous to let such a trend 
toward concentration continue in retail food distribution until it actually posed 
a threat to the American way of life. 

To prevent confusion on this point, harmful concentration can he prevented 
without stifling growth or bigness. Bigness by itself is not necessarily evil, but 
neither is it necessarily efficient. The question is not whether bigness is good or 
bad, but whether competitive opportunity is such that any business, regardless of 
size, can be displaced if it becomes too inefficient. Keeping open the channels of 
opportunity to business, irrespective of size, will let efficiency determine success 
In this way encouragement will be given to the incentives that provide the crea- 
tive initiative upon which a high standard of living rests. 


MERGER ACTIVITY IN 1955 


The word “merger” is used here not in its narrow technical meaning but 
rather as it is commonly used. This study covers actions by which retail food 
stores that were independently operated are brought under the ownership and 
control of a single management. The arrangements used in such acquisitions 
are outside the scope of this study. It is recognized, however, that this aspect 
has an important bearing on the entire subject. Notwithstanding this, and 
because of limitations in time and resources, the investigation was limited to 
surveying what is referred to as “acquisitions” and the probable results that 
may flow from a trend of this nature without respect to the corporate action 
used in each case. 

In addition, and for the same reasons, this report is confined to mergers that 
appear to be significant either because of the importance of the acquiring firm 
or the acquired firm in the market. NARGUS, like others investigating this 
matter (including agencies of the Federal Government) was handicapped by 
the lack of adequate information. 
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No one knows how many mergers took place in the retail food industry in 
1955. There may have been hundreds where closed corporations and firms 
operating as individual businesses were involved. Data involving these types 
of businesses is largely unknown, but, this is not fatal to an intelligent con- 
sideration of the matter. Primary concern is with what can be called important 
mergers. 

The following is a brief description of these mergers. 


On November 25, 1955, it was announced that W. Garfield Weston and asso- 
ciates purchased controlling stock interest (23 percent of its coupon stock) in 
the National Tea Co. Mr. Weston heads George Weston, Ltd., of Toronto, 
Canada. This firm makes and distributes a large number of food products in 
Canada. In the United States, it operates as a subsidiary the Weston Biscuit 
Co. with seven plants. The Southern Biscuit Company of Richmond, Va. and 
the American Biscuit & Cracker Company of Tacoma, Wash., are divisions of 
the Weston Biscuit Co. They were purchased in 1948. Also in 1948, Weston, 
Ltd. purchased a controlling interest in Loblaw Groceterias, Ltd. which operates 
approximately 150 food stores in Ontario. Loblaw Groceterias, in turn, owns 
a controlling interest in Loblaw, Inc. which has about 146 supermarkets in New 
York, Pennsylvania, and Ohio. Loblaw, Inc., with assets of over $26 million, 
has annual sales in its stores of about $200 million. The parent corporation 
had assets in 1954 of over $47 million. 

National Tea, controlled by Weston, operates over 769 stores in almost 400 
cities in 183 States across the central part of the United States. In 1954 its assets 
exceeded $88 million. Its executives expect its sales to reach $520 million this 
year. The combined operation of National Tea and Loblaw, Inc., will produce 
annual food-store sales in this country of about $720 million. The combination 
of both these retail operations make it the fourth largest food retail organiza- 
tion in the United States with approximately 915 stores in operation in this 
eountry. 

National Tea, before acquisition by the Weston interests, had itself acquired 
a number of independently operated food stores. In August 1955 it announced 
the acquisition of nine stores operated by the H. A. Smith Co. in Michigan. These 
9 stores had an annual sales volume in excess of $10 million. 

The following month it purchased 12 supermarkets in Memphis, Tenn., and 
additional stores in Jackson, Tenn., and Columbus, Miss. The annual sales of 
these stores are reported to be approximately $15 million. 


II 


The rapidity with which a retail food market can be altered competitively 
through mergers is vividly demonstrated by the activity of ACF-Brill Motors. 
A year ago this company, which formerly manufactured buses, was unkown in 
the retail food industry. But in the space of a few months and by means of a 
series of rapid mergers and acquisitions, Brill has gained control over approxi- 
mately 135 supermarkets with annual retail food sales of over $240 million. 

The following is a brief description of the recent acquisition activities of Brill 
in food distribution: (@) bought 50 percent controlling interest in Wrigley 
Stores, Inc., which operates 60 supermarkets in Detroit, with an annual sales 
volume of approximately $100 million; (0) acquired control over Abner A. Wolf, 
Inc., a wholesale food distributor, with annual sales reaching about $80 million, 
supplying independent retail grocers in Detroit; (c) consolidated its retail opera- 
tion in Detroit with control of approximately 33 supermarkets formerly operated 
by Big Bear Markets of Michigan; (d@) acquired capital stock of Humpty Dumpty 
Supermarkets with 31 supermarkets in Oklahoma City and Tulsa: (c) made 
arrangements for acquiring 13 supermarkets and an associated wholesaler operat- 
ing under the name of William Edwards Co., all doing business in Cleveland, Ohio. 

Thus, in the short space of a few months, ACF-Brill initiated a combination of 
2 independent wholesale grocery concerns and 4 local retail grocery distributors 
operating some 137 stores with an annual sales volume around $200 million. The 
total assets of ACF-Wrigley Stores, Inc., its new name, is approximately $40 
million. 

III 


The largest concern in the retail food field which has been an active participant 
in the merger movement last year is the Kroger Co. With about 1,630 stores in 
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13 States, its current annual sales is expected to reach $1.2 billion. In 1954, it had 
assets totaling approximately $190 million. 

In May 1955 it announced that Kroger had taken over Henke & Pillot, Inc., 
which operated 29 food stores in Texas, 19 of which were in Houston. This 
company, which also had a bakery and a meat-processing plant among the opera- 
tions, owned assets in 1954 of $8.3 million. 

Following out its entry into Texas with the purchase of Henke & Pillot, Kroger 
purchased Childs Food Stores, Inc., which operated 25 supermarkets in Texas, 
Arkansas, and Louisiana. In 1954, with assets of $3.6 million, Child’s sales were 

23.5 million. 

Kroger also strengthened its position in Wisconsin by purchasing Krambo 
Food Stores of Appleton, with 25 supermarkets in operation in that State and 
6 more under construction. 

IV 


In terms of present sales volume, American Stores Co. is fifth in size. It 
operates about 1,015 stores, of which around 500 are located in Pennsylvania. 
It also does business in the States of New Jersey, Maryland, Delaware, Virginia, 
West Virginia, and the District of Columbia. Its current sales volume is around 
$645 million and it has assets of over $120 million. 

Toward the close of last year, American Stores announced the purchase of the 
Market Basket Corp., of Geneva, N. Y. This company operated 92 food stores in 
north central New York and had an annual sales volume approaching $31 million. 
Prior to this acquisition, American had some 123 stores in New York. With the 
addition of 92 more, its position in this State will be strengthened considerably. 


Vv 


Colonial Stores, Ine., another large multiunit food retailer with headquarters 
in Atlanta, Ga., also was engaged in important food store acquisitions last year. 

This company has over 418 stores located in about 11 States, including Georgia, 
North Carolina, and Virginia. Its current sales are in excess of $300 million 
on an annual basis. Total assets for 1954 were almost $44 million. 

Colonial acquired Albers Super Markets, Inc., in June 1955. This concern 
operated some 65 supermarkets in Ohio and Kentucky. Albers’ total annual 
sales were over $88 million and it had assets in 1954 valued at about $15 million. 

In addition, Colonial acquired Stop & Shop Enterprises, of Indianapolis, Ind., 
which operated 14 supermarkets. These stores sold annually about $25 million 
worth of merchandise. It also operated a store in Louisville, Ky. 


VI 


Winn & Lovett Grocery Co. is another large food retailer operating in the 
South which has made major acquisitions. With over 300 stores, its current 
annual volume is around $270 million. It has assets in excess of $41 million. 

In November 1955, Winn & Lovett acquired Dixie Home Stores with 116 
stores in Georgia, South Carolina, and North Carolina. In 1954 the acquired 
firm had annual sales of over $78 million and assets over $10 million. 

In May of last year, Winn & Lovett purchased eight food stores operated in 
Mississippi by Penny Food Stores. This was followed 1 month later by the 
acquisition of Edens Food Stores, which had 33 stores in South Carolina, and 
2 months after gaining control over Edens, Winn & Lovett announced its 
acquisition of 15 additional stores in South Carolina operated by Ballentine 
Grocery Co. 

Thus, Winn & Lovett acquired last year approximately 172 food stores in the 
South that were operated independently, and increased its annual sales volume 
by about $100 million. 

VII 


Toward the close of 1955, a merger took place in California which resulted 
in a new firm by the name of Dolly Madison International Foods, Ltd. This new 
concern was created by combining a 44-unit food retailer and another one operat- 
ing 9 stores. One of these acquired firms, Lucky Stores, Inc., with assets of 
around $10 million, had annual sales of approximately $45 million. Allen & 
Co., a New York investment-banking concern which handled the ACF-Brill 
mergers, also figured in this move. It is reported that Dolly Madison purchased 
its control over Lucky Stores from Allen & Co. 
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Vit 


Grand Union Co. operates over 300 stores in 6 States. New York is the chief 
center of its activities, where it has about 200 stores. It also operates approxi- 
mately 600 truck routes in 33 States involving the sale of food and grocery 
products direct to homes. About 15 percent of its total sales are made in 
such a manner. Its food-store sales are about $200 million per year, while its 
combined assets are in excess of $49 million. 

In January 1955, Grand Union acquired the Square Deal Market Co., which 
operated 12 supermarkets in the Washington, D. C., metropolitan area. Sales 
in 1954 for Square Deal were $18 million and its assets were $2 million. Grand 
Union did not, prior to this acquisition, do business in Washington, D. C. 

The merger activities of these 9 acquiring firms resulted in approximately 
1,422 food stores operated by some 20 local concerns losing their independent 
existence. It is estimated these 1,422 stores had an annual sales volume of 
approximately $1.2 billion. The total assets acquired is too difficult to esti- 
mate because reliable information is not available. 


GENERAL EFFECT 


Any year in which over 1,400 food stores, responsible for more than $1 billion 
in sales annually to consumers, are absorbed by a few operators must be described 
as a year of major merger activity in this industry. Examination of the 
mergers studied shows that, for the most part, highly efficient local multiunit 
operations were taken over. Undoubtedly in many instances the competitive 
consequences have been adverse, especially within local markets where, as in 
Detroit, two units that formerly competed with each other were merged. 

In that particular area, it is also worth noting that the competitive position 
of many remaining food retailers was further weakened because the new com- 
bine acquired an important low-cost wholesaler through whom independent 
retailers purchase their merchandise. These food operators are now placed in 
the precarious position of either continuing to buy from their large competitor 
or finding a new source of supply. 

To a lesser extent, this same situation arises with respect to the Weston control 
over National Tea and Loblaw. Weston manufactures biscuits which are sold 
in independent foodstores in many areas where National Tea and Loblaw have 
stores. If, by means of mergers, sources of supply for food retailers come under 
the control of their major competitors, there arises an indirect as well as a 
direct reduction in competition. Certainly it is not conducive to a healthy state 
of competition for any retailers to be forced, through a combination of vertical 
and horizontal mergers, into a position of dependence on their competitors to 
supply merchandise they sell. 


EFFECTS ON CONSUMERS 


In surveying the broad effect of the merger movement in retail food distribn- 
tion, NARGUS starts with the assumption that not all of those that have taken 
place, considered individually, will have an adverse effect on competition. Actu- 
ally, in some instances a merger may strengthen competition as, for instance, 
when two concerns facing large strong competitors merge in order to improve 
their ability to meet such competition. Therefore, it is necessary to test ques- 
tionable mergers on the basis of the potential market effects in each case. 

Each merger should be examined to determine what, if any. anticommetitive 
tendencies will occur in the market area it affects. It would be a mistake to 
conclude that a merger was not farmful becanse the merged combination 
accounted for only a relatively small proportion of total national grocery-store 
sales. Consumers in Detroit or Atlanta are entitled to purchase their food 
needs under competitive conditions in their local market. The relevant market 
for study is that affected by the merger, for it is there that its competitive con- 
sequences will be felt. This approach sometimes raises the difficult preblem of 
finding the boundaries of a particular market, but this must be done if consumers 
are to be protected. 

In the retail food industry this principle is particularly important, because 
the housewife usually purchases her family’s needs from stores in the area 
where she lives. Her opportunity to shop freely is not determined by market 
shares or rank of large companies measured on a national scale. In retail- 
food distribution, the largest concern controls approximately 10 percent of the 
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total market, and this has misled some into believing that the acquisitions which 
have taken place raise no serious competitive consequences. 

The present Federal statute prohibiting harmful mergers (primarily section 
7 of the Clayton Act) seems adequate in this particular respect since it applies 
“in any line of commerce in any section of the country” where there may be 
a substantial lessening of competition or a tendency toward monopoly. It is 
urged that both the Department of Justice and the Federal Trade Commission 
exercise their jurisdiction with relation to mergers of retail-food concerns in 
a manner that takes into account the relatively narrow geographic limits of 
the markets that prevail in this industry. 

In addition, it is recommended that these governmental agencies apply the 
statute with careful regard for the fact that it was intended by Congress to 
prevent a probable future lessening of competition and not necessarily an actual 
immediate effect. It is not in keeping with the basic purpose of the law to 
adopt an enforcement policy which requires an actual injury to competition 
before acting. Here, also, the statute seems adequate, providing it is vigorously 
as well as intelligently administered. 

This means timely action, avoiding insofar as possible long-drawn-out pro- 
ceedings during which the lethal effects of the merger are allowed to take place. 
Where the merged companies control such a substantial share of the relevant 
market that there eixsts a probable future injury to competition, extensive 
and prolonged examination into actual market effects of a merger serves to delay 
unnecessarily final disposition of the case. When this happens it results in an 
instance where “justice delayed is justice denied.” 


EFFECTS ON PRODUCERS AND PROCESSORS 


Attention has been directed to the need and desirability of testing each ques- 
tionable merger by considering its probable future consequences in the par- 
ticular market where it takes effect. This should be done from the point of view 
of protecting consumers, 

However, there is another point of view to consider. This relates to the impact 
the present merger trend in retail food distribution has on producers and 
processors. 

The interest of the Nation is concentrated now on devising a program that 
will aid farmers to attain a larger share of the prosperity which other segments 
of the economy enjoy. It is generally acknowledged that farm families have 
not earned sufficient income to keep up with current prosperity. This situation 
is one of national concern not only for reasons of elemental justice, but also 
because it is doubtful if the present prosperity can continue with farmers being 
Squeezed as they are now. 

In view of this situation, what implications are raised by the present merger 
trend in retail food distribution? Since the necessary result of such trend is 
to accentuate the concentration of buying power into fewer hands, it is clear 
that farmers will be adversely affected. Producers must sell in a truly competi- 
tive market to receive a fair price for their products. Any pronounced tendency 
toward concentration of retail food sales in the hands of few giant distributors 
cannot be anything but adverse to farmers’ interests and those of the public 
generally. 

Already there is substantial evidence of danger in the fresh produce industry. 
Last November, at a meeting of the Western Growers Association, fear was 
voiced that the trend of mergers by retail grocery combines was placing many 
farmers as well as jobbers and shippers in a precarious position. It was charged 
that there is considerable danger of large buyers offering a price below the mar 
ket and, when it is refused, withdrawing from the market. Since the products 
for sale are perishable, action like this lasting only a few days can produce the 
result of forcing the grower to sell at the buyer’s price. 

The charges made at this meeting of Western Growers were denied, but irre- 
spective of whether they are true, it is clear that unrestrained mergers of retail 
grocery stores can create the power to squeeze growers especially during the 
critical shipping season. The mere existence of such power involves a serious 
threat to agricultural groups. Once there arises a substantial concentration of 
buying power, so as to make it possible for one or more large buyers to manipu- 
late the going market price at which produce is sold, it will become virtually 
impossible to prevent recurrent abuses and the harm they create. The only 
adequate safeguard against this is to prevent the concentration in buying power 
that makes such abuses possible. As has been shown, a partial survey of mergers 
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in this industry last year resulted in a few large firms taking over previously 
independently operated facilities responsible for over $1 billion worth of retail 
food sales. It would not take long, if this trend were to continue, before dom- 
ination by mass buyers of the produce markets could very seriously threaten 
the existence of growers. 


OTHER EFFECTS 


It is equally possible that similar abuses of buyer power would be practiced 
in the purchase of processed and manufactured products. Canners and manu- 
facturers of branded merchandise, faced with the loss of a sizable portion of 
their market, could be forced to sell at the buyer’s price. Already there is evi- 
dence of a growth in discriminatory pricing in favor of large buyers. Retailers 
who compete with such favored competitors cannot withstand the squeeze 
any better than can farmers and growers. 

Since the prices retail food merchants pay suppliers for processed and manu- 
factured products run about 85 percent of the prices consumers pay at the store, 
the competitive strength of nonfavored retailers will be lessened if they are 
unfairly discriminated against by suppliers and manufacturers. In a market 
where the net profit is often only 1 or 2 percent of net sales, a discrimination of 
only a fraction of a cent on an item can be a serious disadvantage. 

There is no argument against manufacturers passing on to large buyers actual 
cost savings reflected in their purchases. These price differentials are justi- 
fied, but price discriminations occur where a favored buyer pays less for his 
merchandise because of the coercive influence of his buying power on a supplier 
who cannot afford to deny the favoritism. 

Consumers are injured by discriminations not only because they deprive the 
majority of retailers of their ability to compete in a market, but also because 
the favored buyer-distributor is under less economic compulsion to reflect his 
price advantage in the form of lower consumer prices. If instead of a dis- 
crimination, the supplier offers the price cut proportionally to all his buyers 
competing in a market, then competition is likely to force a compensating 
reduction in resale prices charged by such buyers to their customer—the con- 
sumer. In some cases it has been shown that a large buyer used a discrimi- 
natory advantage in a harmful manner by helping it to obtain a dominant 
position in the market. 

PYRAMIDING EFFECT 


One of the most alarming features of the present merger movement in retail- 
food distribution is that it leads to competitive mergerism where one merger 
leads to another until the process develops into a floodtide. The desire by com- 
pany executives to protect their market position in the industry is almost 
irresistible. It then becomes a matter of self-defense and agents are sent 
into a market to find efficient operations which can be acquired.’ The pyramiding 
of one merger on top of another brings about a strong influence promoting 
concentration of economic power out of proportion to normal industry develop- 
ment. The more desirable and stabilizing growth through internal means, based 
on superior efficiency and technological advancement is supplanted by a merger 
race that upsets the sound development of the industry. If allowed to con- 
tinue, undesirable mergers even from the point of view of the companies them- 
selves will take place, and the result may well be losses to stockholders as 
well as unemployment for many workers. It is not likely that an industry 
held in the grip of such evil can remain efficient, promote cost-saving innova- 
tions in techniques, stabilize employment, and perform the other functions and 
responsibilities that society imposes on it. 


TAX IMPLICATIONS 


Another important cause of undesirable mergers is the present Federal tax 
laws. 

The current high rates on individual and corporate income place a heavy 
burden on all businesses. But the burden is particularly heavy on small- and 
medium-size concerns in a market experiencing such growth as that in retail- 
food distribution. The tax structure multiplies the difficulties food retailers 
face in acquiring capital for current needs as well as for expansion purposes. 
As a general rule, these retailers depend to a large extent on retained earnings 
for improvement and expansion purposes. And, because their access to the 
capital market is limited, they frequently pay higher costs for borrowed capital. 


90675—57——-27 
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At the present time, the first $25,000 of corporate income is taxed at 30 
percent, and all additional income bears a 52-percent tax. The ability of 
independent enterprise to acquire the capital it needs to grow would be sub- 
stantially increased if the present 22-percent surtax on corporations was applied 
to income in excess of $30,000 (instead of $25,000 as at present) for the current 
taxable year, with the provision that each year this amount be raised until it 
reached at least $50,000 for the taxable year beginning in 1960. ‘The effect 
would be to encourage independent enterprise to expand with the market and 
discourage mergers induced by the inability of such enterprise to acquire needed 
capital. The loss of revenue to the Government would be more than offset 
by the advantage to the competitive economy in preventing increasing concen- 
tration of markets by very large concerns. 

There is also a need to consider the adverse effect that income, estate, and 
capital-gains taxes have in encouraging mergers that are uneconomie from the 
industry’s point of view and undesirable from the public interest. 

The present rates and administration of these taxes combine to create a strong 
pressure on major owners of closely held retail food businesses to merge with 
large concerns. The tax incentive on such owners is considerable. And the 
more successful they have been in building the value of their business, the greater 
is the presure on them to sell out or merge. This is perhaps one of the major 
reasons why so many mergers in this industry resulted in highly successful local 
grocery operations being acquired. The present tax laws have the effect of en- 
couraging such acquisition. 

This comes about when the value of the stock held by the major owner places 
him in a high estate tax bracket. When this stock is his largest investment 
holding so that he does not have other assets sufficient to pay the estate tax, and 
the marketability of such stock to the public is narrowly limited (if such a market 
exists at all), continuation of the business may impose an economic hardship 
on his wife and family who survive him. The tax on an estate of $400,000 could 
amount, under current rates, to almost $100,000. To pay this might require 
the redemption of all his stock from the financial resources of the business. If 
it could not meet this burden, a distress situation would develop, not only for the 
heirs of the owner but for the business as well. In addition, in situations where 
a major owner of a closed corporation dies, the Treasury Department can place 
a high valuation on the stock, making the estate tax that much greater. Thus, 
if such an owner were to remain in business and retain his holdings, the taxes 
his estate would have to pay could leave his heirs with little or nothing. 

However, should he sell his stock to a large concern, which could pay a hand- 
some price by reason of its financial strength, the gain from such sale would be 
taxed at a rate of only 25 percent, or he could exchange his stock for valuable 
marketable securities of the large acquiring concern and pay no tax at all. 
As an added inducement, he could enter into a personal service contract with the 
acquiring corporation at a high salary for a given number of years. An instance 
of this was reported as an aftermath of the ACF-—Brill mergers when some former 
operators of concerns taken over by Brill entered into 5-year contracts under 
which they received $75,000 per year. 

So great is the tax incentive on owners of closely held local retail food concerns 
to sell their interest to (or merge with) large operators that it is more than 
probable Federal tax laws and their administration by the Treasury Department 
played an important part in encouraging the present waive of mergers. In effect, 
the tax laws are motivating the very economic concentration which the antitrust 
laws are designed to prevent. These laws are now working at cross purposes 
insofar as mergers are concerned. 


RECOMMENDED PROGRAM FOR PREVENTING FURTHER HARM CAUSED BY MERGERS 


The harm referred to here is twofold. First, there is lessening of competition 
in retail food distribution. Second, there is the undesirable concentration of 
economic power. Both are inevitable consequences if the tide of mergers in this 
industry continues as it has in 1955. Last year over 1,400 food stores selling 
annually in excess of $1 billion were acquired through a waive of merger activity 
by a small group of large concerns. So far in 1956 there has been no sign of an 
end to this alarming trend. Its further continuation will increase the heavy toll 
of stores already taken over. Virgorously competitive distribution of food and 
grocery products to consumers is so essential to the welfare of every American, so 
necessary to the stabilization of the cost of living and farm income, and so in- 
dispensable to the preservation of free competitive opportunity, that urgent steps 
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are required to stem the tide of mergers in this industry which now threatens 
the Nation. The following are the actions recommended to meet this threat. 
They are not all that can be suggested, and nargus may add to them at a later 
date. 


NARGUS RECOMMENDATIONS 


1. The officers and directors of NARGUS pledge the resources of this associa- 
tion, together with their time and energies, in aiding independent retail food 
merchants to become stronger and more efficient operators. They will endeavor 
to give every legitimate assistance possible to enable them to grow in size and 
service to the Nation. They will call on all those who supply and work with 
independent market operators to cooperate in a joint effort directed toward 
these ends. They will work with suppliers, their representative groups and all 
others who desire, as they do, to preserve competitive opportunity and vigorous 
economic rivalry in this industry. They will endeavor to prevent a dangerous 
SUNOS NNER in the industry from robbing the consumer and squeezing the 

armer. 

2. In keeping with these principles, we recommend to the Congress the follow- 
ing proposals as being the minimum necessary to preserve vigorous competition 
in retail food distribution. 

(a) Amend the Clayton Act to provide that section 7 (the merger provision) 
shall apply where either the acquiring corporation or the acquired corporation 
is engaged in commerce. Under present law both corporations must be engaged 
in commerce. In retail food distribution, this requirement creates a serious 
loophole in the act, because it has the effect of allowing acquisitions of local 
retail food distributors by large interstate concerns that would otherwise violate 
the act. 

The purpose of section 7 is to prohibit mergers that may substantially lessen 
competition or tend to create a monopoly in any section of the country. It 
cannot be doubted that swallowing up local retailers operating only in intrastate 
commerce can produce the evil effects on competition which the act was intended 
to prevent. As already shown, many of the questionable mergers previously 
considered in this statement involved the acquisition of local concerns. Con- 
sidering the large number of local enterprises in retail food distribution and 
their importance to preserving vigorous competition within local markets, it is 
essential to make the law applicable whether or not the corporation to be ac- 
quired is in interstate commerce. 

(b) Amend the Clayton Act to require that merging corporations with com- 
bined assets of $10 million or over notify the Attorney General and the Federal 
Trade Commission at least 90 days before the proposed merger is to take place. 
The amendment should require that the parties provide the enforcement agencies 
with such pertinent information as the statute generally describes, providing it 
is requested within 30 days after the notice of the proposed merger is filed. 
This amendment should also contain a procedure for preventing the merger if 
there is a failure to give notice, or a failure to file the required report. Since 
this proposal will not require approval by the Department of Justice or the 
Federal Trade Commission of a merger before it can take place, it should also 
be made clea: that failure of either agency to act will not be construed as 
approval of the merger or affect its right to institute proceedings against the 
merger at a later date. 

Premerger notification and reporting of this type is not an unreasonable re- 
quirement. in essence, it merely prevents the merger from taking place for 90 
days and provides for filing essential information by which its competitive con- 
sequences may be judged. At present the Government obtains its information 
from financial periodicals, trade journals and other publications which at best is 
most unsatisfactory. The proposed changes will save the agencies time, effort 
and expense, and aid considerably in more effective enforcement of the present 
law. 

(c) Amend the Clayton Act to give the Federal Trade Commission authority 
to seek court action preventing a proposed merger from taking effect, and where 
it has already taken place to ask for a court order preventing the comingling 
of the assets and facilities of both firms until a decision is reached on the 
legality of the merger. 

The wisdom in giving the Federal Trade Commission this additional power 
is obvious. The intent of the law is to prevent injuries to competition that arise 
out of harmful mergers. Once the acquired company is swallowed up and dis- 
appears, it is practically impossible to restore preexisting competitive conditions. 
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Pending a determination of their illegality, the Commission should have the 
power to prevent harmful mergers from taking place, or where they have taken 
place, to prevent insofar as possible the competitive injury that will result. At 
present, the Department of Justice has authority similar to that which is recom- 
mended here for the Commission. Because of the divided responsibility in 
preventing harmful mergers between these two agencies, it is desirable that the 
Commission have as much authority in this field as the Department of Justice 
does. 

(7d) Amend the Internal Revenue Code to provide that the corporate surtax of 
22 percent be applied to income in excess of $50,000. This can be done on a 
graduated scale each year so that the surtax will be applied on income in excess 
of $30,000 this year, and by 1960 on income in excess of $50,000. 

At present, the surtax of 22 percent is imposed on income in excess of $25,000. 
The normal tax on income of this amount or less is 30 percent. One of the most 
serious problems of independent business today is raising sufficient capital for 
expansion purposes. ‘The application of the 52-percent tax rate to income in 
excess of $25,000 constitutes a serious impediment to the growth of independent 
enterprise. For the same reason it is conducive to harmful mergers. 

(ec) Amend the Clayton Act to make cease-and-desist orders entered by the 
Federal Trade Commission final after a lapse of time, as is provided for Com- 
mission orders under the Federal Trade Commission Act. 

This is a longstanding weakness in the Clayton Act which the Commission 
has repeatedly recommended be corrected. Under present law a cease-and-desist 
order of the Commission under the Clayton Act does not have full force and 
effect. In many cases the Commission must show a further violation of the 
law before its order can be enforced. 

(f) Amend the Clayton Act to make the meeting of competition an absolute 
defense to a charge of price discrimination only in cases where the probable 
effect of the discrimination is not to injure competition substantially or tend 
to create a monopoly. 

While this recommendation does not deal with the merger provision of the 
act. nevertheless it is needed to prevent harm to competition growing out of 
mergers already in effect. The concentration of buying power in the hands of a 
few which mergers produce, is likely to manifest itself in greater pressure— 
either direct or implied—being placed on manufacturers and suppliers to give 
such large concerns price advantages which they do not deserve by reason of 
cost savings. At present, the meeting of competition in good faith is a complete 
defense to a charge of price discrimination, even where its effect is or may be 
to injure competition substantially or tend to create a monopoly. Under this 
loophole it is gradually developing that this defense applies even where the 
discrimination is given to meet an illegal price, thereby allowing one harmful 
discrimination to justify another. This chain reaction threatens effective 
enforcement of the Robinson-Patman Act. Where there is a probability of sub- 
stantial injury to competition resulting from a discrimination, it is more impor- 
tant to protect the competitive market than to allow the meeting of competition 
by means of harmful discriminations. Eliminating this loophole in the act will 
help prevent one of the injurious consequences of mergers in the retail food field. 

(yg) Increase the appropriation of funds for the Antitrust Division of the 
Department of Justice and Federal Trade Commission to be used in antimerger 
work. 

Never before has this association advocated an increase in Government appro 
priations for any purpose. It does so now only because it feels the need for more 
money to prevent harmful mergers outweighs the usual considerations against 
greater Government spending. 

Last year was a banner year for mergers. The increased activity warrants a 
similar increase in the resources devoted to preventing mergers which may 
injure the competitive system. That system is worth what it costs to preserve 
it. It should also be noted that a larger appropriation to prevent harmful 
mergers more than likely will return dividends by making it unnecessary to 
bring many costly suits to restore competition where monopolistic practices 
have resulted. A dollar spent to prevent harmful mergers may save many 
times that amount later. If a bad merger is permitted, it may become necessary 
later for the Government to institute expensive antitrust action against the 
combination in an attempt to recreate competition which the merger destroyed. 
From this point of view, it is cheaper for the Government and the taxpayers 
to spend now what is needed in antimerger work, rather than wait until the 
damage is done and try to correct it. 
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We have not specified how much the appropriations for the Antitrust Division 
and the Federal Trade Commission should be increased, This is the prerogative 
of the Senate and House Appropriations Committees who can judge not only the 
need, but the amount of increase which each agency can use most effectively. 
It is urged however, that the appropriations for the next fiscal year devoted 
to antimerger work be substantially increased over the current rate of expendi- 
tures for that purpose. This will not necessitate a like increase in the agency’s 
total budget, if operating efficiency can be increased and less important work 
postponed. 

3. The final recommendation is that the Attorney General and the Secretary of 
the Treasury order a joint study of the tax laws to determine how these laws 
can be brought into harmony with the policy of the antitrust laws in respect 
to mergers. When such a study is completed it is suggested that a report of it, 
together with recommendations, be transmitted to Congress for appropriate 
action. We also urge the Treasury Department to examine its rulings and 
administration of the tax laws for the purpose of taking such action within 
present authority to accomplish the objective of harmonizing antimerger policy 
with tax policy. 

We are mindful of the difficulty this task presents because of the need for 
tax revenues to support Government expenditures and balance the budget. 
Sound fiscal policy is essential to national welfare, but so is a sound economic 
competitive system which produces the revenue the Government needs. It is 
illogical and wasteful for one governmental agency to spend publie funds to 
prevent harmful mergers while another encourages such mergers. Today, tax 
implications play an important role in whether parties merge their resources, It 
is not practical to ignore this fact in carrying out the national policy against 
harmful mergers. 

Respectfully submitted by National Association of Retail Grocers, 360 North 
Michigan Avenue, Chicago 1, Ill. 

Officers and directors: A. V. Hokanson, president, Chesterton, Ind. : 
Ray Cowperthwait, treasurer, Bushnell, Ill. V. L. Browner, past 
president, Des Moines, lowa; W. H. Crawford, director, El Monte, 
Calif.; Scott Detrick, director, Louisville, Ky.; R. C. Houlihan, 
director, Fort Worth, Tex.: F. N. MeCowan, director, Moscow, 
Idaho; 0. A. Swaringen, director, Concord, N. C.; Henry Bison, 
associate counsel, Washington, D. C.: Marie Kiefer, secretary 
manager, Chicago, Il. 


Mr. Bison. It covers all the important and significant acquisitions 

taking place in this industry in 1955, and shows that in that year 
prt 9 firms acquired 1,422 food stores operated by some 20 local 
concerns. The estimated annual sales volume of these 1,422 stores is 
$1.2 billion. 

The economic effects of harmful mergers in the retail food field, 
and suggested steps for preventing substantial injuries to competition 
are presented i in this report. Since this statement referred to covers 
some 25 pages, I will not read it, but request that you give it your 
attention. 

Mergers in retail food distribution dropped from over 1,400 stores 
ae quired in 1955 to almost 400 stores in 1956. The principal reason 
for this drop is that in 1956, there was no acquistion of the magnitude 
that took place in 1955 when W. Garfield Weston and Associates pur- 
chased 23 percent interest in the National Tea Co. National Tea at 
that time operated approximately 769 stores in almost 400 cities in 18 
States across the central part of the United States. At any time an- 
other large ac quisition similar to that between Weston and National 
Tea can take place. There is no reason to conclude that the threat of 
harmful mergers in this industry has diminished because of the de- 
crease of markets acquired in 1956 as compared to the year earlier. 

I should like to comment very briefly on the fact that the Federal 
Trade Commission does not, under the Clayton Act, have the power 
to stay a merger until administrative proceedings are terminated. 
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The Commission does not have the power under the Clayton Act to 
ask the court for interluctory relief by way of an injunction to pre- 
serve the status quo until it can be decided whether the merger violates 
the law. 

Yet, the startling fact is that a private person can—by appealing to 
the courts of equity—obtain injunctive relief against threatened loss 
or damage arising out of a violation of the Clayton Act. If a pri- 
vate person protecting his private rights has such power, it is in- 
conceivable that an agency of the Federal Government charged with 
the enforcement of the antitrust laws should remain without this 
power in the performance of its duties to protect the public interest. 
As we stated in the report just handed to you: 

The wisdom in giving the Federal Trade Commission this additional power 
is obvious. The intent of the law is to prevent injuries to competition that 
arise out of harmful mergers. Once the acquired company is swallowed up and 
disappears, it is practically impossible to restore preexisting competitive condi- 
tions. Pending a determination of their illegality, the Commission should have 
the power to prevent harmful mergers from taking place, or where they have taken 
place, to prevent insofar as possible the competitive injury that will result. At 
present, the Department of Justice has authority similar to that which is recom- 
mended here for the Commission. Because of the divided responsibility in pre- 
venting harmful mergers between these two agencies, it is desirable that the 
Commission have as much authority in this field as the Department of Justice 
does. 

A second point worthy of consideration is the recommendation 
that the Clayton Act be amended to make explicit the Federal Gov- 
ernment’s authority to take action in merger transactions in which 
either party is engaged in interstate commerce. 

This recommendation was made by the President’s Cabinet Com- 
mittee on Small Business in a progress report issued on August 7, 
1956. It was strongly endorsed in the ee lh platform approved 
by the party at its national convention last August. The Democratic 
platform covered the same matter when it pledged affirmative action to 
curb corporate mergers contributing to growth of economic concen- 
tration. 

A great many of the mergers that have taken place in this industry 
involve the acquisition of local concerns operating retail food markets. 
W hether the provisions of the Clayton Act cover such mergers is not 
clear. This doubt should be cleared up. The power of the Federal 

Trade Commission and the Department of Justice to take appro- 
priate action in mergers where either party is engaged in interstate 
commerce should be made explicit. Otherwise many mergers in the 
retail food industry may be permitted despite their harmful effects 
on competition. When Congress passed the Celler Act in 1950, it 
amended the Clayton Act to ‘prohibit harmful effects on competition 
“in any line of commerce in any section of the country.” If the words 
“in any section of the country,” are to be given full force and effect as 
intended by Congress, an acquisition by an interstate concern of a 
local or intrastate business must clearly come under the jurisdiction 
purview of the Clayton Act. 

[ should like to comment on the fact that despite the large number 
of mergers that have taken place in retail food distribution, the 
Department of Justice and the Federal Trade Commission have yet 
to file the first action to restrain an acquisition in this field. Several 
possible conclusions may be drawn from this fact: (a) None of the 
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mergers involve either a probable or an actual substantial injury to 
competition and hence not even a prima facie case can be made out 
proving that any of them violate the law; (6) the jurisdiction of the 
law is not broad enough to cover some mergers of potentially harmful 
competitive effects where the business acquired, although oh ciated 
able importance in a particular market, is nevertheless operated 
within a single State and not in the course of interstate commerce; 
(ec) both the Department of Justice and the Federal Trade Commis- 
sion have failed to do a good job in enforcing the Clayton Act. 

Frankly, we cannot say which of these conclusions is correct. Per- 
haps to some extent all three have an application. But this much is 
certain. The fact that no suit has been filed by the Government to 
stop a merger in retail food distribution, even though within the last 
2 years almost 1,800 food markets have been acquired through merger 
acquisitions, has led many people in the industry to conclude that 
none of these acquisitions has had or will have harmful competitive 
effects. 

You gentlemen of the committee acquained as you are with the 
administration of the antitrust laws and the practical problems con- 
nected with their enforcement, know full well that the failure of the 
Government to file a merger case in retail food distribution can mean 
any number of things. 

However, since the lack of action by the antitrust enforcement agen- 
cies is interpreted as giving the distribution branch of the food indus- 
try a clean bill of health, the climate is conducive to an increase in 
merger acquisitions of retail food markets across the country. This 
is a good sign that the worst is yet to come. For this reason there is 
an urgent need for legislation strengthening the law preventing 
harmful mergers as well as for better enforcement of the law. 

I cannot conclude my statement without saying that one essential 
element of an effective program to paren harmful mergers in retail 
food distribution is passage of legislation to strengthen the Robinson- 
Patman Act. A bill, H. R. 11, which will do this is pending before 
your committee now. 

Today harmful discriminatory practices are rampant within the 
food distribution industry. The weapon used by large coercive buy- 
ers to obtain preferential-discriminatory prices from suppliers is 
buying power. It is the abuse of this power that makes it possible for 
buyers to extract special preferential treatment from manufacturers 
and processors. The threat by buyers of taking their business else- 
where or throwing the supplier’s products out of their stores is what 
makes for harmful discriminations. 

The prevalence of such practice in the distribution of food and 
groceries puts a premium on increasing buying power by food retail- 
ers. Without that they cannot very easily force concessions from their 
suppliers. Unfortunately the Robinson-Patman Act, as interpreted 
today, permits discriminations to meet competition irrespective of the 
fact that they may tend to create a monopoly. For this reason, among 
others, the act is ineffective in preventing harmful discriminations, 
and results in encouraging mergers by food retailers who know that 
with the discriminations going on today, the retailer who does not 
have substantial sales and a considerable number of stores will be 
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handicapped in pressuring suppliers to give him discriminatory price 
preferences in line with those other competitors are receiving. 

In other words, one of the causes of the merger trend in retail food 
distribution today is the necessity to increase purchasing power as a 
defense against competitors coercing price adv antages from sup- 
pliers. This is why we urge a strengthening of the Clayton Act to 
prevent both mergers and disc riminations that tend to injure compe- 
tition substantially and create a monopoly. 

Thank you 

The CHairman. This will conclude the oral hearings on this bill: 

If there are any other organizations or individuals that wish to pre- 
sent their views they may do so and the record will be kept open for 
a brief period for that purpose. 

The committee will meet Wednesday next for preliminary con- 
sideration on this bill and we will welcome every organization that 
wishes to submit yr suggested changes. 

We will put in the record at this point statements submitted by 
the following organizations : 

Allied States Association of Motion Picture Exhibitors 
American Merchant Marine Institute 
American Hotel Association 
American Research & Development Corp. 
Arthur A. Burck, Esq. 
California State Chamber of Commerce 
The Chicago Bar Association 
Commerce and Industry Association of New York 
Committee on Corporate Law of the Association of the Bar of the City 
of New York 
Charles W. Davis, Esq. 
Diversification Institute, Inc. 
National Association of Motor Bus Operators 
National Milk Producers Federation 
Southern Coal Producers Association 
(The statements referred to are as follows:) 
ALLIED STATES ASSOCIATION 
OF MOTION PICTURE EXHIBITORS, 
Washington 6, D. C., March 13, 1957. 
Re hexring on H. R. 2148, to amend the Clayton Act by requiring prior notification 
of corporate mergers, etc. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DeaR Mr. CHAIRMAN: I regret that the postponement of the hearing on this 
bill until March 22 will deprive me of the privilege of appearing before the Anti- 
trust Subcommittee to endorse the bill’s objective and to propose one important 
amendment. 

Your staff has indicated over the telephone that it will be proper for me to 
submit a statement for inclusion in the record and such statement is attached 
hereto. 

It is fortunate for the country that the Judiciary Committee is headed by one 
who has given such extensive study to and has such a thorough grasp of the 
antitrust laws as yourself. This bill is a salutary one and it reflects your anxiety 
over the trend toward concentration in finance and industry which threatens the 
competitive system. 

I know that you want the legislation to be as effective as it is possible to 
make it and I hope, therefore, that my suggestion that the bill be amended to 
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include acquisitions of businesses as well as acquisitions of capital stocks and 
physical assets, will have your personal attention. 
With high regard, 
Yours very truly, 
ABRAM F. MYERrs. 


STATEMENT BY ABRAM F, Myers, CHAIRMAN OF THE BOARD AND GENERAL COUNSEL, 
ALLIED STATES ASSOCIATION OF MoTION PictURE EXHIBITORS 


INTRODUCTION 


This statement is submitted by authority of the board of directors of Allied 
States Association of Motion Picture Exhibitors, a national trade association of 
independent motion picture theater owners and operators, with an office in the 
Dupont Circle Building, Washington, D. C. 


WE FAVOR THE BILL’S OBJECTIVE 


As shown by the resolution attached hereto, the board of Allied States Associa- 
tion, disturbed by the recent acquisition by Universal Pictures Co., Inc. of the 
film distributing business of RKO Radio Pictures, is anxious that all possible ef- 
forts be made to prevent further transactions between corporations engaged in 
the production or distribution of motion-picture films involving the acquisition 
by one of the capital stock, physical assets or business of another. 

It goes without saying, therefore, that the association I represent strongly 
favors the objective of H. R. 2143, which is to head off unlawful consolidations 
before they can be consummated. Based on what happened in the case of RKO 
and Universal we fear that the bill, unless amended, will be subject to evasion. 


ACQUISITIONS OF BUSINESSES ALSO SHOULD BE PREVENTED 


Section 7 of the Clayton Act as originally enacted applied only to the acquisition 
by one corporation engaged in interstate commerce of the whole or any part of 
the capital stock of another corporation similarly engaged, where the effect 
might be to substantially lessen competition or to tend to create a monopoly. 

Corporations desiring to merge took advantage of the obvious loophole in the 
section and, instead of acquisitions or exchanges of stock, one would simply buy 
the physical assets of the other. 

Thirty-four years elapsed before Congress, in 1950, finally remedied this defect 
by making the section applicable to purchases of physical assets as well as 
acquisitions of shares of stock (Historical Note, 15 U. S. C. A. 18). 

The transaction between RKO and Universal constitutes ample warning that 
unless H. R. 2143 is amended as herein suggested business consolidations will 
merely assume a different form and continue to be consummated in the future 
as in the past. 

Bear in mind that Universal did not acquire a share of RKO’s stock, neither 
did it take over that company’s physical assets. It merely took over the dis- 
tribution of RKO’'s pictures. The RKO film exchanges throughout the country 
were closed and hundreds of men and women who had served RKO faithfully 
for many years, many of whom were acquainted with no other business, were 
suddenly thrown out of employment. 

The important result, from the standpoint of the antitrust laws, was that 
whereas only a few weeks ago a motion-picture exhibitor, if he could not license 
a picture he desired from Universal at what he thought was a proper rental, 
could apply to RKO to see what it had to offer. Today, so far as the exhibitors 
are concerned, there is no RKO. 

We respectfully recommend, therefore, that the bill be amended by inserting 
in line 5 on page 2, after the word “assets” the words “or business” and that a 
similar insertion be made at other appropriate places in the bill. 


AS SO AMENDED, THE BILL SHOULD BE ENACTED 


Amended as herein recommended so as to forestall all conceivable devices for 
evading its provisions, H. R. 2143 will greatly strengthen the antitrust laws with- 
out imposing undue hardships and will constitute much needed remedial legis- 
lation. We earnestly hope that the bill will be so amended and passed at the 
present session. 

ABRAM IF’. MYERs. 


90675—37——28 











420 PREMERGER NOTIFICATION 


RESOLUTION UNANIMOUSLY ADOPTED BY THE BOARD OF DIRECTORS OF ALLIED STATES 
A®‘BOCIATION OF MorTion PICTURE EXHIBITORS AT THE CINCINNATI MEETING ON 
FEBRUARY 1 AND 2, 1957 


Resolved, That Allied States Association of Motion Picture Exhibitors hereby 
records its opposition to any further mergers or transfers of assets or business 
between corporations engaged in the production or distribution of motion pictures 
for exhibition in theaters, a business in which competition already is restricted 
and in which further restrictions would be disastrous. 

Resolved, further, That the officers of Allied States Association are hereby 
directed to alert the Attorney General, the Federal Trade Commission, the Judi- 
ciary Committees of both House of Congress, and any other appropriate Govern- 
ment officials or agencies of this danger and ask that they exert their full 
power and influence to prevent any further mergers, transfers of assets or busi- 
ness, or other arrangements, the effects of which may be to reduce or eliminate 
competition between the parties thereto or otherwise restrain interstate trade 
or commerce in motion-picture films. 


STATEMENT OF ALVIN SHAPIRO, VICE PRESIDENT, AMERICAN MERCHANT MARINE 
INSTITUTE 


My name is Alvin Shapiro. I am vice president of the American Merchant 
Marine Institute, which represents the major portion of the owners and operators 
of American steamship lines operating oceangoing vessels providing service into 
and out of the United States ports on all three coasts. 

The bills which you are considering, H. R. 264 and H. R. 2143, would, among 
other things, amend section 7 of the Clayton Antitrust Act by requiring shipping 
companies to provide advance notice to the Attorney General of acquisition of 
stock or assets in excess of specific amounts and by providing a waiting period 
90 days in the case of H. R. 264 and 60 days in H. R. 2143—before completion of 
such proposed transactions. We avail ourselves of this opportunity to emphasize 
the reasons for making this proposal, if enacted, inapplicable to the maritime 
industry. 

Ships of the American fleet operate to and from United States ports in services 
and on trade routes throughout the world. These trade routes have been estab- 
lished by our Federal Government, which through its administrative agencies 
maintains continuous supervision and control as to the essentiality and service 
of the respective operations. Asa result, there is, as a matter of fact, relatively 
little duplication of service between or among American-flag carriers. This, in 
part, accounts for some of the uniqueness of the maritime industry from a com- 
petitive point of view, as compared with other businesses or transportation media 
in this country. The sale of assets from one company to another tends, there- 
fore, not to affect the competitive situation in any paricular service or on any 
specific trade route. 

Further, we cannot overemphasize the fact that the American merchant marine 
is a vital segment of our national defense. If our fleet is to be healthy and well 
balanced, strong and efficient management organizations must exist. Mergers, 
consolidations, ete., have proven in the recent past, and will continue to prove 
in the future, to be an excellent device to create such management strength vital 
for our maritime survival in the face of low-cost foreign competition. 

Moreover, it should be emphasized that any shipper has available to him not 
only the services of American-flag vessels but virtually identical service in for- 
eign-flag ships as well. As a result, it would be impossible for American shipping 
companies which render only a part of the total service available in any trade to 
engage in practices aimed at restraint of trade or monopoly. Any such effort 
would automatically result in delivering his customer into the hands of a foreign 
competitor who is, of course, outside of the scope of the legislation presently 
under consideration. 

One other vital fact must be borne in mind. All American overseas trades are 
not simultaneously or similarly affected by changes in general economic condi- 
tions. Certain trades may be faced with reduced cargo offerings while others are 
prospering. It takes some 2 to 4 years to build a vessel and a sum of $5 million 
or more is a very commonplace capital investment requirement. If an operator 
on a trade route that is expanding is to be enabled to take advantage of that con- 
dition without having to wait for the construction of a new ship, such can only 
be done by the purchase of a facility from another company under circumstances 
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which enable it or make it desirable for it to sell a ship. The legislation under 
consideration by your committee today would make it more difficult and subject 
any potential maritime transaction of this type to delays which are basically un- 
justified and, as pointed out herein, unnecessary. In that respect, the proposals 
of H. R. 264 and H. R. 2143 may deter business interests from providing imme- 
diate shipping services of a type and volume essential to the changing require- 
ments of our international commerce and our national defense. 


PRESENT MARITIME BOARD REGULATION 


Broadly speaking, the American maritime industry can be divided between 
those ships which are subsidized and those which are not. Subsidy covers slight- 
ly more than 300 ships, or almost a third of our privately owned fleet. The 
owners of subsidized vessels are, by provision of the basic subsidy act—the 
Merchant Marine Act of 1986—under the closest and most exhaustive scrutiny 
of maritime agencies of the Department of Commerce. No transaction of the 
type characterized by H. R. 264 and H. R. 2143 could take place without prior 
investigation and approval of the maritime agency. Moreover, section 15 of the 
Shipping Act of 1916 provides that the Maritime Board shall be furnished with 
true and complete details of every agreement of a common carrier by water which 
may affect ‘controlling, regulating, preventing, or destroying competition.” The 
Maritime Board has the authority to disapprove, cancel, or modify any such 
agreement. 

It is to be noted that both the Congress, in passing Public Law 899, 81st Con- 
gress, and the President, in approving it, indicated clearly the intent to retain 
in the regulatory agencies unrestricted control of operations of those subject to 
their authority. By specific wording in chapter 1184 enacted by the 81st Con- 
gress, it was made clear that such supervision would suffice in the protection of 
the public interest. The Senate committee in its report favoring that legislation 
(S. Rept. 1775, June 1950) wrote in language unequivocally stating the adequacy 
of present control of transactions. 

It appears to us, therefore, that both under the Merchant Marine Act of 1936 
and the Shipping Act of 1916, adequate notification requirements and safeguards 
concerning trade practices on the part of all American shipping companies, 
subsidized and nonsubsidized, are provided. In can fairly be said that under 
present regulation virtually no transactions of the type visualized under the 
proposed legislation could be undertaken without adequate and proper super- 
vision of the Federal Maritime Board. 

Since the maritime industry is a highly complicated one in which any evalua- 
ton of practices must deal not only with the American aspects but also those of 
foreign competitors, the maritime agency of our Federal Government is the 
appropriate and most skilled body for any such evaluation. 

It is noted that H. R. 264 does not contain the provision contained in H. R. 
2143 which would exempt from the notification and waiting-period provisions 
any acquisition of stock or assets which, under any specific provision of law, 
requires the approval in advance of a commission or board or other agency of 
the United States. The exemption provision does provide, however, that even 
in such case any commission, board, or agency of the United States which is 
authorized by law to approve the acquisition by one corporation of the stock 
or assets of another corporation shall promptly notify the Attorney General 
or any application or request for such approval. We point out that the pro- 
posal concerning review by the Attorney General of any such transactions as 
referred to by us would be an unnecessary duplication of effort, and therefore 
suggest that a provision to this effect as well as that requiring a 60- or 90-day 
waiting period in the legislation under consideration is unnecessary and not 
in the public interest, in respect of transactions in the maritime area. 


AMERICAN HOTEL ASSOCIATION, 
New York, N. Y., March 25, 1957. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House Office Building, Washington, D. C. 

DreAR Mr. CHAIRMAN: May we belatedly transmit to you herewith a brief 
statement for inclusion in the record, in connection with your hearings on 
H. R. 2148, before the House Judiciary Antitrust Subcommittee. 
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The American Hotel Association is opposed to the enactment of H. R. 264 
and H. R. 2143. We feel that requiring advance notice of acquisitions of stock 
or assets would make it more difficult to sell hotel properties. 

At the present time, there are numerous chains which operate a large number 
of small hotels throughout the United States. This method of operation enables 
many properties to show a profit, whereas individual operators of the same 
establishments might show a loss. Chains are the logical purchasers of many 
small hotels where individual owners are seeking to dispose of their properties. 

Many chains have hotels with only 100 rooms or less. For example, 1 chain 
has nearly 200 hotels, more than 90 percent of which have less than 100 rooms. 
However, their total assets might easily exceed $10 million, and therefore they 
would be required to give advance notice to the Government every time they 
planned to purchase a new property. It should be readily understandable that 
such corporations would be less willing to purchase small hotel properties if this 
prolonged delay were imposed upon them. 

Respectfully, 
ARTHUR J, PACKARD, 
Chairman, Governmental Affairs Committee. 


Boston, Mass., March 4, 1957. 
Hon. EMANUEL CELLER, 
Committee on the Judiciary, 
Old House Office Building, Washington, D. C. 

DeEaR Mr. Cetier: Thank you for your letter of February 26, 1957, reserving 
time for testimony on behalf of American Research and Development Corporation 
before the Antitrust Subcommittee on Wednesday, March 13, 1957, at 11 a. m. 
Since writing you on January 16, 1957, we have given consideration to the pro- 
visions of H. R. 264 and H. R. 2148 as well as S. 722 and S. 3424 as they would 
affect American Research & Development Corp., and we have come to the con- 
clusion that it is no longer necessary that we take the time of your subcommittee 
with testimony. I do request, however, that this letter and the enclosed state- 
ment be filed with the record of your hearings and given such weight as your 
subcommittee considers appropriate in your consideration of the pertinent legisla- 
tion before you. 

The enclosed statement was made by Merrill Griswold, director and chairman 
of the executive committee of American Research & Development Corp. before 
Senator O’Mahoney’s subcommittee on June 2, 1956. It states the difficult 
problem which the proposed legislation creates for the corporation and asks 
relief in the form of a rather specific exemption for venture capital investment 
companies receiving certification by the Securities and Exchange Commission 
pursuant to section 851 (e) of the Internal Revenue Code of 1954. 

The original antimerger legislation would have handicapped severly venture 
‘apital investment companies like American Research & Development Corp. 
However, as the legislation has evolved it has reflected a growing realization 
on the part of the congressional committees and the administrative agencies 
involved that the wide reach of the legislation must be cut down if legitimate 
business is net to be unduly restricted and if the administrative agencies are not 
to be swamped with work. 

Accordingly, while we believe the exemption originally sought is appropriate 
and in the public interest, we recognize that the broader general exemptions 
have reduced the burden on companies like American Research & Development 
Corp. We urge that these general exemptions based upon the size of the transac- 
tions and the participants involved be retained and broadened. In particular we 
urge that the asset and stock acquisition exemption be at least at the $1 million 
level and preferably $2 million. The exemption for stock acquisitions below 15 
percent of the outstanding stock is also extremely important and should be 
retained. 

Finally, we urge that the waiver powers of the administrative agency be broad 
and their exercise required both by the statute and the report of your sub- 
committee. 

Very truly yours, 
JOHN BARNARD, Jr. 





jn teh ak ioe 


o = ih Be tet oh ac 


“_ 5, 


nh 
re 


mn 
es 
te 
ot 


ite 
ns 
nt 
ic- 
we 
on 


be 


ad 
ub- 


PREMERGER NOTIFICATION 423 


STATEMENT OF MERRILL GRISWOLD, OF AMERICAN RESEARCH & DEVELOPMENT CorP. 


My name is Merrill Griswold. I am a director and chairman of the executive 
committee of American Research & Development Corp., of Boston, Mass. I am 
here today to explain the effect upon our corporation of the proposed amend- 
ments to section 7 of the Clayton Act (S. 3424 and S. 3341). 

American Research & Development Corp. is a special kind of investment com- 
pany engaged in the furnishing of capital and managerial and technical advice 
to other corporations which are principally engaged in the development or ex- 
ploitation of inventions, technological improvements, new processes, or products 
not previously generally available. 

We did not appear at the House Antitrust Subcommittee hearings on H. R. 
9424 because we were completely unaware that the provisions of that legisla- 
tion would have any effect, adverse or otherwise, upon American Research & 
Development Corp. We had supposed that the nature of our business and 
activities would keep us entirely outside the Clayton Act. While our business 
and activities are not repugnant to the Clayton Act, we find, however, that the 
technical provisions of these proposed amendments of the Clayton Act would im- 
pose upon us a serious disability. The proposal which is particularly trouble- 
some to a company such as ours and which would make it particularly difficult 
for us to do business is the 90-day period of waiting after notice to the Federal 
Trade Commission and the Department of Justice. 

In order that you may understand our peculiar difficulty with the waiting 
period, it is important that you understand our function. As the name sug- 
gests, American Research & Development Corp. is a venture-capital company 
which invests in new enterprises. We were organized in 1946 to meet the need 
for new sources of risk capital recognized by a group of prominent men in New 
ongland, including the late Karl T. Compton, who was then president of Massa- 
chusetts Institute of Technology; Donald K. David, dean of the Harvard School 
of Business Administration; and Ralph E. Flanders, now Senator from Ver- 
mont, who was then president of the Federal Reserve Bank of Boston. At that 
time I was chairman of the board of trustees of Massachusetts Investors Trust, 
a large, open-end investment company. I cooperated with the above-mentioned 
gentlemen in the organization of this new company, and I helped out in arrang- 
ing for various financial institutions, such as investment companies, insurance 
companies, foundations, and so forth, to contribute to its capital. 

We do not invest in seasoned securities such as those listed on stock exchanges, 
Most of our investments are in small postwar companies engaged in activities 
involving modern technical developments in the fields of applied physics, elec- 
tronics, nucleonics, chemistry, mechanics, thermomechanics, instrumentation, and 
specialized engineering techniques. These companies are at the forefront of 
modern science and its commercial application, and they provide new products 
and processes which help in the expansion of American industry into new fields. 
While many large companies are also engaged in the foregoing activities, the 
companies in which we invest are small, new, and, therefore, weak financially, 
It is in this area that our socially important function and our search for profit- 
able investments coincide. 

Our investments always involve sooner or later a purchase of stock. Section 
7 of the Clayton Act provides in part that no corporation shall acquire the whole 
or any part of the stock of a corporation engaged in commerce where the effect 
of such acquisition or the use of such stock for voting or otherwise may be 
substantially to lessen competition or to tend to create a monopoly. Section 
7 of the Clayton Act now provides and, as proposed to be amended, would still 
provide that the prohibitions of section 7 do not apply to purchases of stock 
solely for investment. But even in the case of a bona fide purchase for invest- 
ment, the Clayton Act as proposed to be amended by S. 3424 would require 
notice and a 90-day waiting period unless the stock purchased or held is less 
than 5 percent of the outstanding stock of the company purchased or unless the 
“combined capital, surplus, and undivided profits of the acquiring and the 
acquired corporations” are $10 million or less. 

Althouggh we do not consider that our corporation is yet large enough for 
the task it has set out to accomplish, we have a capital, surplus, and undivided 
profits of slightly over $7,500,000 on a book basis. American Research & De- 
velopment Corp. has been quite successful in developing and financing a consid- 
erable number of small companies such as those described. While we have 
inevitably had some losses, most of our investments are turning out well, 
notwithstanding the fact that most of these small companies have to compete 
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with the biggest corporations in the United States. We hope to increase our 
capital moderately before long, and, if we do, we will undoubtedly exceed the 
$10 million limitation no matter how small the companies in which we invest. 

Whenever we buy any stock we usually buy far more than 5 percent of the 
outstanding stock of a company. Often we are one of a very few sources of 
new money for a particular project—sometimes the only source for equity and 
long-term debt capital. Furthermore, if we distribute our funds over too many 
companies we cannot furnish the management assistance and advice which is 
one of our functions. We cannot limit our investments to loans and so avoid 
the requirements entirely because the risks inherent in these new ventures 
require an equity investment. It is obvious that our profits from our successes 
must outweigh the losses from the failures we must expect. 

We have financed companies at their very inception and also at a later stage 
of their development. Our first investment often consists of a purchase of a 
substantial stock interest in a relatively new company which has been already 
formed by others but which needs more equity capital. In many cases our in- 
vestigation and the discussion of terms will take 60 to 90 days. There seems 
to us to be no good purpose served by a requirement that we and the new 
company wait 90 days after our investigation has been completed. The need 
for the additional capital may be critical and a further delay could mean failure 
of the venture. In addition, the delay to which venture-capital investment com- 
panies like ours would be subject would tend to drive the new companies to seek 
funds from individuals and partnerships which would not be subject to the 
proposed 90-day waiting period applicable to corporations. The formation of 
venture-capital investment companies would be discouraged by such a diserimi- 
nation gainst the corporate form. 

From the point of view of the company in which we have invested, it nearly 
always seems to be necessary to make additional investments. It frequently 
happens that these small companies experience setbacks, changes in plans, new 
opportunities, competitive pressures, or any of the numberless crises which 
beset even successful businesses. When those crises occur, as they inevitably 
do, additional funds will be required, and quickly. Under these circumstances, 
we may be the only source. Even if we are not the only source, we will at least 
be asked to back up our confidence with cash in order to reassure other possible 
sources of additional funds. In most cases of this kind additional loans are 
neither possible for us nor desirable for the new venture. What is needed is 
more equity capital. A 90-day delay in investment of the additional funds 
could easily result in bankruptcy for that small company. 

Even when the company is successful, our problem may not be over. It has 
often happened that a venture matures to the point where additional expan- 
sion can be financed by the general public. The investment bankers will 
usually prefer to eliminate any debt securities and preferred stock and offer 
common stock in a company having one class of stock and without a compli- 
cated capital structure. It is then necessary to exchange the existing senior 
securities for common stock in a recapitalization. When the terms have been 
arranged with the security holders and the investment bankers, time immedi- 
ately becomes of the essence of the transaction. The banker will refuse to be 
committed over a long period during which anything can happen to the market. 
And yet we would have to wait 90 days in order to take common stock in ex 
change for our holdings so that the offering could go forward. 

The examples cited are typical of our operation and make it clear that com- 
panies such as ours will be continually filing notices with the Federal Trade 
Commission and the Department of Justice and having to wait 90 days if this 
legislation passes in its present form. We believe that it is also clear that the 
investments which we make are “investments” as contemplated by the language 
of section 7 of the Clayton Act. We do not object to the aims of the legislation. 
If any of our portfolio companies merge or acquire stock or assets of another 
company, or if we sell a stock investment to another corporation, those trans 
actions would be and should remain, subject to the prohibitions of section 7 
including the notice and waiting period requirements. 

We ask therefore that companies such as American Research & Development 
Corp. be exempted not from the Clayton Act or even from section 7 generally, 
but solely from the notice and waiting period requirement as it would apply to 
our acquisitions of stock. This can be done by a very simple amendment which 
adds the following language at the end of the first sentence of the third para- 
graph of section 7 as proposed by S. 3424: "; nor to the acquisition of stock 
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or other share capital of another corporation by a corporation as to which the 
Securities and Exchange Commission has given to the Secretary of the Treasury 
or his delegate the certification provided for in section 851 (e) of the Internal 
Revenue Code of 1954 for the taxable year of such corporation last preceding 
the date of acquisition.” 

This proposal has two mechanical advantages: the language is simple and 
brief, and the status which confers the exemption is determined not only by 
definition but by action of an independent Government agency—the Securities 
and Exchange Commission. This action of the Commission is already provided 
for by Congress under the Internal Revenue Code of 1954 for a different purpose 
but in a highly relevant way. 

Under the Tax Code registered investment companies generally, which comply 
with certain requirements as to diversification and distribute their income as 
taxable dividends, escape a direct corporate tax on such income. A company 
which so qualifies is called a “regulated investment company.” To obtain this ad- 
vantage the company must have at least 50 percent of its assets invested in com- 
panies of which it does not own more than 10 percent of the voting stock. In 
1951 the Congress recognized that companies in our category, in order to fulfill 
their ecenomically and socially useful purposes, must in most cases own more 
than such 10 percent. Congress therefore removed this 10 percent restriction 
from such companies if they obtain from the SEC the certification provided 
for in section 851 (e) of the Internal Revenue Code referred to in our proposed 
amendment. American Research & Development Corp. has complied with the 
requirements of section 851 (e) of the code and has obtained the required cer- 
tificate of the Securities and Exchange Commission which permits it to file its 
income tax return for 1855 as a regulated investment company. 

It would, of course, be easy for Congress to refer us to the administrative agen- 
cies for relief under their exemptive powers. We believe our case is so clear- 
cut that to do so would unduly burden the agencies and leave us handicapped 
by the necessary and unavoidable delay of the administrative process. Congress 
has recognized and approved the public interest in venture capital companies 
like American Research & Development Corp. Investment and supervision of 
venture capital is a delicate and risky business which would be seriously im- 
paired by the restraints of the proposed legislation. 

I noticed with great interest that in stating the position of the Department of 
Justice on May 24, 1956, Judge Barnes cited companies in our exact category as 
un example of the kind of case in which the administrative agencies would use 
the broader exemptive powers which he suggested. We urge that you act fa- 
vorably on that suggestion in order to provide the administrative agencies with 
sufficient power to deal with the numerous and complex problems which will 
tace them if this legislation is enacted. We urge this in addition to our own 
request for a statutory exemption. 

sefore concluding I can do no better than to quote briefly from the report of 
the Senate Finance Committee to accompany H. R. 4473 which Congress enacted 
as the Internal Revenue Act of 1951: 

“It has been brought to the attention of this committee that the 10 percent 
stockownership limitation constitutes a serious impediment to the development 
of so-called venture capital companies. These are investment companies which 
are used principally to provide capital for other companies engaged in the de- 
velopment or exploitation of inventions, technological improvements, new proc- 
esses and products which were not previously generally available. In such 
cases the investment Company must provide most of the capital needed to finance 
the venture and will frequently hold more than 50 percent of its assets in stock 
representing more than 10 percent of the voting stock of the operating com- 
panies. As a result, it cannot qualify under supplement Q? if it invests more 
than 50 percent of its assets in such companies, Unless this rule is amended, 
it will not be possible for an investment company to devote itself principaily 
to the development of such ventures and obtain the benefits of supplement Q/ 

“The venture capital company promises to serve as an instrument for directing 
an increasing portion of the current savings of the country into the small, in- 
novating ventures which are so important for long-run economie progress. There- 
fore, section 336 of this bill amends section 361 of the code so as to permit 
venture capital companies to qualify as regulated investment companies * * *” 





' Now subch. M of the 1954 code 
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We urge that you follow the views expressed in the foregoing quotation and 
exempt corporations like ours from this proposed legislation. We also urge that 
you expand the exemptive powers of the administrative agencies in the manner 
proposed by the Department of Justice. 

I will be glad to answer any questions which you may have. 


McCLELLAN & BuROK, 
New York, Mareh 18, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


DeAR Mr. CELLER: The undersigned respectfully submits views on the pending 
bill (H. R. 2143) which proposes a waiting period of 60 days on mergers and 
acquisitions where the purchase price of the company to be acquired exceeds 
$2 million and the combined net worths exceed $10 million. 

1. Summary of views.—(«a) This legislation, in my opinion, will uninten- 
tionally but inevitably bring hardships to the vast middle group of businesses 
on Which the future of America depends, and could thereby distort the natural 
growth of our economy : 

(1) It will needlessly and harmfully impede the sound growth of thou- 
sands of medium-sized companies in the range of $6 to $25 million net worth. 

(2) It could harm another important segment of our business community : 
owners of companies in the $2 to $7 million range who for valid reasons 
may seek to sell their businesses during the coming years. 

(b) On the other hand, it will impose no real obstacles—and may indeed 
create advantages—for certain acquirers whose activities may not be in the 
national interest : 

(1) The corporate giants which can acquire what they want through 
economic strength will find that its restrictions are mere flyspecks in their 
plans, and indeed they may be indirectly aided by such legislation. 

(2) The “professional” acquirers will find opened up vast new areas ripe 
for profitable exploitation. 

The detailed reasons behind these views are set forth below, but since complete 
support cannot be provided within the compass of a letter, an opportunity to 
testify before your committee would be appreciated. 

2. These views stem from 19 years of varied experience in mergers and reor- 
ganizations.—In weighing these views it should be kept in mind that the under- 
signed speaks from a background of 19 years of specialization in the field of 
acquisitions, mergers, and reorganizations. As you will note from the enclosure, 
experience in hundreds of these transactions has been gained in many capac- 
ities—as a business and financial consultant, Wall Street lawyer, a broker, tax 
adviser, financial analyst, and 8 years as an attorney in the SEC’s Corporate 
Reorganization Unit. 

These views are submitted at the suggestion of Robert Bicks, Esq., an Assistant 
Attorney General in the Antitrust Division. Last November Mr. Bicks was a 
guest lecturer at the conference on mergers sponsored by the American Manage- 
ment Association, and the undersigned was then afforded an opportunity to 
debate informally with Mr. Bicks the substance of the views set forth herein, 
following which Mr. Bicks urged the undersigned to testify to the same effect 
before the appropriate congressional committees. 

3. The basic objective of the bill is commendable.—At the outset it is stressed 
that no one can soundly quarrel with the basic objective of the bill—to afford 
the Government a reasonable opportunity to block transactions which run counter 
to the antitrust laws. I differ only with the method, since I believe that this 
objective can be achieved by alternate measures which will not impose severe 
hardships on certain segments of the business community. My views also stem 
from my personal observation that at least 95 percent of today’s acquisitions pose 
no problem of antitrust violation. This in turn raises the basic question of 
whether it is fair to penalize the 95 percent of the business community which is 
lawabiding in order to make it simpler to catch the 5 percent of the acquirers 
which, unintentionally or otherwise, ignore the antitrust laws. At the very least, 
you will want to weigh the harm done to the vast majority alongside of the need 
to curtail the small minority. 

4. Subtle reasons why bill will impose widespread hardship.—It is respectfully 
submitted that, as a practical matter, this proposal will work serious hardships 
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on (1) medium-sized acquiring companies having net worths above $6 million 
and (2) sellers of businesses worth more than $2 million. 

These consequences ensue not from cause and effect which are visible on the 
surface but rather from subtle factors which are largely subjective. Perhaps 
these subjective factors are patent only to those of us who live in the midst of 
the market place for mergers and who therefore appreciate the delicate inter- 
workings of this market which often generates a particular merger. These sub- 
jective factors can best be illustrated by a series of hypothetical situations: 

(a) Supposing the reader were the owner of X company, a business having a 
sales price of $3 million, and for valid reasons you wanted to find a buyer. 
Further suppose that you had the choice of dealing (1) with Y company, which 
has a net worth of $8 million, so that the transaction would entail a 60-day wait, 
or (2) an acquirer (individual or corporate) where the wait would not be 
involved. Whether you liked it or not, you probably would choose the second 
alternative. Why? Nothing is more disruptive to the seller’s business than an 
unwarranted waiting period. Regardless of what secrecy may be attempted, 
word almost inevitably leaks out, and unfortunate consequences may then ensue 
to the seller’s business—competitors can use the sales rumors with telling effect ; 
key employees, uncertain of status, may defect; finances may be adversely 
affected during such an interregnum. 

(b) A substantial part of the mergers and sales of businesses in the small to 
medium range originate through the activity of investment bankers, brokers, 
tinders, and other intermediaries. To those of us who understand the thinking 
and ways of these intermediaries, there is no doubt that intermediaries with 
companies to sell will avoid like the plague any acquirer who has to wait 60 days. 
Put yourself in the place of a broker who has just been given authority to sell 
X company for a price of $3 million. Self-interest requires that such interme- 
diaries deal to the extent possible with acquirers who act expeditiously. They 
are paid only if their deal closes, so that they waste their time and money if they 
get their deal tied up with a slow acquirer and in the meantime someone else 
brings about a deal with a fast acquirer. That is why certain companies and 
professional acquirers are always concluding so many acquisitions. Because it 
is known to intermediaries that they act with expedition, they receive most of 
the good deals. The amateur acquirers who have not learned to move expedi- 
tiously receive submissions only from the novice intermediaries, or when the deal 
is of no interest to the more expeditious acquirers. These already are the reali- 
ties of today. Now if you superimpose a 60-day additional delay on the buying 
activities of many companies, is there any doubt that intermediaries will channel 
their flow of deals away from such companies? It is the small-to-medium-sized 
acquiring company which will be primarily hurt; the very large companies rely 
less on intermediaries since they can afford to maintain a staff to seek out suit- 
able acquisition opportunities. 

(c) Let us suppose, however, that X company does work out an agreement to 
sell for $3 million to Y company, which has a net worth of $8 million. X and Y¥ 
then notify the Government, and the deal marks time for 60 days. In the mean- 
time, the deal leaks out to certain of the professional acquirers who decide that 
X company is worth $3.5 million to them. They offer X company that amount 
and a prompt closing unaffected by the 60-day wait that applies to others. It is 
probable that Y will lose the deal. It is natural to expect that this sort of 
surveillance will surround most deals during the 60-day suspense period. Com- 
panies in Y’s position will be left only the deals that the astute acquirers do not 
want. They will spend their time and money developing deals, and end up as 
a stalking horse for the professionals and their coterie of finders. 

In summary, the inevitable effect of such legislation would be as follows: 

(a) Acquiring companies having a net worth in excess of $6 million will be 
preempted to a considerable extent from dealing in an important area of the 
diversification field—companies which cost $2 to $7 million. Is it fair to put 
these buying companies at a serious competitive disadvantage in this market? 

(vb) By the same token, this major segment of the buying market will be denied 
as a practical matter to sellers in the range above $2 million. It is a matter of 
hard economics that if you take away this part of the buying market, sellers in 
this range will suffer. Inevitably they as a group will realize a smaller price, 
or a less satisfactory deal, if they are compelled to deal in a restricted buying 
market. Buyers who can pick up the deals without the waiting period will be 
the gainers. As I see it, the bill would have the effect of creating an area par- 
ticularly ripe for the activity of speculators (individuals, syndicates, or smaller 











428 PREMERGER NOTIFICATION 


corporations) who could buy to advantage because of the great competitive 
advantage they will enjoy. On the assumption that these will not be the logical 
acquirers for these businesses, is our national economy bettered by legislation 
which will tend to bring about sales to the less logical acquirers rather than to 
the corporation where the seller’s business appropriately belongs? 

(c) The corporate giants have the economic strength so that they can acquire 
at will, whether or not a 60-day wait is involved. Indeed, this bill may help 
them ; to the extent that it dries up the market among medium-sized buyers, it 
should make more situations available to the giants. As above pointed out, the 
seller of a $8 million company faces much embarrassment when word leaks out 
of a prospective Sale to a little-known $8 million company. But would this same 
embarrassment exist if the buyer is General Motors? I think not. Also, as 
already noted, these large companies rely less on originating intermediaries. 

(d) The above results, in my opinion, will not be materially mitigated by the 
bill’s provision for establishment of “procedures for the waiver by the appro- 
priate [authority] * * * of all or part of the notification and waiting require- 
ments in appropriate cases * * *.” I assume that the appropriate authorities 
will, largely on an ad hoc basis, dispense with the requirements where the parties 
can demonstrate that the wait serves no purpose, or would be harmful. 

But such waiver comes too late in the process to check the chain of events 
which is set in motion prior to the time the parties are in a position to apply 
for a waiver. 

When the owners of X company, or their intermediaries, first cast about for 
a buyer, they will have no way of knowing whether a waiver will be granted. 
Rather than gamble on the possibility of a waiver, they will set their thinking 
in favor of buyers who can move without delay. From that moment on, a large 
‘ategory of buyers will in practical effect be preempted from dealing with X. 

5. If constructive mergers are artificially deterred, our national economy will 
suffer.—Of course, the proposed legislation will have one undoubted effect— 
to reduce sharply the number of mergers. Such a result may please many who 
thoughtlessly find it easy to damn all mergers. It will not please you or the 
great majority of informed citizens who appreciate that most mergers serve a 
healthy and vital purpose: they are the results of fundamental economic forces 
which if artificially prohibited will run contrary to the basic precepts of our 
capitalistic economy. While the activities of some professional acquirers may 
not always be in the public interest, and while certain evils occasionally creep 
into the merger field (there are indeed many areas where congressional action 
may be warranted), the great majority of mergers stem from sound business 
reasons : 

(1) Estate-tax considerations inevitably compel a disposal of the Successful 
family or closely held business when it reaches a certain size. 

(2) Credit conditions and lack of capital may make mandatory a merger. 
Unfortunately, small- and medium-sized businesses are always at a disadvantage 
in our capital markets. Until legislation corrects this situation—perhaps 
through tax incentives—the small entrepreneur often has no choice except to 
seek out a merger. 

(3) Technological obsolescence forces many companies to find stronger 
partners. 

(4) Time often erodes the managerial competence of enterprises which once 
flourished. The hard fact is that thousands of our businesses are in real need 
of the injection of new talent and ideas which a change of ownership usually 
entails. 

(5) Many companies tie up more capital than is warranted by the business 
needs or the return thereon to their stockholders; in large part this capital 
has accumulated during the past 15 years of lush earnings when, whether 
justified or not, the principal stockholders have plowed back earnings rather 
than pay dividends which would be largely absorbed by personal income taxes. 
The result is that today you will find thousands of companies that have assets 
out of proportion to the amounts earned for stockholders. From the national 
standpoint, this entails a great waste of capital which could be more productively 
employed elsewhere. The national welfare is thus furthered when new owners 
take over and effect a better use of such capital. 

There are other good reasons for mergers, but the important point is that 
if they are artificially prohibited not only will our economy in general suffer 
but also hardship may occur unnecessarily to many important groups: workers, 
stockholders, suppliers, and entire communities. 
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6. The basic objective of the bill can be achieved through other alternatives.— 
Perhaps the above consequences might be justified if satisfactory alternatives 
were unavailable. But this is not the case; the following are examples of 
satisfactory solutions: 

(a) By raising the figures at which notice is required so as to exclude medium 
and smaller companies. For example, notice might be required where the com- 
bination involves a $30 million net worth, or a purchase price in excess of 
$7 million. This approach may be sound for these reasons: 

(1) When larger companies are involved, there is a much greater probability 
that antitrust violations may occur. By the same token, the likelihood of vio- 
lations may be infinitesimal among smaller combinations. 

(2) If the corporate parties are of substantial size, the dangers inherent in 
“leaks” and rumors during the waiting period are less troublesome. It is the 
smaller company which is likely to suffer in the ways above indicated while 
marking time for 60 days. 

(3) As above noted, it is in this range that the activities of intermediaries 
have an important influence in the pairing up of parties. 

(b) By providing that companies in this lesser size range may elect to give the 
60-day notice, but if they elect not to do so, they must supply the Government 
the same data when the transaction is publicly announced; that if within 60 days 
after such data is supplied, the Government proceeds against the acquisition, 
it will have the same legal remedies as would be available if the transaction 
were not consummated ; that the parties would be precluded from setting up any 
defense that the transaction had been consummated. In other words, if cor- 
porate parties elect not to give advance notice, they would move ahead at their 
peril. If the Government later intervenes successfully, the parties would face 
the problem of unscrambling the transaction, whatever the cost and difficulty. 

7. Conclusion.—I believe that the points I have raised should be fuly explored 
by your committee. To that end I as an interested citizen will gladly make 
myself available for testimony before your committee. 

Very truly yours, 
ARTHUR A. BuURCK. 





San FrANcisco, Cauir., March 14, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House Office Building, Washington, D. C. 

The California State Chamber of Commerce is opposed to legislation which 
would require submitting advance notice and information to the Government 
of intention by corporations of acquiring stock or assets of other corporations, 
on the grounds that such requirements is an unjustified further intrusion by 
Government into private corporate affairs in an area where the publie interest 
is already adequately protected by antitrust laws, and because available sources 
of public information of corporate intent to merge are already sufficient. 

JAMES MUSSATTI, 
General Manager, California State Chamber of Commerce. 


STATEMENT OF COMMERCE & INDUSTRY ASSOCIATION OF NeW York, INC. 


Commerce & Industry Association of New York, Inc., now in its 60th year, 
is the largest service chamber of commerce in the eastern part of our country, 
representing approximately 3,500 business concerns in the Metropolitan New 
York area engaged in almost every level and type of commercial enterprise from 
small machine shops to some of the most prominent firms in the country. The 
association is recognized internationally as “the voice of New York business.” 

At the outset, we wish to make it perfectly clear that while we find certain 
features of H. R. 2148 highly objectionable, we do not believe that there is 
anything unreasonable in the basic idea of premerger notification. 

It is our sincere hope that the constructive criticism we offer here today to 
H. R. 2148 will accomplish the dual purpose of providing meaningful premerger 
notification to appropriate executive agencies and at the same time eliminate 
the undesirable provisions of the bill. 
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Our principal proposals involve (1) reduction of the extensive waiting period 
to a reasonable time; (2) elimination of the “additional relevant information” 
provision; (3) the substitution therefor of concrete specific statutory require- 
ments for data to be supplied; (4) proper safeguards against publicity of infor- 
mation supplied; and (5) concentration of law enforcement in the agency duly 
constituted for that purpose. 


WAITING PERIOD UNFAIR TO GOVERNMENT AND INDUSTRY 


The bill prohibits consummation of a covered proposed merger until 60 days 
after delivery of a required, for all practical purposes preliminary, notice. 

We are unaware of any reason for the 60-day delay other perhaps than mere 
expediency—a view which would appear to be confirmed by the bill itself in the 
provisions for the establishment of procedures for waiver of all or part of the 
period in appropriate cases (p. 3, line 17 et seq.). 

Let us face facts. If adequate data is furnished with the initial notice—and 
we propose just that—the governmental agency would not, in our opinion, be in 
any better position to pass judgment at the end of 60 days than it would be in 30. 
Or put another way, assuming of course that you are concerned primarily with 
acquisitions, the examiner isn’t going to be able to come to a considered con- 
clusion worthy of the name on any twice-over lightly job in 60 days or even 90. 

And we should not lose sight of the further fact that the respective agencies 
are going to be so flooded with notices if this bill passes with all the apparently 
unintended and insignificant transactions included in its provisions, that they 
will be unable, even with an increased staff, to keep abreast of the volume of work 
heaped upon thei. 

Again the bill itself recognizes the situation on page 3, lines 10-16: 

“Failure * * * to interpose objection * * * within the sixty-day period shall 
not bar the institution at any time of any action or proceeding with respect to 
such acquisition under any provision of law.” 

The rights of the Government are fully protected not only by this provision but 
also by the existing law. Why complicate the picture with a meaningless 60 days? 

Now let us look at the other side of the coin—the businesses involved. 

From a practical standpoint any enforced waiting period endangers and in 
numerous instances will preclude corporate acquisitions. Many of these mergers 
undoubtedly would be advantageous not only to the parties concerned but also 
to the national economy as well. 

It follows therefore that Commerce & Industry Association believes a waiting 
period capable of such results to be nnsound in principle. 

The absolute maximum time, if any, that reasonably might be required to 
elapse between notice and consummation is 30 days. 


RELEVANT INFORMATION 


A second objectionable feature of the legislation is the provision authorizing 
agencies of Government to demand and be furnished with “such additional 
relevant information” as may be requested by them within the prescribed 
waiting period. 

We find this provision to be wholly unjustifiable from at least three stand- 
points, 

First, no additional data of any kind should be required to be supplied in any 
case When and after the Government has instituted an injunction action brought 
prior to the expiration of the period allowed it for making the demand. Patently, 
where an action is in the courts, information should be obtainable only pursuant 
to the rules of civil procedure applicable to the conduct of judicial proceedings. 

Secondly, the term “additional relevant information” is so broad in scope as 
to permit of almost limitless interpretation by the demanding agency. Not only 
is “relevant” a completely indecisive unprecise word in itself but no statutory 
guide is provided to indicate to what the information should be relevant. 

Finally, no arbiter or procedure is provided to determine the plausibility, 
justifiability, or relevancy of the data requested. It is left completely to the 
unfettered discretion of the agency. 

It seems abundantly clear that the statute must achieve precision in this most 
important aspect. Information to be furnished should be limited by definitive 
language to such as would supplement the basic data relating to the specific 
corporations involved and required in the statutory notice provision of the bill. 
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THREE BIRDS WITH ONE STONE 


The solution to (1) the legitimate requirements of government, (2) the objec- 
tionable waiting period, and (3) the need for clarification of the “relevant 
information” provision well might lie in the following three-part proposal de- 
signed on the one hand to furnish governmental agencies with all the data 
they need at the outset and, on the other, to let the businessman know just 
where he stands and what he must furnish : 

(a) Reduce the waiting period to 30 days (p. 2, line 17) and conform the bill 
in appropriate places such as page 3, line 14. 

(b) Delete the sentence relating to the furnishing of additional relevant in- 
formation commencing on page 2, line 23. 

(c) Substitute for the deleted sentence the following: 

“Where not waived by the rules, regulations or procedures to be established 
by the Attorney General, appropriate Commission, or Board as hereinafter pro- 
vided, or by special ruling in appropriate individual cases on application by the 
acquiring corporation, such corporation shall furnish so much of the following 
additional information as is within its knowledge or control: 

“1. Date of proposed consummation of merger. 

“2. Location, physical and financial size, past acquisitions, products and 
activities of the merging companies, individually and in combination. 

“3. Structure and size of the industry in terms of production and capacity. 

“4. Relative position in the industry of the two companies, individually and 
combined. 

“D>. Number of companies reported active in the industry, their respective sizes 
and relative standing in sales and total assets. 

“6. Relevant market area or areas, if national in scope. 

“7. Sales, relevant standing, etc. of the two companies in definable market 
areas, and of their competitors, if reported. 

“8, Annual reports, profit and loss statements and balance sheets for both 
companies for the three years prior to the time of filing notice. 

“9. Patent position, and patents of primary importance that are involved 
in the merger. 

“10. Contract terms and reasons of both parties for the merger or acquisition 
and a statement as to the mechanics of the merger, with copy of the merger 
contract. 

“11. Copies of the minutes of the meetings of the boards of directors of both 
companies concerning the merger. 

“12. Any facts suggesting exemption, such as investment or failing corpora- 
tions, ete.” 

It will be noted that the above list of items of information is almost identical 
with the list enumerated by Judge Barnes in his appearance before this sub- 
committee a year ago as the type of data the Justice Department has sought in 
dealing with proposed mergers. 

This is the data the Government says it needs. Let it be furnished to the ap- 
propriate agency at the very outset. What we ask is certainty. Let it be specified 
in the statute. Let everyone know where he stands. 

Then obviously no extensive waiting period is needed. No “additional infor- 
mation” will be required. And a degree of certainty perforce must be brought 
to the waiver rules and regulations to restrict the fuller filings to those cases 
which might really mean something, 

But let it be clear, the list provided should be it, with no shirttail, coattail, 
or otherwise described catchall clauses tacked on. The law should be definitive 
and complete without loopholes or loose ends. 


INFORMATION SHOULD BE CONFIDENTIAL 


Common fairness demands the insertion in the bill of a provision making it 
a criminal offense for any governmental official or employee to disclose any of 
the data furnished pursuant to the bill’s requirements except to authorized rep- 
resentatives of appropriate agencies of Government when so authorized by law. 

Anything short of such a prohibition would be almost meaningless and grossly 
unjust to private businesses and individuals who would be disclosing such a 
wealth of commercially valuable and theretofore confidentially held information. 
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INJUNCTIVE RELIEF—IN THE DEPARTMENT WHERE IT BELONGS 


Duality or coneurrency of jurisdiction is synonymous with waste, confusion, 
inefficiency and interagency empire building battles. The public is the principal 
loser, at the same time footing a double bill and getting poor administration for 
that double cost. The goat of course is the party directly involved and squeezed 
between the contending administrators. More often than not he does not have 
the problem of which set of orders or directives to follow—compliance with both 
is necessary to keep the agencies happy. 

This is a problem wrestled with by the Hoover Commission, one of whose most 
emphatic recommendations was elimination of overlapping and concurrent jur 
isdiction by various administrative agencies. 

Provisions of the bill which would vest the Federal Trade Commission with 
authority directly to seek injunctive relief in the courts, go precisely contrary to 
that recommendation. 

The Justice Department, as the constituted law-enforcement agency of the 
Federal Government, is charged with the responsibility of enforcing in the courts 
on the Government's behalf the many and varied laws in which the Government 
has a direct interest. No cogent reason is advanced why the Federal Trade Com- 
mission should not continue to refer to Fustice matters in which it believes in- 
junctions and restraining orders would be to the interest of the public. There 
is no need for developing in the Federal Trade Commission either additional 
staff to carry out Justice Department functions or new and perhaps conflicting 
criteria for determining finally the propriety of the Government’s bringing a 
court action. 

Let us use what we have most efficiently and eschew the introduction of a 
greater confusion at a greater expense and for no gain. 


CONCLUSION 


Commerce & Industry Association does not oppose premerger notification as 
such. We are, however, opposed to H. R. 2143, as presently written and strongly 
urge its amendment to conform to the suggestions we have made. 


CRAVATH, SwWAINE & Moore, 
New York, N. Y., March 28, 1957. 
Hon. EMANUEL CELLER, 
House Office Building, 
Washington, D. C. 

DEAR REPRESENTATIVE CELLER: The committee on corporate law of the Associa- 
tion of the Bar of the City of New York, of which I am chairman, has given 
-areful consideration to the pending bills, H. R. 2148 and S. 198, requiring advance 
notice of a multitude of corporate transactions. I am enclosing two copies of a 
report of that committee expressing its opposition to the pending bills and stating 
the reasons for such opposition. 

I hope that this report can be included in the record of the hearings on the 
bills. 

Yours faithfully, 
LEONARD D. ADKINS. 


REPORT OF THE COMMITTEE ON CoRPORATE LAW OF THE ASSOCIATION OF THE BAR 
OF THE Ciry oF New York Wirtru Resvect To S. 198 Ann H. R. 2143, 
Marcu 19, 1957 


The committee has considered those portions of 8S. 198 and H. R. 2145 (herein- 
after collectively referred to as the bills), introduced January 7, 1957, by Senator 
O’ Mahoney and by Mr. Celler, respectively, which relate to amendments to section 
7 of the Clayton Act to require that advance notice of various transactions be 
given to various Government agencies. 

Without addressing itself to the basic question as to whether any such legis- 
lation is either necessary or desirable for enforcement of the antitrust laws, since 
that question is not one of corporate law, the committee is opposed to the pending 
bills on the grounds stated below : 

1. The broad terms of the bills, encompassing countless corporate transactions 
earried out daily in this country, are bound to unduly fetter business activities. 
The bills are applicable to acquisitions of stock or assets, and literally apply to 
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many corporations not engaged in commerce and whose activities may not affect 
commerce. The bills thus have a far broader reach than the substantive antitrust 
provisions of section 7 which screen out transactions which in themselves do not 
substantially lessen competition or tend to create a monopoly. As a result, all 
kinds of transactions come within the scope of the bills, regardless of whether 
they have competitive significance. 

2. The bills can create gross discriminations. The notice provisions of the 
bills apply only to corporations, and will therefore discriminate against corpora- 
tions engaged in activities that compete with partnerships or other noncorporate 
bodies. The most dramatic example of this is in the underwriting and distribu- 
tion of securities, now handled by incorporated investment bankers as well as by 
partnerships. Another example appears in H. R. 2148 which, in exempting from 
the notice provisions acquisitions by banks or insurance companies of assets or 
nonvoting securities for the purpose of investment, would facilitate such acquisi- 
tions by banks and insurance companies to the prejudice of private corporate 
investors, foundations, or charitable corporations who in making such invest- 
ments would be subject to notice requirements, 

3. The scope of the bills is so vast that, in spite of the specified exceptions, 
they still encompass many transactions carried out daily in this country and 
as a result subject the participants to the harassment and delays that notice 
provisions create. A few of such transactions are (i) the acquisition by rail- 
roads of enormous amounts (running into hundreds of million of dollars) of 
operating equipment in the course of a year, (ii) the purchase by a shipping 
company of any sizable vessel, (iii) the acquisition of valuable leases, (iv) the 
granting of patent licenses and (v) the acquisition by municipal corporations or 
public utilities of large tracts of land or rights of way through eminent domain 
or condemnation. 

4. The requirement of H. R. 2148 that a transaction be delayed until 60 days 
after the required notice has been given is unrealistic, particularly in light 
of its application to relatively insignificant transaction that have no anti- 
competitive effect. The waiting period of S. 198 is no better in view of the fact 
that the purported 20-day period may always be extended to 90 days. In light 
of that right to extend, it must, as a practical matter, be treated as a 90-day 
waiting requirement. 

5. From the point of view of definition, the bills have shortcomings. Important 
terms of the bills which are ambiguous because of lack of definition include 
“assets,” “fair market value of the consideration paid,” “voting stock,” “voting 
rights,” “stock in trade,” “solely for investment” and “solely for office space or 
residential use.” Particularly noteworthy are those provisions of the bills 
which would empower Government agencies to request “additional relevant in- 
formation”’—an open invitation to fishing expeditions of the worst kind. 

6. Serious consideration should be given to whether it is appropriate to divide 
responsibility under the bills between the Department of Justice and the FTC or 
hetween the Department of Justice and other regulatory agencies. It would 
seem that such dual jurisdiction would contribute to delay and the other usual 
difficulties of dual jurisdiction. 

7. It is noteworthy that 8S. 198 heeds the suggestion of witnesses who testified 
before the O'Mahoney subcommittee last year, and indicates that some sanctions 
should be imposed to prevent unauthorized disclosure of information with tre 
mendous commercial and financial value that would be given to Government 
agencies if one of the bills were enacted. Even though the applicable provision 
in S. 198 is not wholly adequate, the absence of any such provision from H. R. 2148 
is most disturbing. The sanction against improper disclosure contained in 8S, 722, 
introduced by Senator Sparkman on January 17, 1957, has much to be said for 
it as against the related provision in 8S. 198. 

8. It is worth noting that the bills (said to enable antitrust enforcement 
agencies to receive advance notice of transactions in time to permit them to 
stay their harmful effects) have express reservations of the power to proceed 
against a transaction under the antitrust laws at any time regardless of the fact 
that advance notice of the transaction has been given. In this connection, some 
consideration should be given to the provision contained in H. R. 559, introduced 
on January 3, 1957, by Mr. Bennett, which would empower the United States 
district courts to adjudicate the legality of any proposed or consummated acqui- 
sition with respect to which the Attorney General or the FTC has threatened 
suit or which has otherwise been asserted to be illegal. 


LEONARD D. ADKINS, Chairman. 
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HopkKINS, SUTTER, OWEN, MULROY & WENT=2, 
Chicago, March 21, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


DeAR Mr. CHAIRMAN: This is in further reference to your letter dated Feb- 
ruary 27, 1957, extending an opportunity to testify at the hearings before the 
House Antitrust Subcommittee on H. R. 264 and H. R. 2143, dealing with 
premerger notification of certain corporate mergers. Later I learned from the 
chief counsel of your subcommittee, Mr. Herbert N. Maletz, that the point on 
which I had sought an opportunity to express my views had been fully covered 
in the testimony of Hon. Frederick C. Nash, General Counsel of the Depart- 
ment of Commerce. Accordingly, I discussed with Mr. Samuel Pierce, associate 
counsel to the subcommittee, whether it would be permissible to file a written 
statement in lieu of a personal appearance, which I understand to be acceptable. 

It is respectfully requested that the enclosed statement be included in the 
printed record of the hearings of your subcommittee on this legislation. 

Sincerely yours, 
CHARLES W. DAVIs. 
STATEMENT OF CHARLES W. Davis 


Both H. R. 264 and H. R. 2148 recognize that in some cases it would be inap- 
propriate to apply the requirement of prior notification of corporate mergers. 
H. R. 2143 adds to the authorization for waiver by the appropriate commission 
or board and the Attorney General of all or part of the notification and waiting- 
period requirements in appropriate cases and in categories of cases. In addi- 
tion, exemption from such requirements is provided for specific kinds of acquisi- 
tions in which notification and a waiting period apparently are deemed unneces- 
sary to effectuate enforcement of section 7 of the Clayton Act. 

The inclusion in H. R. 2148 of the paragraphs providing for express exemp- 
tion of these several types of acquisitions from the notification and waiting-period 
provisions was approved by Hon. Herbert Brownell, Jr., Attorney General of the 
United States, in his testimony before this subcommittee on March 6, 1957, in the 
interest of requiring notification of mergers that are likely to be significant and, 
at the same time, avoiding “an unnecessary burden on prosecuting staffs and the 
smaller businessmen by not requiring notification of mergers that are unlikely 
to be fraught with anticompetitive effects.” The Attorney General also sug; 
gested broadening of certain of the exemptions and the addition of other exemp- 
tions. 

The ninth exemption provides that the notification and waiting period pro- 
visions shall not apply to the acquisition by a parent corporation of assets or 
stock of a subsidiary corporation in which it already owns more than 50 percent 
of the outstanding voting stock ; nor do they apply to mergers of 2 corporations, 
if more than 50 percent of the outstanding voting stock of each is already owned 
by the same corporation. Thus, premerger notification and waiting period pro- 
visions would not apply to merger of a subsidiary into its parent, nor the merger 
of one subsidiary into another subsidiary of a common parent. The apparent 
purpose of paragraph (9), as explained by Attorney General Brownell, is that 
“they are already owned and controlled by the parent company, so there would 
be no purpose, I think, in requiring them to give notice.” 

Surely there can be no question as to the wisdom of the apparent purpose and 
policy expressly to exempt from the premerger notification and waiting period 
provisions of H. R. 264 and H. R. 2148 transfers between corporations already 
under common control. Paragraph (9) of H. R. 2143, in its present form, how- 
ever, requires amendment in order to effectuate this poliey fully and effectively. 
Such amendment would permit the merger of a corporate parent into a subsidiary, 
more than 50 percent of the voting stock of which is owned by the parent. Such 
mergers are of fairly frequent occurrence, and it is believed that failure to add 
such an amendment might very well create doubt that a type of transaction so 
eompletely in accord with the apparent purpose and policy of paragraph (9) was 
intended to be exempt under the general authority to waive the premerger noti- 
fication and waiting period provisions. 

For this reason it is urged that the subcommittee accept the recommendation of 
Hon. Frederick C. Nash, General Counsel, Department of Commerce, in his 
testimony before the subcommittee on March 6, 1957, in which the following 
discussion occurred among Mr. Nash, the chairman, and the chief counsel of the 
subcommittee : 
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“I! Mr. NAsu.] Clause 9, I think, fails to take into account one type of trans- 
action. We would recommend that clause 9 be amended to exempt transactions 
where 50 percent or more of the stock of the acquiring corporation is owned by 
the corporation from which the assets are acquired. 

“That is just the reverse of what the first sentence of that clause now provides. 
And I can’t see that it would make any difference which way you applied it. It 
seems to me it should be broad enough to include—— 

“The CHAIRMAN. Work both ways? 

“Mr. Nasu. Work both ways. 

“Mr. MALETz. I take it, Mr. Nash, you refer to a situation where the sub- 
sidiary corporation acquires the parent ; is that essentially your recommendation? 

“Mr. NasH. That, or acquires assets of the parent company, leaving the parent, 
maybe, as just a holding company. 

“The CHAIRMAN, I think it is a very good suggestion.” 

If this recommendation is approved by the subcommittee, it is respectfully 
suggested that paragraph (9) might be amended to read as follows: 

“(9) Acquisition of stock, other share capital, or assets of any corporation, 
if the acquiring corporation, prior to such acquisition, owned directly or indi- 
rectly, more than 50 per centum of the outstanding voting stock of the corporation 
whose stock, other share capital, or assets are acquired, or if more than 50 per 
centum of the outstanding voting stock of the acquiring corporation prior to such 
acquisition, is owned, directly or indirectly, by the corporation whose stock, other 
share capital, or assets are acquired, or if more than 50 per centum of the out- 
standing voting stock of the acquiring corporation is owned, directly or indirectly, 
by a corporation which, prior to such acquisition, owned, directly or indirectly, 
more than 50 per centum of the outstanding voting stock of the corporation whose 
stock, other share capital, or assets are acquired;” * * * [New matter ital- 
icized. | 


DIVERSIFICATION INSTITUTE, INC., 
New York, N. Y., March 25, 1957. 
Representative EMANUEL CELLER, 
Chairman, House Monopoly Subcommittee, 
Old House Office Building, Washington, D.C. 


DEAR CONGRESSMAN CELLER: Mr. Maletz has suggested that we send the en- 
closed report to you for inclusion in the record of hearings on premerger noti- 
fication. 

Very truly yours, 
HERBERT QO. JASON, 
Executive Vice President. 


A REpPorRT ON RESULTS OF A SURVEY OF BUSINESS OPINION REGARDING PREMERGER 
NOTIFICATION LEGISLATION CONDUCTED BY rHE DIVERSIFICATION INSTITUTE, INC. 


PURPOSE OF SURVEY 


During the 84th Congress several bills were introduced with the common 
purpose of requiring advance notice to Federal agencies of a project to merge 
two or more corporations. While none received the approval of both Houses, 
the advocates of the principle of premerger notification left little doubt that 
similar bills will be reintroduced when Congress is again convened. 

The Diversification Institute is interested in the implications of such pro- 
posed legislation because of its possible effect on moves to diversify a com- 
pany’s operations. For one of the most common ways to diversify is to acquire 
a going concern already operating in the related line of business, or the previ- 
ously uncultivated market territory, the company desires to enter. Thereby 
the company thus expanding can get the benefit of the acquired firm’s estab- 
lished trade connections and operative experience. In short, the merger method 
frequently reduces the risks of a diversification move. 

Accordingly it seemed desirable to obtain the views of a representative cross 
section of the business community on the expediency of the proposed legisla- 
tion. It was felt that the results of such a survey might well contribute signifi- 
cantly to possible efforts, as the case might be, in support of, or in opposition to, 
legislation of this type. Aside from this possibility, it appeared that the survey 
could serve a useful purpose by focusing business attention on the need for 
continual vigilance to safeguard the privilege of expansion through diversification. 


NOBT5S—AT 2 
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DESCRIPTION OF THE SURVEY 


A sample of 500 industrial corporations was drawn from the 2,070 whose shares 
are trained on the New York Stock Exchange and the American Stock Exchange. 
To each of these corporations was maileu, along with the questionnaire, the 
attached description of the premerger notification provisions of H. R. 9424, 


The covering letter specifically stated that the addressee, in answering, need not 
identify himself. Processable replies were received from 157 companies, or 31.4 
percent of the sample queried. 

SURVEY RESULTS 


The answers submitted to the several questions (with one exception) are 
tabulated below. As for the exception, the answers to question (2), giving spe- 
cific reasons for support of, or opposition to, a sturutory requirement of premerger 
notification, are discussed later in this report. 


QUESTION 


1. Do you favor legislation similar to H. R. 9424 described in the accompanying 
insert? 


Yes No | Don’t know 


Number Se 15 | 141 | 1 


Percent | 9.6 | 89.8 } 0.6 
} | i 


3. Is your company presently contemplating any acquisitions of which notifi- 
cation would be compulsory under the provisions of the proposed bill? 


Yes No No answer 


Number 51 | Os s 
Percent 32.5 62.4 5.1 


4. In your opinion, would the requirement of filing information such as is 
required by this bill deter your company from proceeding with negotiations for 
any future acquisitions? 


Yes No No answer Qualified 
reply 


Number 5S 7i 2 26 
Percent 36.9 45.2 1.3 16 


5. In your opinion, would Government disapproval of a contemplated acqui- 
sition be likely to deter your company from proceeding with such acquisition’? 


Yes No No answer Qualified 
reply 


Number 120 8 
Percent 82. 0 5.1 3 


6. Do you feel that your company has been placed in an unfavorable com- 
petitive position because of acquisitious or mergers made by other members 
of your industry ? 


1H. R, 9424 has been chosen here not only because it passed the House of Representatives 
but also because its provisions are representative of other related bills 
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Yes No No answer | Depends | Noopinion 

Number 19 | 131 | 4 2 | 1 

Percent | 12.1 83.4 | 2.5 1.3 | 0.6 
| { I ' 

TA. Asset size (1955) : Number 
Uneer ! SP OOCrO0Ri i ke es ee peas in ch ee esd ree 0 
$1,000,000 to $5,000,000___.- beheld eed deste US Seat ees eels ; 18 
$5,000,000 to $10,000,000_.___..._____-_._____ Pascs oJ aie See 20 
$10,000,000 to $50,000,000 E - iets tek: A Do ease 68 


$50,000,000 and over__ Si eyes eee Losust beoliaas ap bees 49 
No answer____ 


» 


7B. Major industry group: Number 
ep i ee | ee ae ee CE Ne eee Ls. i seitee. Ba éspsbictiae ton beia ee 6 
ae Gs ee) ot eee erntiilwidsheestncbiecs tei 3 
3 Ginmaiwetur ities a. few es ei de en eae 127 
é&' Wihdlosile and tetetis 225 Sb.) ela ateie ais. ba ert 8 
5. Service_____ wen le tetbwt ded Lee, lay oh al es et Bie 4 
Cr Cree a es eS Sh ee CAS ch eS alk be eck iced tde aa Shae ees 9 


INTERPRETATION OF MAJOR FINDINGS 


1. Of the persons answering the questionnaire, 90 percent opposed legislation 
requiring advance notice of contemplated mergers. It would appear that, for 
one reason or another (the specific reasons advanced will be discussed herein- 
below), business opinion leans preponderantly to the view that such a measure 
would obstruct, rather than facilitate, even those merger moves that might 
otherwise be unquestionable under existing law. 

2. This interpretation of the matter is supported by the answers to questions 
(4) and (5). No less than 36.9 percent felt that the mere obligation to file the 
specified information would, of itself, certainly deter them from initiating, or 
proceeding with, merger negotiations. A further 16.6 percent felt that it would 
quite possibly have this effect. And in the event that, notwithstanding this 
deterrent effect, the required information was filed and official disapproval indi- 
cated, the overwhelming majority (S82 percent) replied they would certainly 
drop the merger project, while another 9.6 percent replied they might do so. 

It is quite evident, therefore, that, as gaged by the survey outcome, business- 
men by and large are convinced that a premerger notification requirement would 
be much less likely to contribute assurance that a merger project, having been 
submitted and approved, could safely proceed than it would be to hinder, or 
even stifle, it. 

8. Indicating the probable impact of such a requirement, in these circum- 
stances, on business expansion programs, almost a third (32.5 percent) of the 
companies answering. the questionnaire reported they were currently contem- 
plating acquisitions which would be subject to the notification requirement. 

If we assume that the sample is fairly representative of “listed”? industrial 
corporations (as appears reasonable; see tabulation of answers to questions 7A 
and B), then 1 out of every 3 such companies is currently engaged in (or at any 
rate actively considering) merger negotiations. But of these negotiations, some- 
thing like one-half (36.9 percent, plus a substantial part of 16.6 percent) would 
very likely be dropped forthwith, if a bill requiring advance notice of such 
project were to be enacted. 

4. Of course, this projected outcome is in line with the objectives of the 
congressional sponsors of H. R. 9424. The bill was designed primarily to check 
the merger movement, which, according to the view of some Government 
economists, threatens to weaken competition. But evidently the responsible 
officers of industrial companies, including many of those which might be 
expected to feel the brunt of the alleged competitive injury, do not share this 
view. For a large majority (83.4 percent) of those answering the questionnaire 
were positive that the competitive strength of their companies had not been 
impaired by merger moves of their competitors [answers to question (6) ]. 
Another 1.3 percent reported that the question of competitive injury thus 
incurred, if any, was problematical. 
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It is noteworthy in this connection that, of the 19 companies that felt that the 
merger activities of competitors had hurt them [answers to question (6) ] only 
4 were among the 15 favoring premerger notification legislation [answers to 
question (1)]. It would appear, accordingly, that the other 15 companies out of 
the 19 that felt they had suffered competitive disadvantage from the merger 
activities of rivals prefer, so to speak, to “bear the risks they already face, rather 
than fly to others they know not of.” Otherwise stated, they evidently prefer 
to take their chances in a competitive drive for expansion rather than facilitate 
Government intervention to protect them from (real or imagined) further injury, 
by thwarting the merger moves of their competitors. 

Collateral support for the view that only a comparatively sinall segment of 
the business community see in the contemporary scale and character of merger 
developments a serious threat to competitive opportunity may be found in another 
circumstance. Whereas the majority (62.4 percent) of the respondents were not 
currently engaged in, or even contemplating, any merger negotiations themselves 
[answers to question (3) ], and thus had no immediate, direct interest in preserv- 
ing unhindered freedom of action in this respect, only 12.2 percent of them 
(12.1 percent of all respondents) were prepared to hold rivals’ acquisitions 
definitely responsible for an alleged competitive injury [answers to question (6) J. 

5. The significance of the above finding is underlined by the fact that more 
than two-thirds of the respondents were small- or medium-sized companies. As 
the tabulation of answers to question (7A) shows, 38 of the companies replying 
had assets of less than $10 million while 68 of them fell in the medium-sized 
bracket, with assets between $10 million and $50 million. Only 49 out of the 
155 companies reporting on this item had assets in excess of $50 million. Of 
course, this size classification is arbitrary and abstract. Viewed realistically. 
in the light of the scale of investment in the particular industry in which they 
were engaged, some of the companies with assets of more than $50 million would 
doubtlessly be considered medium-sized, or even small, outfits. On the other 
hand, generally speaking, few of the “industrials” traded on the New York Stock 
Exchange and the American Stock Exchange, with assets of less than $50 
million would ordinarily be ranked as large companies. 


REASONS GIVEN FOR STAND REPORTED 


The second item on the questionnaire requested respondents to: “Please 
indicate the principal reasons” for the position taken (on the question of 
whether they favored legislation requiring premerger notification). The reasons 
indicated by opponents of such legislation will be discussed first, and then those 
of the respondents favoring it will be taken up. 


REASONS FOR OPPOSING 


Of the 141 respondents opposing a statutory requirement of premerger noti- 
fication, barely half (74) ranked the several different reasons suggested on the 
questionnaire (or the supplementary reason, or reasons, they were invited to 
formulate themselves). In these circumstances, it appears inexpedient to at- 
tempt to determine the order of importance attached by industrialists to the 
various reasons advanced for opposition to such legislation on the basis of the 
ranking thereof by the limited number of respondents indicating such order of 
importance. 

Rather, a more appropriate basis in the instant circumstances for judging 
the order of importance attached to the various reasons advanced would appear 
to be the relative number of respondents indicating (however designated) their 
inclusion of a particular “reason” among those which they considered ‘“im- 
portant.” (Several respondents opposing such legislation checked or ranked all 
the reasons suggested—and added others, while some based their stand on a 
single reason. ) 

On this basis, by all odds the most important ground for opposition to a re- 
quirement of premerger notification is evidently fear that it “would be a damper 
on logical mergers between small- and medium-sized corporations, and between 
companies operating in different fields,” for 124 out of the 141 opponents checked 
this as one of the reasons for their stand. In other words, almost 90 percent of 
the opponents of such legislation believed it would be “bad” legislation becuuse 
it would, among other things, hamper business expansion moves which they 
regarded as unquestionably legitimate. 


1 
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In addition, one of the opponents who spelled out a specific “other” reason 
disapproved of the bill (H. R. 9424) on a substantially similar ground. His 
objection on this score deserves quoting: 

“Although generally referred to as the premerger notification bill, the bill 
goes far beyond mergers or acquisitions and dispositions accomplishing the same 
result. Under the terms of the bill, for example, the sale by a $10 million cor- 
poration of a $3,000 piece of land to a $50,000 corporation would require prior 
notification. The interference with such insignificant transactions would have 
a far-reaching effect on the numberless transactions which are daily carried on 
in American business.” 

Next to this most frequently specified reason for opposition to the proposed 
legislation came that designated “b’ on the questionnaire, viz., that it “would 
give Government agencies powers that belong to the courts.” Altogether, 98 of 
the 141 “opponent” respondents included this as one reason for their stand. 
In addition, 21 of the respondents inserted under “other” reasons specified 
grounds that were tantamount to the same objection. For example, one of 
them stated: “It violates a fundamental principle, i. e., that a person or cor- 
poration should be responsible for its acts. If the merger is violative of the 
law, prosecution should take place. If not, no preaction approval should be re- 
quired.” To similar effect was another respondent’s volunteered reason for 
opposition: that the proposed legislation “would add one more Government con- 
trol over normal business operations.” 

The suggested reason contra receiving third from the highest number of en- 
dorsements (91) was that a premerger notification law “would set a precedent” 
for a regulatory measure of even broader compass. Moreover, among the “other” 
reasons volunteered by respondents, as for analytical purposes we categorized 
such “write-in” grounds, the most popular one of all was that such a law would 
introduce “too much Government interference.” Some 15 respondents included 
a reason falling in this category as one of the grounds of opposition to the pro- 
posal. A fairly typical formulation of this objection was that “Government 
should not predetermine or influence business decisions at every level or we 
will be socialized and our initiative dulled.’ Similarly, another respondent 
formulated the objection thus: it “interferes with management perogatives. 
Each company should decide for itself whether it will act without notice to the 
Government or [and?] risk a subsequent order voiding the acquisition.” 

Sut in our judgment the most acute and penetrating reason for opposition to 
such a law that respondents advanced independently was one which was well 
expressed by two of them, which we shall quote. One put it this way: “During 
waiting period, market conditions could change to such an extent that a trans- 
action—to which considerable time, effort, and expense have been devoted— 
might be completely destroyed.” Another expressed the same thought thus: 
such a law “would prejudice and delay negotiations which usually are delicate 
and confidential, and might result in premature publicity and impairment of 
customer relations during the waiting period.” In similar vein were 12 other 
“write-in” responses. 

Rather surprisingly, only 4 respondents offered as one of the “other” bases of 
objection to such a law the contention that compliance with it would involve 
costly and needless clerical work and excessive inconvenience. As one of the 
respondents opposing the law on this ground stated: “Unless approval can be 
considered a dependable fact, do not think worth the trouble and inconvenience.” 

Finally, six other respondents inserted “write-in” objections to the proposed 
legislation that we felt could all be classified under the rubric: “inexact stand- 
ards; loose phrasing; inadequate protection against unmerited attack.” Obvi- 
ously, objections falling in this category of “other” reasons bear a certain re- 
semblance to those mentioned in the preceding paragraph. but, in addition, are 
concerned with the legal problems that would be raised in an attempt at com- 
pliance. 

REASONS FOR SUPPORTING 


As mentioned above, only 15 of the 156 respondents who indicated either ap- 
proval or disapproval of legislation similar to H, R. 9424 endorsed the proposal. 
From the statistical standpoint, it is doubtful whether much reliance can be 
placed on inferences drawn from such a limited group of favoring responses as 
to the comparative importance attached to various reasons for adopting such a 
view. Nevertheless, subject to this reservation, an analysis of the grounds ad- 
vanced for supporting the bill may shed some light on business thinking on this 
subject. 
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Xmploying the same test of relative importance as was used in analyzing 
reported grounds of opposition, respondents who were in favor of the proposed 
legislation gave equal prominence to two of the suggested reasons for taking such 
a position. Nine of them, or 60 percent, indicated that they did so because, for 
one thing, it would help “to prevent lessening of competition in industry in gen- 
eral.” In addition, 6 of these 9 felt that it would help to “prevent ‘lessening of 
competition’ in their own industry.’ Nine took an affirmative position because, 
among other reasons, it would provide “a ‘precourt’ test of the legality of a con- 
templated merger.”’ 

Support for the proposed legislation based on the former reason suggests that 
a significant, even though comparatively small, section of business opinion still 
feels that, by and large, merger activity throttles or stifles competitive oppor- 
tunity. Doubtless every one would agree that some mergers do, or at any rate 
may, have that effect. The rather startling disclosure of the questionnaire is 
that some 6 percent of the total number of respondents feel that the proportion 
of merger activity that is prejudicial to fair competitive opportunity is suffi- 
ciently high to warrant experimenting with measures designed to impose fur- 
ther checks upon such activity. Whether any or all of those who took this posi- 
tion weighed the risk that such measures, as exemplified by H. R. 9424, might 
also check ordinary business expansion moves having no reasonably foreseeable 
adverse effects on freedom of competition cannot be ascertained. 

That a like proportion of the total number of respondents should base their 
support for the proposed legislation, in part, on the opportunity it would afford 
for testing the legality of a contemplated merger, in the view of nonjudicial Gov- 
ernment officials, is perhaps less surprising. For the authorization of “advisorv 
opinions” by prosecuting authorities has long been a favorite prescription of 
people intent on reducing the expense—and hazards—of litigation. Here again, 
it is impossible to say whether those favoring the proposed legislation on this 
ground have taken fully into account, on the one hand, the entirely provisional, 
nonbinding character of a “permission to proceed” thus obtained and, on the 
other hand, the hurdle an adverse advisory opinion might create for an innocuous 
merger. 

As we have seen, the great majority of the industrialists responding were posi- 
tive that, in the event the law were passed and, based on the advance notice, an 
adverse opinion were rendered on a projected merger, their companies would 
withdraw from the deal. For the sake of public relations, most of the respond 
ents would not challenge the Government officials’ preliminary “verdict.” It can 
hardly be doubted that, anticipating this business reaction, the officials would 
feel free to object to many mergers so devoid of any obstructive effect on compe- 
tition that, if tested in the courts without the handicap of a prior official de- 
nunciation, they would be found legitimate. 

In these circumstances it is hard to account for the reliance of even as many 
as 5 percent of the industrialists favoring a premerger notification requirement 
on the argument that it “would provide a company with a ‘precourt’ test of the 
legality of a contemplated merger.” 


DESCRIPTIVE SUMMARY OF THE PREMERGER NOTIFICATION Brit (H. R. 9424) 


The bill would require 90-day advance notice to the Department of Justice 
and the Federal Trade Commission of every proposed acquisition of the stock or 
assets of 1 or more companies by another, any 1 of which is operating in 
interstate or foreign commerce, and which together have aggregate capital, sur- 
plus, and undivided profits in excess of $10 million. According to its terms, a 
brief description of the companies concerned, including the assets, sales, products, 
and field of operations of each, must accompany the notice. Prompt response 
to all pertinent inquiries regarding the transaction from the Government agency 
notified is also enjoined. 

Approval of the proposed merger would not exempt the parties from subse- 
quent antitrust attack. Nor would disapproval deprive them of any defense 
available to them in such proceedings, in the event they went ahead with the 
transaction notwithstanding the disapproval. The only penalty for which the 
bill provides is a fine, ranging from $5,000 to $50,000, for failure to give notice 
and/or submit requested information. The major objective of the bill would ap- 
pear to be to insure that the agencies charged with enforcement of the antimerger 
law (sec. 7 of the Clayton Act, as amended) are provided with full and reliable 
information on every important projected merger in advance of its consummation. 
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NATIONAL ASSOCIATION OF MOTORBUS OPERATORS, 
Washington, D. C., March 11, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR CHAIRMAN CELLER: The National Association of Motorbus Operators, 
representing directly or through affiliated State associations the great majority 
of intercity motorbus operators in the United States, would like to go on record 
with your subcommittee as endorsing H. R. 2143 and as opposing H. R. 264, both 
being bills to amend sections 7 and 15 of the Clayton Act, insofar as the former 
exempts members of our industry from and the latter includes them within the 
coverage of the notification and waiting period requirements of the respective 
bills. 

H. R. 2143 provides in section 1 that “The notification and waiting period pro- 
visions of the preceding paragraph shall not apply to * * * (1) any acquisition 
of stock or assets which, under any specific provision of law, requires the ap- 
proval in advance of a commission or board or other agency of the United States, 
and when so approved is exempt under any provision of law from the provisions 
of this section * * *” 

H. R. 264 contains no such exemption. 

It is our position that because of the detailed regulatory scheme provided by 
the Interstate Commerce Act, as implemented by the published regulations 
of the Interstate Commerce Commission, there is no need or justification for the 
additional form of advance notification to either the Attorney General or the 
ICC, contemplated by H. R. 264, of corporate acquisitions in the motor-carrier 
industry. 

The purpose of premerger notification as applied to corporations generally is, 
aS we understand it, to apprise the Attorney General and/or Federal Trade 
Commission of acquisitions which are likely to have an adverse effect upon 
competition so that, where indicated, action can be taken before the fact. HEmpha- 
sis was placed in the hearings in the House and Senate, in the House and Senate 
reports, and in the House debate on similar bills during the 84th Congress on 
(1) the present, unsatisfactory reliance of antitrust enforcement agencies upon 
newspapers, financial periodicals, trade journals, and the like for information 
of proposed mergers, and (2) the difficulties in unscrambling a merger once it has 
oceurred. 

Neither of these reasons for advance notification is present in mergers of 
carriers subject to the Interstate Commerce Act. 

Section 5 of the Interstate Commerce Act makes it mandatory that there 
be prior ICC approval of combinations, consolidations, unification, mergers, and 
acquisitions of control by rail, motor, and water carriers. It applies to carriers 
of any size (in the case of motor-carrier mergers the aggregate number of 
motor vehicles owned, leased, controlled, or operated must be at least 20), and in 
this respect and several others goes beyond the provisions of the pending bills. 
Applications for proposed motor-carrier acquisitions are made on forms that 
elicit far more information than that called for in the notices required in the 
pending bills. Copies of these forms, BMC—44 and BMC—45, are reprinted in 
the Federal Register (5 F. R. 4698 and 17 F. R. 59583). Summaries of the 
applications are made by the Commission and published in the Federal Register. 
This provides the Attorney General with an orderly and official notice of pro- 
posed mergers within the jurisdiction of the ICC. 

Interested parties, including the Attorney General, have 30 days from date 
of notice within which to protest the application and request a hearing. The 
Commission may order a public hearing, even in the absence of protest, and 
interested parties may be permitted to intervene and participate in hearings 
whether or not they filed a protest. 

The Commission is admonished by section 5 (2) in passing upon any pro- 
posed acquisition to consider the effect of the proposed transaction upon ade- 
quate transportation service to the public. The Supreme Court has made it 
clear in the leading case construing section 5 (2), which incidentally involved 
a motor-carrier acquisition, that the Commission in discharging this function 
has the duty in determining where the public interest lies to weigh in the 
balance the policy and objectives of the antitrust laws, although the Commis- 
sion’s primary criterion in passing upon proposed acquisitions is to be the 
effectuation of the national transportation policy as expressed by Congress, 
McLean Trucking Co. v. United States (321 U. S. 67 (1944)). The Commission’s 
authority to approve carrier acquisitions is “exclusive and plenary ;” section 5 
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(11) of the Interstate Commerce Act, as well as the last paragraph of section 7 
of the Clayton Act itself, exempts carriers participating in transactions approved 
by the Commission from the operation of antitrust laws. 

The purpose—and apparently the sole purpose—for extending the coverage 
of the premerger notification bill to regulated corporations during the last 
Congress was to protect and make effective the Attorney General's “right, pro- 
vided by section 11 of the Clayton Act, to intervene and appear in merger pro- 
ceedings by commissions and boards.’ See House hearings on H. R. 9424, 
pages 135-136, and House Report No. 1889, 84th Congress, 2d session, page 5. 
Actually, section 11 relates only to proceedings brought by the designated 
agencies to enforce sections 2, 3, 7, and 8 of the Clayton Act. As a practical 
matter, the Attorney General also may (and frequently does) intervene in 
administrative proceedings resulting from applications by regulated companies 
seeking advance approval of acquisitions under appropriate regulatory statutes. 

The Attorney General, as noted, has more than adequate notice of impending 
acquisitions in the motor-carrier industry. Furthermore, because of the 
elaborate reports required by the ICC of class 1 motor carriers (those having 
annual gross revenues exceeding $200,000), he has access to a vast amount of 
information beyond that contained in the section 5 (2) applications themselves, 
concerning both the carriers concerned and the industry as a whole. If the 
Attorney General feels that in order to reach a decision as to whether he should 
intervene in a section 5 proceeding he has need for information additional 
to that contained in the Federal Register, he surely can make arrangements 
to obtain from the Commission a copy of the carrier’s application and such 
other information as is deemed necessary. The Celler bill, H. R. 2148, pro- 
vides as much by requiring the ICC (and any other commission, board, or agency 
authorized to approve corporate acquisitions) to “promptly notify the Attorney 
General” of any application or request for approval of a proposed acquisition. 

In view of the elaborate reports currently required of carriers subject to the 
Interstate Commerce Act, it is apparent that the deficiencies, if indeed there 
are any, in the present Federal Register procedure can be easily remedied 
administratively or by the above-cited provision in H. R. 2148. Aside from the 
added and unnecessary reporting burden that enactment of H. R. 264 would 
impose on carriers subject to ICC regulation, it seems entirely unnecessary to 
expose these carriers to heavy penalties or sanctions for failure to file information 
in one form that is already being filed and made available in another. 

Since present notification requirements are probably more than responsive 
to the Justice Department’s needs or with slight change could be made so 
and since ICC approval of carrier acquisitions carries with it a statutory anti- 
trust exemption so that the problem of “unscrambling” in this industry can 
never arise, the need for legislation (H. R. 264) as it concerns this industry, is, 
we submit, totally lacking. 

The Interstate Commerce Commission, in a letter to the Antitrust Subcom- 
mittee of the Senate Judiciary Committee, signed by Chairman Arpaia and dated 
May 23, 1956, strongly opposes the inclusion of industries subject to its juris- 
diction in the premerger notification and waiting period requirements. The 
Commission points to the lack of any need for such requirements, to the unneces- 
sary burden they would impose on the parties, to the problems of divided juris- 
diction they would create, and to the undue delay they would inject in section 
5 determination by the Commission. Senate hearings, page 474. 

We fully endorse Chairman Arpaia’s views and respectfully request that 
this letter be incorporated into the record of the hearings. 

Yours very truly, 
A. W. KorHtLer, 
Secretary-Manager. 


NATIONAL MILK PRODUCERS FEDERATION, 
Washington 6, 1D. C.. Mareh 27, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Matters Subcommittee, 
House Judiciary Committee, 
Room 230, Old House Office Building, Washington, D.C. 

Dear Mr. CeLter: We shall greatly appreciate it if you will insert in the 
record of the current hearings on legislation to require prior notice of cor- 
porate mergers this letter expressing the position of the National Milk Pro- 
dueers Federation. 
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The National Milk Producers Federation is a national farm organization. It 
represents nearly half a million dairy farmers and some 800 dairy cooperative 
associations which they own and operate and through which they act together 
to process and market at cost the milk and butterfat produced on their farms. 

Many of the cooperative associations represented by the federation are 
manufacturing associations engaged in the processing and marketing of milk 
in the form of manufactured dairy products. Practically every form of dairy 
products manufactured in the United States in any substantial volume is made 
and sold by farmers’ dairy cooperatives represented by the federation. In 
terms of volume, nearly one-third of the milk sold from farms in the United 
States is marketed through associations connected with the federation. 

The federation’s viewpoint is that of the dairy farmer. Our bylaws require 
at least 75 percent of our board of directors to be actively engaged in dairy 
farming. 

The dairy industry has for several years been going through a process of 
consolidation brought on by improved transportation and the impelling need 
for maximum efficiency. 

Many corporations in the dairy field already have attained substantial size 
and power. Other organizations, particularly the cooperative associations, 
must be permitted and encouraged to grow if they are to provide effective com- 
petition. 

We are concerned that the proposed legislation, if made effective at this 
stage of the consolidation trend, may freeze the present pattern. This would 
have the effect of maintaining the corporations which already have developed 
their size in a dominant position. 

Prior to the 1950 amendment of section 7 of the Clayton Act, the federation 
considered this matter and took a position opposing legislation which might 
restrict the normal development and growth of cooperatives. Our current resolu- 
tion reads as follows: “Agricultural cooperatives must not be hampered in their 
development and must be allowed to grow and to merchandise their products 
effectively through wholesale or retail outlets.” Our executive committee 
recently considered the matter and reapproved our historic policy of opposition 
to this type of legislation. 

We respect the good intentions of the proponents of this legislation and under- 
stand the need for slowing down the growth of the few corporations which have 
become so powerful. But in the dairy industry we believe other organizations, 
particularly the cooperatives, must be encouraged to develop in size and strength 
to a point where they will provide effective competition. 

We are concerned that the pending legislation may not leave them sufficient 
freedom in this respect, and we therefore oppose it. 

Respectfully submitted. 

E. M. Norton, Secretary. 


THE CuHIcAGo BAR ASSOCIATION, 
Chicago, Ill., March 14, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, 
House of Representatives, Washington, D. C. 


Dear Srr: The board of managers of the Chicago Bar Association approved 
the enclosed report from its committee on antitrust law in connection with the 
proposed bills relating to premerger notification (U. S. Senate bill No. 198 and 
U. S. House of Representatives bill No. 2143). 

The board directed that a copy of the report and the letter of transmittal be 
sent on to you for your information when considering this proposed legislation. 
It is hoped that the report will prove helpful to your committee. 

Respectfully submitted. 

RicHarpD H. Catn, 
Erecutive Secretarg. 


Marcu 11, 1957. 
Ricuarp H. Carn, Esq., 


Executive Secretary, 
Chicago Bar Association, Chicago 8, Ill. 


Dear Mr. Carn: There has been submitted to your office a report adopted 
today at a special meeting of the committee on antitrust law on United States 








444 PREMERGER NOTIFICATION 


Senate bill No. 198, and United States House of Representatives bill No. 2143, 
which bills would require the giving of premerger notification to Federal en- 
forcement agencies concerned with mergers and acquisitions, and which would 
authorize the Federal Trade Commission to seek a temporary injunction against 
consummation of mergers and acquisitions in which a violation of section 7 of 
the Clayton Act is threatened. These bills would also seek to amend section 7 
of the Clayton Act to make it applicable to acquisitions of the assets of banks and 
to the acquisition of corporations engaged in intrastate commerce where the 
statutory test of effect on competition is met. 

The committee was almost equally divided on the question of the desirability 
of premerger notification but the committee was practically unanimous in oppos- 
ing the enactment of the bills under consideration. The recommendations in the 
report of the committee are that further inquiry should be made of the enforce- 
ment agencies on the question of necessity of such legislation, and further that a 
number of modifications should be made in the proposed bills should Congress 
decide that such legislation is necessary. 

It is requested that the board of managers approve the report of the com- 
mittee and that the report be transmitted to the Senate and House Committees 
on the Judiciary. 

Hearings on H. R. 2148 are in progress at the present time before a sub- 
committee headed by Congressman Celler of the House Committee on the Judi- 
ciary. These hearings are scheduled to end on March 15, 1957. It is under- 
stood that the record of the hearings will remain open for the first few days 
of the week of March 18 for submission of statements by interested persons. 
It is believed, therefore, that, should the board of managers approve the com- 
mittee report, the views of the Chicago Bar Association should be forwarded to 
the House subcommittee this week. 

Yours very truly, 
RICHARD K, DECKER, 
Chairman, Committee on Antitrust Law. 


REPORT OF THE COMMITTEE ON ANTITRUST LAW OF THE CHICAGO BAR ASSOCIATION 
PROPOSED LEGISLATION 


In January of this year several premerger notification bills were introduced 
in Congress. Of these the ones most likely to receive serious consideration 
appear to be S. 198 and H. R. 2143. Both of these bills are similar in many 
respects to H. R. 9424 of the 84th Congress, 2d session, which passed the House 
and with some refinements was reported on favorably by the Senate Committee 
on the Judiciary but did not come to a vote in the Senate. Both bills have been 
referred to committees. The bills are summarized in the appendix. 

The principal stated purposes of these bills are 

1. To give premerger notification to the Federal enforcement agencies 
concerned with mergers and acquisitions ; 

2. To authorize the Federal Trade Commission to seek a temporary in- 
junction to maintain the status quo when a violation of section 7 of the 
Clayton Act is threatened ; and 

3. To bring acquisitions of assets by banks, banking associations, and 
trust companies under the provisions of section 7. 

No position is taken with respect to the application of section 7 to banks, 
banking associations, and trust companies. 


RECOM MENDATIONS 


The committee on antitrust law of the Chicago Bar Association submits the 
following recommendations with respect to the proposed bills: 

1. Except as noted hereinafter, the provisions of H. R. 2148 are preferred to 
those of S. 198, particularly those relating to situations where no premerger 
notification is required. 

2. The notice and waiting period requirements of the premerger notification 
requirement should interfere as little as possible with the consummation of 
business transactions, consistent with the objective of the statute to give enforce- 
ment agencies enough advance notice of proposed mergers to ask a court to pre- 
vent a scrambling of assets when the mergers are of doubtful legality. The 
20-day waiting period of 8S. 198 which can be prolonged by action of the enforce- 
ment agency seems preferable to the 60-day period of HI. R. 2148: 
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“* * * in the interest of minimizing the burdens of the waiting period re- 
quirements upon the business community and in recognition of the fact that 
even with the establishment of liberal waiver procedures certain transactions 
with little or no competitive significance may technically be subject to these 
provisions.” (See 8S. Rept. No. 2817, 84th Cong., 2d sess., p. 8.) 

A shorter waiting period should decrease the number of notices which other- 
wise would be sent to the enforcement agencies since many transactions that 
appear to be definite or probable 60 days in the future vanish of their own accord 
as further studies of the desirability of the transaction are made by the parties. 
However, we believe that the enforcement agencies should not be allowed to 
extend the waiting period beyond 20 days by serving a bare notice to that effect, 
but should, instead, serve a request for additional relevant information within 
the 20-day period which would automatically extend the waiting period to 60 
days, which would seem sufficient, from the notice. The companies proposing 
to merge should then have 30 days in which to obtain the information thereafter, 
as provided in both bills. Under this procedure, the enforcement agencies would 
then have 10 days to seek an appropriate injunction, if they decided it would be 
in the publie interest to do so. 

3. Although experience has shown that the Department of Justice and the 
I'TC have substantially avoided duplication of effort in enforcing the antitrust 
laws, nevertheless in order to insure that such cooperation would exist in the 
obtaining of additional relevant information and that a corporation would not 
be subjected to two simultaneous investigations in the same subject matter, the 
present bills should be amended to make it clear that when one agency having 
jurisdiction requests such information, the other is not also entitled to request 
information. 

4. In view of the heavy civil penalties for willful refusal to furnish informa- 
tion, the bills should provide that a party shall have the right to contest in a 
district court the relevancy or reasonableness of any request for information. 
In order to prevent the use of such a contest to defeat the agency’s attempt to 
obtain information during the waiting period, the bills should further provide 
that the running of the waiting period would be suspended during the pendency 
of any such court proceeding. 

5. The provision of S. 198 making it a misdemeanor for any officer or employee 
of the enforcement agencies to make public the information received, except 
under certain conditions, should be retained. 

6. This committee has some doubts about the wisdom of giving the FTC the 
power to seek temporary injunctions against mergers in the district courts of 
the United States. It does not necessarily follow that because the Department 
of Justice now has this right the FTC should likewise have it since any proceed- 
ing brought by the Department of Justice under section 7 remains under the 
complete jurisdiction of the district court until a decision has been reached on 
the merits. In contrast the present bills contemplate that once having obtained 
a temporary injunction against a merger or for the maintenance of status quo 
following merger, the FTC could conduct its own hearing pursuant to its own 
rules without any direct control over such proceeding by the court that granted 
the injunction. However, the committee is not opposed to the legislation if a 
district court is expressly given the power and discretion to require the FTC 
promptly to consider and decide the merits by placing an appropriate time limit 
on the duration of the temporary injunction. Moreover, the statute should 
require the FTC to file its complaint before instituting a court action for an 
injunction and should authorize the FTC to proceed against mergers and acquisi- 
tions prior to their consummation. 

We believe, however, it is undesirable that the FTC should have a right to 
bring an injunction proceeding in any district where either the acquiring or 
the acquired corporation is doing business but that such proceeding should be 
brought in the district in which the principal office of either corporation is 
situated. Most of the corporate records and the chief counsel of at least one 
of the corporations will probably be located there. Further, to authorize the 
FTC to select any district might be construed as a special venue statute pre- 
venting the transfer of such actions from one district to another under the 
provisions of title 28, United States Code, section 1404. 

7. The present section 7 applies only where both the acquiring corporation 
and the acquired corporation are engaged in commerce. S. 198 would amend 
the first paragraph of section 7 to make it applicable “where either the ac- 
quiring corporation or the corporation in which stock or assets are acquired 
is engaged in commerce.” The reason for this change as set forth in Senate 
Report No. 2817, 84th Congress, 2d session, is as follows: 
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“Section 7 at present has no applicability to stock or asset acquisitions where 
the corporation whose stock or assets are acquired is not engaged in such 
commerce. Thus the prohibitions of section 7 concerning corporate mergers 
or aquisitions which do substantial injury to competition does not apply where 
the acquired corporation is engaged in purely intrastate business. Testimony 
presented to the committee indicates that this exemption from the terms of 
section 7 should be eliminated so as to permit the enforcement agencies to 
reach situations where certain types of interstate corporations extend their 
power through a continuous pattern of acquisitions of purely intrastate busi- 
nesses. Such acquisitions, while individually not of particular significance, can 
be of the greatest competitive significance from a cumulative standpoint” 
(pp. 7, 8). 

H. R. 2143 makes the substantive provisions of section 7 applicable only where 
the corporation whose stock or assets are acquired is engaged in commerce, 
thus perpetuating the loophole which S. 198 attempted to eliminate. Since piece- 
meal acquisitions of numerous small businesses by large interstate corpora- 
tions could tend to lessen competition or to create a monopoly in a line of 
commerce, this particular objective of the Senate bill should, in our opinion, 
be preserved. 

8. Any law imposing a requirement of premerger notice and a compulsory 
waiting period cannot be regarded simply as a procedural matter. In many 
instances such a law would make more difficult the consummation of a lawful 
proposed acquisition and might under certain circumstances be enough to 
frustrate altogether the attempts of the parties to merge, particularly where 
the desirability of the transaction may depend on fast-changing economic factors. 
It may be entirely proper to impose such regulations upon acquisitions which 
might violate section 7 but, of necessity, the requirement of prior notice and a 
waiting period would regulate all mergers to which such requirement applies, 
regardless of whether a particular merger is permitted or prohibited by section 
7. Such governmental restriction of lawful business activity should be imposed 
ouly if necessary to protect the public interest. 

Only the enforcement agencies can know the facts as to whether such a 
necessity exists. But it is questionable whether these agencies have disclosed 
sufficient facts to demonstrate such a necessity. (Facts presented at the 1957 
hearings are not available at this time and have not been reviewed. ) 

No information has been presented as to whether the enforcement agencies 
will be able to reduce their reading of trade journals, financial newspapers, and 
investment manuals if they receive advance notice of proposed mergers. Such 
documents are customarily read by these agencies to discover conspiracies and 
other antitrust violations and it would seem that a single reading would suffice 
for all purposes and that the proposed statute would not diminish the amount of 
reading required. 

No information has been presented as to the number of mergers that, in the 
opinion of the enforcement agencies, were probably a violation of section 7 but 
were not prosecuted because of the lack of premerger notification. The omission 
of these data from the testimony of representatives of the enforcement agencies 
may be only an oversight. If not, however, the omission is significant in view of 
the large number of mergers that have come to the attention of the enforcement 
agencies. 

Judge Barnes told the Subcommittee on Antitrust and Monopoly of the Senate 
Committee on the Judiciary in May 1956 that since January 1953 the staff of 
the Antitrust Division had reviewed about 2,000 reports of mergers and acqui- 
sitions and that of these approximately 125 merited detailed inquiry. He went 
on to say that in about 20 of these 125 cases “some phase of the acquisition was 
consummated before it came to the attention of the Department of Justice,” and 
that another 20 cases were not known to the Department sufficiently far in 
advance to enable it to come to a conclusion as to whether any position should 
be taken relative to the merger. (Senate hearings, p. 163.) Judge Barnes did 
not say that in any of the 40 cases there was a probable violation of law that 
was not prosecuted, or as to which effective relief was not obtainable for lack of 
premerger notification. 

Accordingly, it is recommended that further inquiry be made by Congress of 
the enforcement agencies prior to a decision on the necessity for premerger 
notification. 

This committee respectfully requests that this report be adopted by the board 
of managers of the Chicago Bar Association and transmitted by appropriate 
means to the Committee on the Judiciary of the United States Senate and the 
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Committee on the Judiciary of the United States House of Representatives as 
soon as possible. It is particularly important that the report, if so adopted, be 
transmitted to the House committee to arrive not later than March 15, 1957, 
since hearings on H. R. 2148 are scheduled to be completed by that date. 
Respectfully submitted. 
RicHarp K, Decker, Chairman. 


APPENDIX 


The important provisions of 8S. 198 and H. R. 2143 with respect to premerger 
notification and the authority of the Federal Trade Commission to seek a tem- 
porary injunction to maintain the status quo may be summarized as follows: 

1. Generally, a corporation is prohibited from acquiring stock or other assets 
of another corporation where the combined capital, surplus, and undivided 
profits of the acquiring and the acquired corporations are in excess of $10 million, 
until a specified number of days after notice of the proposed acquisition is 
delivered to the Attorney General and to the Federal Trade Commission or other 
appropriate commission or board having jurisdiction under section 11 of the 
Clayton Act." S. 198 provides for a 20-day waiting period, with authority 
in either the FTC or the Attorney General to extend the period to 90 days, 
whereas H. R. 2148 provides for a fixed 60-day waiting period. The notice must 
set forth the names and addresses, nature of business, products or services sold 
or distributed, total assets, net sales, and trading areas of both corporations. 

2. The corporations must furnish within 80 days after request therefor such 
additional information within their knowledge or control as may be requested 
within the waiting period by the FTC or the Attorney General. 

8. Any corporation willfully failing to give the notice or to furnish the required 
information is subject to a penalty of from $5,000 to $50,000. In addition, 
S. 198 provides that any employee of the FTC or the Department of Justice who 
without authority makes public any information so furnished may be punished 
by fine not exceeding $5,000 or by imprisonment not exceeding 1 year, or both. 

4. The failure of the FTC or the Attorney General to request additional 
relevant information or to interpose objection to the acquisition within the 
waiting period does not bar the institution at any time of any action or proceed- 
ing with respect to the acquisition. 

5. The FTC, after consultation with and upon approval of the Attorney 
General, must establish procedures for the waiver of all or part of the notice 
and waiting requirements in appropriate cases or categories of cases. 

6. The notice and waiting period requirements do not apply in the following 
situations : 

(a) Any acquisition of additional shares of stock (or assets, in H. R. 2148) 
where the acquiring corporation holds (or controls, S. 198) on the date of enact- 
ment of the act more than 50 percent of the voting rights of the corporation 
whose stock is being acquired (or, in H. R. 2143, where more than 50 percent 
of the voting stock of the acquiring corporation is owned directly or indirectly 
by a corporation which owns directly or indirectly more than 50 percent of the 
stock of the acquired corporation). 

(b) Any acquisition of stock where the stock acquired or held does not exceed 
15 percent (10 percent in H. R. 2143) of the voting rights of the corporation in 
which the stock is acquired. 

(c) Any acquisition of stock, in a single transaction or series of related trans- 
actions, unless the fair market value of the consideration paid for such stock 
exceeds $1 million ($2 million in H. R. 21438). 

(d) Any acquisition, in a single transaction or series of related transactions, 
of assets unless the fair market value of the consideration paid for such assets 
(excluding stock in trade) exceeds $1 million ($2 million in H. R. 2148). 

(e) Any acquisition of stock or assets which under any law requires advance 
approval of a commission, board, or other agency of the United States. 

(f) Any acquisition of stock which does not increase directly or indirectly 
the acquiring corporation’s share of voting rights in any other corporation. (This 
and the following exceptions are found only in H. R. 21438.) 

(9) Any acquisition by any corporation of bonds or other obligations without 
voting rights of any other corporation or securities issued by any governmental 
body. 





‘In this appendix reference to the Federal Trade Commission shall be deemed to include 
all such commissions or boards where appropriate. 
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(h) Any acquisition of real property solely for office space or residential use. 

(t) Any acquisition by any corporation from the United States Government. 

(j) Any acquisition, solely for the purpose of investment of assets, other than 
voting stock or other voting share capital, by any bank, trust company, or insur- 
ance company, in the ordinary course of business. 

7. In addition to the premerger notification provisions each bill contains a see- 
tion giving the FTC authority to bring suit in a district court of the United 
States to prevent and restrain violation of section 7 of the Clayton Act or to 
require maintenance of the status quo, whenever the FTC has reason to believe 
that any corporation subject to its jurisdiction is acquiring or has acquired 
stock or assets of another corporation in violation of section 7 and that the 
enjoining of such acquisition or the maintenance of the status quo pending the 
issuance of a complaint or the completion of proceedings pursuant to a com- 
plaint by the FTC would be in the public interest. Any such suit may be brought 
in any district in which either corporation resides or transacts business, and the 
court may make such temporary restraining order “as shall be deemed just in the 
premises.” If an injunction is granted the FTC “shall proceed as soon as may be 
to the issuance of the complaint and to the hearing and determination of the 


case.” 


SOUTHERN CoAL PRODUCERS’ ASSOCIATION, 
Washington, D. C., March 20, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

DeaR Sir: As president of Southern Coal Producers’ Association, I asked for 
and was granted the privilege of appearing before your committee in opposition 
to H. R. 2148 and H. R. 264. 

I have had the privilege of hearing the testimony of Mr. Robert E. Lee Hall 
of the National Coal Association and have reviewed the testimony that Mr. 
Alvord, representing the American Mining Congress, plans to present tomorrow. 

Our request to appear was made because of the strong feeling of opposition by 
our members, but before the above organizations had decided their course. 

In that many of the same companies that are members of this association are 
also members of one of the other two above mentioned, I do not believe there is 
anything to be gained by a duplication of representation. 

Therefore, we wish to withdraw our request to appear and to endorse most 
heartily the presentation of Mr. Hall and Mr. Alvord. The interest of the com 
mittee members in having Mr. Hall present an amendment to exempt the coal (or 
mineral) industries from the severe regulations of the proposed bills is hearten- 
ing and we urge that this be followed energetically. 

In the meantime we will not plan to testify tomorrow as we would add little 
to the testimony for the coal industry. 

My kindest regards and thank you for the courtesies shown me and this 
organization. 

Sincerely yours, 
Joseru E. Moopy, President. 


The CuarrmMan. The committee is now adjourned. 
(Whereupon, at 12:25 p. m., the hearings were concluded and the 
committee adjourned. ) 
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